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BuiSHEfe  IN  Abstract 


Joseph  C.  Gould,  Plaintiff-Appellee,  v.  Ross  C.  Swartz, 
Defendant- Appellant. 


Appeal SjiQ^n  Circuit  Courl,  Vr\VittT'>,,vlfi 


Gen.  No.  9192 

Mr.  Justu'E  Kiess  (k'livered  Uic  opiiiioii  ol'  Uie 
Court. 

A  judgment  in  favor  of  the  plaintiff  appolleo,  Joseph 
C.  Gould,  was  recovered  before  a  Justice  of  tlie  Peace 
in  DeWitt  County,  Illinois,  against  Ross  C.  Swartz, 
defendant  apellant,  in  the  sum  of  $245.00  and  costs  of 
suit,  from  which  an  appeal  was  taken  to  tlie  (Jirciiit 
Court  of  that  county  and  the  cause  was  there  tried 
de  novo  by  the  Court  without  a  jury,  resulting  in  a 
similar  judgment,  from  which  an  appeal  was  taken  by 
the  defendant  to  this  Court. 

Both  PlaintitT  Gould  and  Defendant  Swartz  were 
licensed  real  estate  brokers  with  offices  in  Farmer 
City,  where  they  had  carried  on  their  respective  tjusi- 
nesses  for  profit  for  a  number  of  years.  On  several 
occasions  they  had  operated  together  for  the  purpose 
of  procuring  and  selling  tracts  of  real  estate.  In  two 
specific  transactions  they  had  failed  to  make  such  sales, 
and  on  two  other  occasions  they  had  been  successful 
and  had  divided  the  commissions  accruing  from  such 
sales.  In  one  instance,  mentioned  as  the  sale  of  the 
Mullen  farm,  a  commission  of  $800.00  was  paid  and 
divided  between  them  on  the  basis  of  $400.00  to  each. 
In  another  sale  of  land  to  one  Rev.  George  Thorpe, 
in  which  thev  so  cooperated,  Gould  received  a  commis- 
sion from  sWartz  of  $100.00,  and  testified  that  he  be- 
lieved it  to  be  one  half  of  the  conmaission  paid.  Swartz, 
who  also  testified  did  not  state  the  basis  of  this  division. 
Subsequently,  in  the  latter  part  of  the  summer  or 
fall  of  1932,  Gould  became  acquainted  with  a  Mr.  Zim- 
merman, who  was  a  prospective  purchaser  of  a  farm. 
Gould  showed  him  some  farms  which  he  had  listed 
for  sale,  but  they  were  not  satisfactory  to  Zimmerman. 
Gould  asked  Zimmerman  if  he  would  meet  Swartz, 
who  also  had  some  farms  listed,  and  stated  that  they 
were  working  together  and  could  show  him  the  Swartz 
farms,  to  which  arrangement  Zimmerman  assented. 
Gould  then  went  to  Swartz  and  told  him  of  this  pro- 
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spective  buyer  and  went  udtli  Swartz  out  to  Zimmer- 
man's home  and  introduced  them.  Swartz  and  Gould 
then  took  Zimmerman  to  see  the  Roth  farm,  but  could 
not  close  the  deal  because  it  required  payment  in  full 
of  the  purchase  price  in  cash.  Gould  and  Swartz  then 
showed  Zimmerman  different  farms  that  Swartz  had 
listed  and  each  of  them  also  showed  Zimmerman  other 
farms  listed  by  Swartz,  but  no  deal  was  closed  during 
that  fall  and  winter. 

It  further  appears  that  from  February  to  August 
no  farms  were  shown  to  Zimmerman,  Init  in  August 
Swartz  showed  Zimmerman  the  Ratliff  ninety-eight 
acre  farm,  which  he  purchased,  and  on  which  a  com- 
mission of  five  dollars  per  acre  or  $490.00  was  paid. 
Swartz  divided  this  commission  with  his  partner,  Rine- 
hart,  but  paid  nothing  to  Gould,  and  suit  was  thereupon 
instituted,  which  resulted  in  a  judgment  for  recovery 
of  one-half  of  the  commission  as  above  indicated.  With 
the  decision  of  the  Trial  Court  a  written  opinion  Avas 
filed,  a  copy  of  which  appears  in  Appellant's  abstract. 
Plaintiff  below  contends  in  his  brief  that  an  implied 
contract  for  the  payment  of  one  half  of  the  commission 
to  him  for  having  procured  the  above  purchaser  exists 
on  the  same  basis  as  he  contends  previous  settlements 
on  sales  were  made  between  the  parties.  No  express 
contract  was  made  in  any  of  the  sales  between  Gould 
and  Swartz,  but  their  joint  operations  were  recognized 
and  commissions  were  divided  as  indicated  in  previous 
sales. 

Defendant  Swartz  denied  the  existence  of  any  ex- 
press or  implied  contract,  contended  that  the  lapse  of 
time  between  the  day  the  last  farm  listed  by  him  had 
been  shown  to  Zimmerman  in  Febr^^ary  bj'  Swartz  and 
Gould  resulted  in  an  abandonment  of  their  joint  enter- 
prise and  that  Gould  was  entitled  to  no  commission  for 
originally  having  produced  a  prospective  purchaser. 
He  further  contended  that  the  land  had  been  listed  for 
Ratliff  by  Rinehart,  a  partner  of  Swartz,  with  whom 
he  divided  the  commission.  Rinehart  did  not  testify. 
From  the  evidence,  it  appears  that  it  was  the  obvious 
intention  of  Ratliff  to  list  his  fann  for  sale  \nih 
Swartz,  the  only  person  who  took  an  active  part  in 
showing  and  selling  the  farm  to  Zimmennan. 

In  its  opinion,  the  Trial  Court  aptly  commented  that 
"The  finding  of  a  purchaser  who  is  ready,  willing  and 
able  to  consummate  a  deal  is  just  as  important  a  part 
of  any  transaction  as  the  actual  work  of  sho^Aing  the 
farms  and  getting  a  prospective  vendor.  The  law  re- 
quires good  faith  in  business  deals,  and  in  this  case 
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good  t'ailh  rcHjuiivs  Uu'  (li\-isi()ii  of  llic  jjrocceds  ol'  lliis 
transaction." 

From  the  circumstances  in  evidence,  we  are  con- 
strained to  find  tliat  the  judgment  ol'  the  lower  court 
holding  that  Plaintiff  Gould  Avas  entitled  to  recover 
one-half  of  the  commission  arising  from  the  sale  of 
the  land  to  Zimmerman  was  in  accord  with  the  greater 
weight  of  the  evidence  and  that  an  implied  contract 
for  the  payment  thereof  existed  l)etween  the  i)arties. 
A  contract  may  be  implied  where  an  agreement  in  fact 
is  presumed  from  the  acts  of  the  parties,  and  this  is  the 
proper  meaning  of  an  implied  contract.  An  illustra- 
tion of  such  a  contract  appears  where  one  performs 
valuable  services  for  another  under  circumstances 
showing  that  they  were  not  intended  to  be  gratuitous 
and  the  services  were  accepted.  Here,  both  parties 
were  and  had  been  operating  as  duly  licensed  real 
estate  dealers  and  for  profit. 

Other  contentions  were  made  by  Appellant  which 
we  have  carefully  considered,  but  which  we  deem  to 
be  without  merit.  The  record  does  not  bear  out  de- 
fendant's contention  that  plaintiff's  cause  of  action 
was  predicated  upon  an  alleged  custom. 

The  judgment  of  the  Circuit  Court  of  DeWitt  County 
in  favor  of  Appellee  Gould  will  therefore  be  atTirmed. 

Judgment  Ajfirmed. 
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Third  f^Mj   (App«ile«). 


m*  PKMinim  ju£;tick  aKMis  c.  autuvAJi  iieutirco 
Oi'iMioH  or  tHI  ooimt. 

Mf«admnt  i^yiu»  Oo.   brings  this  'spoenl  fro«  t  findiif  MM 
jud),i:»«iit  eBt«?red  ngainst  it   in  the  '^Ainioipal  Court   in   f'^vor  of 
^esbrandt  Lsap  Qorpor-  tion»   nl-^lntlf^*   for  the  sua  of   ^339«69« 
Tbt  KlXv^ukae  V».lTe  Oootpaxiy  rf»nd<^nt  ^t  the  raouest 

of  the  tyne  0©.     kn  order  wns  enter?  :>    ly  5,  1939,   finding 

the  mi^^nukee  Vslve  Goans^ny  not  guilty* 

The  theory  of  the  ol»intiff   Is  th^t  it     uroheaad  aert^in 
henting  eleaente  for  its  he<^ting  plnnt   froa  the  defendnnt,  Tyne  Oa« 
under  «  tbre<»-y««r  gueriaaty,   irtiereby  lyne  Oo«   i^grei^  to  replnoe  the 
eleoaats  free  of  eh«»ri5«  if  they  »ere  not  s^tis factory;   thnt  the 
•laments  <were  unsfttisf notary  *ind  th'it  the  olsintif-r  «u«itAined 
daoAges  by  re»een  thereof* 

The  theory  of  the  defendnnt,  Tyne  wio.   is  th«t  the 
hooting  eleaente   in  question  vere  d?«igned   for  the  heating  nleat 
of  the  plaintiff;    th«^t  the  elaaents  did  not  work   preoerly  beosuee 
of  the   fact  that   the   plaintiff  permitted  sold  ta  get   into  the 
henting  systaa  whiob  oorroded  the  eleaeate,  nad  th<«t  the  eleaente 
m9T%  ioproperly  inat»lled  by  nl«iintiff*s  eaployee  vhieh  erased  the 
eleaente  ta  rupture* 

The  theory  of  the  defeadaat  Tyne  ^o«   »a  to  uilraukee  Valre 
Ooapany  is  that  the  eleaeata  ia  quastion  vsre  praduots  of  uileaakaa 
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TBlre  Oon^nys   thPit  Mllwmikac  V<4lT«  Coaonny  Induotd  T7IM  Oo»  to 

aooept  the  p^irohnae  order  for  th«  eXeasntt  upon  tht  u'lmt  uxx^mntmt 

given  by  tb«  d«fend^;nt  to  the  pl^ilntlff*   to  th<t   if  th«)r«  wer«  any 

linbility  upon  th»   part  of  th«  defendi^nt  to  th«   plaintiff,  tlM 

MllvaukAe  Vftlv*  Ooapany  would  be   li»»blfl  to  the  defendant  Tyne  Oe* 

The  evidence   shows  th?it  when  the  order  of  i'^epteiribeT  ^1^ 

I936«  wnm  glren  by  the  Reabrnndt  Inmp  Oorpomtlon  to  the  Tyne  «o., 

the  letter  being  engftged  in  selling  hf^ating  epeoi^iltiea,   there 

iy^p«»red  on  the  purchase  order:     "Quaranteed  for  threp  yeart  fro« 

RbOTe  date  -  will  be  rep^acMid  fram  of  charge  if  not   sntiefnotory*** 

Tyne   Co. 
The  evidence  further  ahowfl  that  the  defeaiant  Af^a   in  the 

tte^m  hentlng  equipaMtat  bueiaegs  and  enployed  expert,   aoientifio 

engineers  who  hftd  9  complete  knowledge  of  »11   the  equipawnt  and 

he'^ting  8p«cl«;ltie8  whioh  vtre  u^ed  to   Keep  and  oaintain  the  hen  ting 

ayateaa  in  good  ^Forking  condition. 

The  evidence   further  shows  thnt   the   plaintiff  used  wrought 

steel  pipe  in  itst  business^  whioh  pipe  ols^intiff  had  been  puroh-^sing 

from  the  defendant  Tyne  w*©;   thst  in   September  1936,   the  president   of 

the  plaintiff  ooapnny  told  o  snlessan  for  the  Tyne  Co,  th«t  they 

were  having  difficulty  with  the  traps   in  their  he.^ting  olant  and 

wanted  Tyne  Oo,   to  furnish  them  with  new  elements  for  the  traps; 

that  Tyns  «^o,  did  not  handle   these  eleaents,  but  telephoned  to  the 

Milwaukee  ?<^lve  Oompany  and  '^aked  thi^^t  f*.   s^ample  of  e'sae  be   tent  to 

plaintiff,   whieh  was  done  %nA  an  order  wts   pl^oed  nnd   the  materials 

were  delivered  to  the  plant  of  the  plaintiff  and  were   inetalled 

by  ftn  enployee  of  the    >«»nbrandt  L«sip  Oorpomtion;    thnt  ifter  two  or 

three  months  the  eleaents   failed  to   funotion, 

i^eintiff  further  oontemis  that   the  elsnents  furnished 

the 
««rs  properly  installed  by  its  eaployse  anlAs'^ting  eystea  operated 

only  two  or  three  aonths  and  tht   s-^id  at^teri^ls  were  guaranteed  for 

three  ye%rs,  th»t  replaosnents  wsre  to  bt  sstdc  free  of  ehargs  within 

that  period  of  tine. 


.    ,m*nti'Xq  M:^  LI 

^xs  -jf  ^0  T^^ro  Mt  «•««  *«if»  awoita  to* 

.,   *  ToffToC  ci>i«a  ^ixnAvdnuk :   »f(^  x*  ^^^  ,  '     - 

.oO  shyT 
-^:.  ^   ..   «*T»<i«#  b9^Xq;Btt  Mfi  «»> 

*'<  „^axr  «l#«2«Xn[  »rf*  tiuM  fi 

H  «=••         -^-  ^<t*  ,ftB«X  ««Mr«»*qi^  ♦- 

jb«ji  tn- -:  '■'*''   "-tiniJ*  ill    '»••■•..,.    «:^.1    dii.    V.  -i* 

;    '  Til.'  I        J'Jil^-wifcXO      "■    '    > 

liS     o.r  '  ~  ^%t     0Ufi     ^Biw -7S».   'A-^     ;•  ■  -Fw  li      -A -.-.4.-11     •»*••     »•*• 

♦      -     -  ■>■  -      -'•    -     J..-^  ♦     ^..i.-a~  -     }•)£..«•    Yfl(»^  ■'"■*'  — - 

. ri. «.    •  A  ^  1    .  ..  ^j  .t      "V  ...       ^M ..  ;     .      «»    :  *      a4       >!       .    »^-  I    .■ 


Otf«iidaBt  farther  oont«nd«  th^^t  th«  Mtt^rlals  ••t* 
furnished  Imt  th^t   olnlntiff  p0ridLtt«d  nold  to  g*t  into  th«  heotiag 
•yttta  wfaloh  oorrodcd  tnc  tlements^    ^nd   further  contends  th«*t  th* 
•lAoMiiits  had  IM*!!  iMproperly   Installed  by  plaintiff ••  eaiployee  end 
that*  therefore,   the  defendant  r^^e  not  li^^ble  on  its  gu<«r«ntee* 

The  Milwaukee   v-lve  Oompnny  t«ho  furnished  the  eleaeats  st 
defend«Bt*s  request  contend  th^t  they  were  not   p»irtics  to  the 
gw«r)!(.atoe  And  thi*t  they  sold  the  ele-nents  to  the  Xyne  3o«   nad  «r« 
not  responsible  for  subs«*ou«nt  happenings* 

According  to  the  purohaae  order  offered  in  evidence,  Tyns 
Oo*  was  the  seller  of  the  »ateri»la  to  plaintiff • 

Jtrom  s  review  of  the   record  it  «»p:  ears  mther  strsags  %• 
us  th«it  tbs  persons  who  hnndltd  tbese  elements,    both   in  the  annu- 
fseturs  and  in  the  instnllstioa  did  not  detect  any  defect,   but  it  any 
be  possible  th'tt  suOh  defeets  oould  exist  without  beine  ^no*irent 
ttntil  ftftor  the  henting  systsa  had  been  in  opcr-tion  far  soas  tias. 

There  are  no  gr^iwe  principles  of  lt?w  involved  in  this  o^se, 
«•  it   is  bAsed  flK>stly  on  f^ot,  but  the  question  arises  as  to  ahereia 
lies  the  truth  of  the  allegations  made*     The  trinl  court  e«w  the 
witnesses  and  he^rd  thea  give  oonflicting  t^stinony  while  upon  the 
witness  stand  and  wna  la  a  position  to  judg<^  -^a  to  the  prepondersnat 
of  the  evidence,     w«  think  the  trial  court  *rrivsd  nt  the  riglit 
conclusion* 

For  the  reasons  herein  given  the  jadgsent  of  the  iamieipsl 
Oourt   l9  nf firmed, 

jvvQM&m  ArriRKEo. 
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Begun  and  held  at   Ottav/a,    On  Tuesday,    the   3rd  day  of  Occo;;or, 
in  the  year   of   our  Lord   one   thoviso.nd  nine  hundred  and 
thirt3'--nine,    v/ithin   and   for   the  Second  District   of  the 
State   of   Illinois: 

Present   --   The  Hon.    PR^D  G.   '/CLF3,    Precidinc  Justice 
Hon.    31AI:t:5  iropPIL-J%    Justice 

Hon.    PR.riXIH  R.    DOV^,    J-.stice  , 

JUSTUS  L.    J0:E730H,    01  er::  fJvJO    X«/i«    ^4 

3.    J.   Y/SLT:]R,    Sheriff 


33   IT  REIEIE^RZID,    that   afterv/ards ,    to-v;it:    On 
the   Opinion   of  the   Court  -.-as   filed  in  the   Cleric's   Office   of 
said  Court,    in  the  -./ords   and  figures   follov/ing,    viz: 
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XAT''l   COURT   OF^LLINOISf 
SECOlvTD   DISTRICT 


^'"'^         Octdfeer  Tern,   A,   D.   1938. 


s. ^' 


c/lRrico  8g  Valgus,  Inc/  an 
Illinois  Corporation. 


C.    S.   FRSEIIAN, 


Appellee, 


Appellant. 


APPEAL  FROM  THE  CIRCUIT 
COURT   OF  V/INIIEBAGO  COUNTY 


DOVE,  P.  J. 

This  is  an  action  brought  be  Carrico  and  V.'ilfjus,  Inc.,  an 
Illinois  Corporation,  to  recover  real  estate  commission  from  the 
defendant  C.  S.  Freeman.   Mary  Golville  v/as  also  a  party  defendant 
and  while  no  order  disnissing  the  suit  as  to  her  appears  in  the 
record,  the  suit  v/as  apparently  abandoned  as  to  hor  and  proceeded 
against  I-'reeman  only.   The  cause  went  to  trial  befor6  the  court 
without  a  jury,  resulting  in  a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  Freeman  for  ;;J1100.00,  from  which  Freeman 
appeals. 

Count  one  of  the  complaint  alleged,  among  other  things,  that 
on  or  about  December  17th,  1936,  Freeman  came  to  the  office  of  the 
plaintiff  and  employed  the  plaintiff  to  procTire  a  purchaser  for  his 
property  located  in  Edgebrook  Addition;  that  he  listed  said  pro- 
perty v/ith  the  plaintiff  and  that  said  listing  was  an  exclusive 


iiixi.1.    i«4. 


Toik?3ia  awooaa  ■ 


\ 


i  OB  \oxiI    ,2[U^IIiV  A  OOIKHAO 

(  \xioxd'jsioqioO  sioalXII 


tPFJOJiIO  SET  MOfff  X%E1^\ 


(        ^©allscrq. 
( 


{ 

( 

(      .d-HBlIegqA 


.87 


.X  .^  ,avoa 

iiB    t.Dnl    ^aLfaXlV?  LiiJD   ooliiaO  ecf  -trisx/oic-  noicfOB  cb  ei  alsxT 

Slid-  TdO'Xl  nolaexfiMoo  e^i",  jae  Ibbi  isvoooi  od"   ^noi^flnoqioD  alonllXI 

'tfiebaQleb  ■y;*iBq  b  osIb  sbw  eXIlvIoO  y^bbI     .naroeai^   .E   ,0  Sasbaeteb 

eiii  aJt  aiBeqqB  lexl  oJ  bb  J-JtuiS  ©fid-  sniaaxxaail)  Tsfiio  on  e-Ilriw  tum 

Befiaeoorrq  Xjhb  neii  oo"  bb  hon.obri.B6B  xL'^aei&qcisi  3bw  d"i:i;a  ©xlcf   ,l>ioo©n 

d^t/oo.  eild-  dtolotf  lati:}  oi  iaexf  ssirso  ©ilT     ."^ciixo  aBmes'^A.  iaals^a 

"JilctnlBlq  ^jcfd-  *io  lovB'i  at  cJ-neiUiCibift  s  al  gnicfljuasi   «Y'2:iJC  «  d"^or£*Jbw 

oamtiQ'f^.  rfol/iw  jnoil:    (OO.OOIIt  "Sol  iiBxcaeiT  drtBj&xielsd  sriJ'  d-enxBaB  J>iib 

•  alBsqqjs 

V.'   ladito  gxioiaB   «693eIlB  d'nlfllqiaoo  aifd"  lo  ©no  driijos) 

9£f^  to  eoltto  9X{;J"  od-  ernBO  axuaeeil   «^£9I   trid-VI  necfcieoeQ  d-iroq'B  io  no 

10*1  i9BcriOTj^q .  B  srufooiq  ocf  t'il'fnt&lq  ed^  fieYoXqitie  bn&  lll^fAiaXq 

-•v;::    ^ ' .  «   p»9#si:X     -8x1  ^8x1*   ;floldil>I)A  :iooT:cfS3fiS  ni  .bed-BOoX  x^^^QfOiq 

afiw  saJt^aiX  btsB  &ad.t  baa  'i'iltu.i.BLq  extd-  ild-irw  y^i*'? 


listing  given  plaintiff  hj   the  defendant  for  a  period  of  four 
months  from  Deceiifoer  17,  1936,  or  thereafter  until  revoked  by- 
defendant;  that  the  defendant  a  reed  to  pay  to  the  plaintiff  a 
coiamission  in  case  plaintiff  should  procure  a  sale  of  said  property 
at  the  regular  Rockford  Real  instate  Board  rate;  that  at  that  time 
the  record  title  to  said  real  estate  was  in  Ilary  Oolville,  v/ho 
held  title  thereto  for  the  benefit  of  Freeman;  that  plaintiff 
accepted  said  listing  and  spent  its  tine  and  efforts  up  until 
March  11,  1937,  in  the  sale  of  said  property  and  aiaong  other 
persons  contacted  Raymond  S,  Perry,  ivho  subsequently  purchased 
said  property.   Count  two  alleges  that  Preeman  listed  the  property 
Y7ith  the  plaintiff  for  sale  but  that  the  listing  was  not  an  ex- 
clusive one.  The  third  count  was  based  upon  the  services  alleged 
to  have  been  rendered  by  the  plaintiff  to  the  defendant  in  connec- 
tion v/ith  the  property  during  the  period  the  property  was  listed 
with  the  plaintiff  for  sale.  By   his  ansv/er  the  defendant  Freenan 
denied  that  he  ever  gave  the  plaintiff  an  exclusive  listing  of  the 
property  or  that  he  ever  listed  the  property  with  the  plaintiff, 
denied  that  he  ever  talked  to  the  plaintiff  about  a  coiamission  or 
that  the  plaintiff  made  any  efforts  to  sell  the  property  or  that 
he  ever  did  sell  the  property  to  Perry  or  found  a  purchaser  there- 
for, and  denied  that  he  ever  employed  the  plaintiff  to  look  after 
or  manage  the  property, 

Tho  evidence  discloses  that  in  Decenber,  1936,  the  defendant, 
who  lived  in  Chicago,  called  at  the  office  of  the  plaintiff  and 
told  Vailiam  M.  Carrico,  its  president,  that  he  had  a  house  in 
Edgebrook  which  he  wished  to  sell  and  that  he  wanted  Mr.  Carrico 
to  go  and  appraise  it  and  see  v/hat  the  price  should  be;  that  within 
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a  day  or  so  thereafter  Carrico  v/ent  out  to  the  property,  saw 

Mrs.  Porter,  v*io  la  Freeman's  sister,  and  who  was  then  the  tenant 

in  charge  of  the  place,  and  she  shov/ed  him  through  the  house.   On 

December  19th,  1936,  tJarrico  wrote  the  defendant,  reminding  him 

that  in  their  conversation  defendant  had  not  priced  his  property, 

and  advised  him  that  since  their  conversation  he  had  inspected 

the  property  and  that  in  his  opinion  it  should  bring  at  that  time 

|20,000,00  or  a  little  less  for  a  quick  sale.   This  letter  continues! 

"If  v;e  can  find  a  good  buyer,  would  you  carry  back 
part  of  the  cost  of  the  house  in  a  first  mort^ace 
■  or  should  -.ve  count  on  refinancing  it  from  some  other 
source.   I  feel  I  can  sell  this  house  near  the 
above  mentioned  figure  within  a  few  months  and  would 
appreciate  a  letter  from  yo^a  answering'  the  above 
questions  and  giving  our  office  an  exclusive  listing 
for  the  next  four  months.   This  protection  Is  most 
necessary  for  us  if  v/e  are  to  vrork  intelligently  and 
vdthout  stirring  up  too  much  interest  in  the  property, 
which  has  a  tendency  to  lower  the  price,  I  have 
presented  the  property  to  Ilrnest  Schwartz,  1712 
Helrose  Street,  Hockford,  Tolar  B.  Gri  ;gs,  180A- 
Oxford  Street,  Rockford  and  am  trying  to  reach 
Raymond  Perry,  1728   National  Avenue,  Hockford  and 
Dr.  liobart  '...  Edson,  1334  2ast  otate  street,  Rockford. 
These  people  are  all  prospects  l  have  had  in  the  past 
vrho  I  know  are  interested  in  lidgebrook  property,  and 
I  feel  v/ill  be  able  financially  to  buy  this  home.   I 
will  appreciate  your  immediate  ansv/er  regarding  the 
price  of  the  house,  your  wishes  in  taking  back  a 
mortgage,  and  an  exclusive  listing,  at  your  earliest 
convenience". 

About  the  18th  or  20th  of  December,  1936,  according  to  the 

testimony  of  :!r.  Carrico,  he  called  Perry,  asked  him  if  he  woiad 

be  interested  in  seeing  the  property  and  made  a  date  with  ?err> 

to  show  him  the  property  on  the  Friday  before  Christmas.   That 

someone  thereafter  notified  Carrico  that  Perry  vras  ill  and  would 

not  be  able  to  inspect  the  property  on  the  day  agreed  upon  and 

on  Christmas  day  i'erry  called  on  Carrico  and  advised  him  he  was 

to  be  away  during  the  holidays  and  arranged  to  be  shown  the  house 
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when  he  returned.   Carrico  further  testified  that  he  did  show 
i^erry  the  property  early  in  January,  shortly  after  New  Year's 
day,  1937;  that  subsequently  Perry  called  Oarrico  and  said  he 
was  not  Interested  in  buying  the  property  at  any  price  and  this 
was  comiaimi Gated  to  i?reeman  hy   Carrico.   Oarrico  further  testified 
that  some  time  in  January,  1937,  Freeman  came  to  plaintiff's  office 
in  Rockford  and  Oarrico  submitted  to  him  an  offer  made  by  Tolar  b. 
G-riggs,  which  Freeman  refused  to  accept.   Carrico  also  testified 
that  in  this  conversation  Freeman  stated  he  v/as  in  no  hurry  to 
sell  the  property,  that  plaintiff  v/as  the  only  office  v/orking  on 
its  sale,  that  plaintiff  had  fche  exclusive  listing  and  for  the 
plaintiff  to  continue  its  efforts.  In  this  conversation  I'reenan 
requested  Carrico  to  get  the  keys  for  the  house  from  the  Porters 
when  they  moved  paid  to  keep  the  gas  heating  plant  in  operation  so 
the  house  would  re^iain  heated.   On  January  18,  1937,  Carrico 
vrrote   Freenan,  advising  him  that  the  papers  stated  that  Mr,  and 
I'.Irs.  Porter  were  moving  from  the  property  and  inquired  what,  if 
anything,  Freeman  desired  the  plaintiff  to  do.   The  Porters  did 
move  about  February  1,  1937,  and  shortly  thereafter,  at  the  re- 
quest of  Freeman,  brouGht  the  key  to  Carrico,  v;ho  retained  it 
until  February  27th,  when  it  v/as  delivered  to  Freeman's  attorney, 
who  advised  Carrico  that  Freeman  was  contemplating  giving  some  one 
an  option  to  purchase.  Carrico  also  details  two  other  conversa- 
tions v/ith  Freeman,  one  about  the  first  of  February  and  the  other 
about  the  middle  of  the  same  month,  at.v/hich  latter  time  Freeman 
again  said  that  plaintiff  had  the  exclusive  listing  of  the  property 
and  that  Freeman  v/as  not  listing  it  with  anyone  else. 

Francis  7/ilgus,  v/ho  is  secretary  and  treasurer  of  the  plain- 
tiff, testified  that  in  a  conversation  vdth  Freeman  about  the 
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middle  of  February,  1937,  ?reeman  stated  to  him  that  he  was 
in  no  hurry  to  :ell  his  property;  that  plaintiff  had  the  exclusive 
listing  of  the  property  and  that  it  was  only  listed  vdth  the 
plaintiff  and  no  others. 

Raymond  S.  Perry  was  called  as  a  witness  on  behalf  of  the 
plaintiff  and  testified  that  in  November,  1936,  he  inquired  over 
the  phone  of  Carrico  v/hether  he  had  the  sale  of  the  Freeman  house 
and  Carrico  said  he  did;  that  a  date  was  fixed  for  him  to  so  and 
see  the  house,  that  he  kept  the  engagement  and  went   through  the 
house  the  last  week  of  November  or  possibly  the  first  v/eek  of 
December  and  never  talked  to  Carrico  about  the  property  there- 
after. That  neither  he  nor  his  v/ife  were  interested  in  the 
property  after  they  saw  it  and  dismissed  its  purchase  from  their 
minds  and  Perry  so  told  Carrico;  that  about  the  third  or  fotirth 
week  of  January,  1937,  he.  Perry,  had  some  negotiations  v/ith 
Morgan  V/ise,  a  real  estate  broker,  for  a  property  on  Spring  Creek 
road,  that  the  deal  for  that  pro|)erty  was  not  consummated  and 
Wise  inquired  of  Perry  whether  ho  v/ould  consider  the  purchase  of 
the  freeman  house,  that  Perry  reiolied  he  had  seen  it  and  rejected 
it,  that  V/ise  finally  interested  him  in  the  property  and  gave  him 
some  information  about  it  v/hich  he  did  not  possess  eind  took  him  to 
see  the  property  again  about  the  first  of  February  and  thereafter 
at  Perry's  request  Mse  obtained  the  option  from  Freeman,  which 
was  afterward  ezeroised  and  resulted  in  the  conveyance  to  Perry 
on  Ivlarch  6,  1937,  Perry  paying  therefor  $22,000.00  cash.  Perry 
further  testified  that  Wise  contacted  him  about  the  purchase  of 
this  property;  that  he  did  not  contact  V.'ise;  that  when  Carrico 
showed  him  the  property,  Mr.  and  lira.   Porter  v/ere  living  there  and 
that  when  V/ise  shov/ed  it  to  him  it  was  vacant;  that  after  Carrico 
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had  shown  him  through  the  house  and  he  had  told  him  that  he 
wouldn't  consider  its  purchase,  he  never  talked  to  Carrlco 
thereafter  about  its  purchase  and  had  dismissed  it  entirely 
from  his  mind  until  he  hecaiue  interested  in  it  through  '.Vise; 
that  '.ii'ise  is  a  good  salesman,  that  he  m.et  his  objections  to  the 
Freeman  house  v/ith  excellent  s\iggestions  as  to  hovr   they  could  be 
overcome,  secured  information  as  to  the  cost  of  the  heating  and 
taxes  and  procured  the  architect  who  made  the  original  plans  to 
consult  with  I£i-.  and  Mrs,  Perry  about  the  possibilities  of  making 
various  interior  changes,  ii^iich  suited  their  desires  and  •iliiich 
they  subsequently  made. 

On  behalf  of  appellant,  Morgan  D.  'uise  testified  that  he 
'^as  a  real  estate  broker  in  Rockford  and  in  February  and  Ivlarch, 
1937,  endeavored  to  interest  Perry  in  the  purciiase  of  appelleint's 
property  and  on  February  26,  1937,  he  procured  from  appellant  an 
option  to  purchase  the  premises  for  .^22,000.00.   This  option 
expired  at  noon  on  March  5th,  1937 >  and  by  its  provisions  appell- 
ant becaiTie  obligated  to  convey  to  l/ise,  or  such  person  or  persons 
as  Wise  might  direct,  the  Sdgebrook  property  here  involved.   On 
March  4th,  1937,  V/ise  notified  appellant  that  he  elected  to  ex- 
ercise the  option  and  on  the  sane  day  assigned  this  option  to 
©erry  and  thereafter  on  March  6th,  1937,  the  deed  was  executed 
by  the  convenient  title  holder,  liary  Colville,  to  Perry  at  the 
direction  of  appellant,  who  received  therefor  i,'22,000.00. 

C.  E.  Freeman,  the  defendant,  testified  that  he  v/ent  to  see 
Carrico  the  latter  part  of  November  or  the  first  of  December, 
1936,  and  told  him  he  v/as  contemplating  selling  the  house  and  that 
if  he  found  any  ne  who  wished  to  purchase  it,  that  he  wo\ild  like 
to  have  the  prospective  purchaser  get  in  touch  with  hin,  Freeraan; 
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that  tJie  Y/ord  "ilxclualve"  v/as  never  raentioned  in  any  conversation; 
that  he  never  replied  to  Carrico's  letter  of  December  19th,  1936 
or  any  of  his  letters  and  that  he  had  listed  the  property  for 
^25,000.00  with  every  real  estate  agency  that  asked  for  It  and 
with  at  least  six  different  firms;  that  he  had  a  conversation 
with  Carrioo  very  shortly  after  December  19,  1936,  in  which 
Carrlco  told  him  he  had  shov.Ti  the  house  to  Perry  but  that  Perry 
was  not  Interested  and  that  Perry  hiFxSelf  told  appellant  that 
if  he  was   going  to  spend  <i;;20,00C  .00  he  v/ould  build  a  house  to 
suit  himself.   Appellant  further  testified  that  V.'ise  came  to 
see  him  about  another  property  and  in  the  course  of  the  conver- 
sation stated  he  thought  he  might  be  able  to  sell  the  property 
Involved  in  this  proceeding  but  didn't  think  he  could  get 
125,000.00,  which  was  the  price  appellant  asked;  that  appellant 
stated  he  would  take  less  if  all  the  purchase  price  was  paid  in 
cash  and  later  gave  Y.'ise  an  option  to  purchase  and  did  not  know 
Perry  had  anything  to  do  with  the  matter  imtil  the  plaintiff 
made  a  demand  upon  him  for  commission. 

It  is  insisted  by  appellant  that  the  evidence  discloses 
that  he  did  not  employ  appellee  as  an  exclusive  a^ant  to  find 
a  purchaser  for  his  property  and  that  the  trial  court  erred  in 
not  so  finding;  that  the  court  also  erred  in  finding  that 
appellee  was  the  procuring  cause  of  the  sale  of  the  premises  and 
that  the  jiidgraent  in  appellee's  favor  was  not  v/arranted  by  the 
evidence. 

From  appellee's  letter  of  DGcember  19,  1936,  it  is  apparent 
that  appellee  did  not  then  have  the  exclusive  listing  of  appell- 
ant's property  and  from,  a  consideration  of  all  the  evidence  in 
this  record,  we  are  of  the  opinion  that  appellant  never  at  any 
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time  listed  the  sale  of  this  property  exclusively  ^,vith  appellee i 
but  it  is  equally  aooarent  that  he  did  list  it  with  anpellee 
and  expected  appellee  to  look  after  the  property  after  it  be- 

cariG  vacant.   Hobert  V-.  Porter,  a  brother-in-law  of  appellant  and 
who  lived  in  the  property  testified  that  appellant  so  stated  to 
him  and  also  instructed  him,  v/hen  he  moved,  to  deliver  the  key  to 
?;!r.  Carrico,   The  evidence  also  is  that  after  arpellee  had  so 
received  the  key  to  the  dwelling,  other  real  estate  brokers  pro- 
cured it  from  appellee  for  the  purpose  of  showing  the  premises  to 
their  prospective  purchasers.   Appellee  must  therefore  have  known 
that  its  agency  xvas  not  an  exclusive  one  and  there  is  no  evidence 
in  the  record  that  sustains  the  allegation  of  the  compiaint  that 
appellant  listed  his  property  with  appellee  for  a  period  of  four 
months  from  December  17.  1936. 

In  order  then  for  appellee  to  recover  under  the  second  count 
of  its  complaint,  it  v-as  necessary  for  it  to  prove  that  it  was 
the  efficient  and  procuring  cause  of  the  sale  to  Perry.   The 
evidence  is  that  appellee  contacted  Perry  and  took  him  to  the 
property  and  he  inspected  it.   I'rs.  Porter  testified  that  :.a:.  and 
Ivlrs.  Perry  came  lArith  Carrico  and  she  showed  them  through  the 
house;  that  subsec[uently  Carrico  phoned  her  and  incuired  how  the 
Perrys  liked  it  and  she  told  him  that  they  said  they  v/ere  not 
interested.  According  to  the  testimony  of  Carrico  he  first 
called  Perry  either  the  l8th  or  20th  of  December,  1936,  and 
shov/ed  him  the  property  in  January,  1937.  ^erry  testified  that 
Carrico  did  not  call  him  but  that  he,  Perry,  called  Carrico  and 
inquired  about  the  property  in  ITovember,  1936,  and  that  he  looked 
at  it  either  the  last  week  of  November  or  the  first  week  of 
December.   Ml  of  the  evidence  is  to  the  effect  that  after  Perry 
first  inspected  the  property  he  apparently  was  not  interested  in 
its  purchase  and  did  not  become  interested  until  after  he  con- 
tacted V/ise. 
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Counsel  for  appellant  argue  that  appellee  could  not  be 
the  procuring  cause  of  the  sale  because  Perry  told  Oarrico  after 
he  had  seen  the  property  that  he  vms  not  interested  and  that 
thereafter  appellee  did  nothinfi;  to  interest  Perry  in  its  purchase. 
Counsel  for  appellant  also  insist  that  the  option  to  './ise  v/as 
not  only  executed  in  good  faith  but  by  it  appellant  sold  the  pro- 
perty to  Wise  and  that  it  was  not  a  sale  to  Perry  through  V/ise, 
a  second  real  estate  broker.  It  is  true  that  Perry,  after  he 
first  inspected  the  propertjr,  said  he  was  not  interested  in  the 
property  in  any  way.   At  that  tine  perhaps  he  was  not,  but  within 
a  comparatively  short  time  thereafter  he  becai:ie  the  purchaser 
thereof.   The  sale  here  v/as  ultimately  made  to  ±'erry  not  to 
Wise  and  made  upon  terms  satisfactory  to  the  buj'-er  and  to  the 
seller.   The  element  of  the  buyer  being  able,  ready  and  willing 
to  purchase  the  preraisos  on  the  terns  agreed  upon  in  the  contract 
of  employment  were  therefore  eliminated.   Ogren  v,  Sundell,  220 
111.  App.  5S4.   In  the  Ogren  case,  as  here,  the  defense  v/as  that 
the  broker  had  abandoned  the  sale.   In  this  connection  tne  court 
said:   "It  is  the  contention  of  the  defendant  in  error  that  before 
the  sale,  which  v,;as  finally  made  by  the  defendant  in  error  to  the 
Olsons,  was  consummated,  the  plaintiff  in  error  had  abandoned  his 
efforts  to  sell  the  property  to  the  Olsons;  and  that  they  had  had 
their  minds  made  up  that  they  could  not  buy  it;  and  that  the 
transaction  concerning  the  sale  of  the  property  in '^"^^^^  the  plain- 
tiff in  error  participated,  and  v/hich  night  have  resulted  in  a 
sale,  had  ended,  was  so  considered  both  by  -che  defendant  in  error 
and  the  purchasers;  that  it  v/as  only  through  the  intervention  of 
the  third  party  that  a  sale  v/as  finally  made.   These  natters  in- 
volve questions  of  fact,  vvhich  are  for  the  determination  of  a 
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.    od'  ^'Oii  Y^i©*!  od-  sJbBci  Yl9d"s^J-d'Ii^  SBw  ©isrf  eljaa  ©iIT     ♦1o9i©xtd- 

©dd-  oc)-  iiUB  leY^fci  ©xid"  od-  x'^o^^^'^^i-^^®  ajmcsd".  jipqw  ©i)BiE  brtB  #alW 

3Xi:j:XXiyr\£)jgjB  ■^£>fi9T:   ,©Xcfj8  s^lad  "xexwcf  ©rid-  lo  dnjejagX©  sdT     .isXX&e 

d-ofltLdnoo  ©rid'  al  aoq_u  hsBi^B  emad'  &dS  ao  aoaitisiq  ©dd"  ©ajaxio'iifQ  o* 

OSS   ,XIsl)iiu2  ,v  iS8*isO     .JJad-jsxixcixX©  eiolsiaiid'  ©tiew  ^nem.oLqsm  to 

d'Afid'  ?iaw  9,2£i9l£>Jb  siiJ    ,619x1  SB   ^QEBO  xi9ttsP  ©iid"  ill      ,hV8$   .qqA  kXXI' 

iiuo&  adi  noid'OQiutoo  axild'  aI     .qXbs  ©dd'  SiQaobn&dB  ted  i9iLoid  Bdi 

eioled  iadi  'loi'iQ  £lI  ^aBba&l&b  adS  'to  xioX^ned-noo  &d<i  &t  51"      rJbljse 

©dd-  od-  noil©  ai  ^u&hnBl^b  sxld-  xd  e>bmx  yXIbkIa  bbw  il^liiw  ,©XjBa  edt 

aid  bQaobu&dB  bad  loi^iQ  al  llXd-jjiBXq  sild-   ^Ij9d■flfla^J^raaoo  a^w  ,aflOBX0 

JbBil  bBd.x9d&  ;tBd^  bUB   jaqoaXO,  edJf  od-  ^^laqoiq  ©dd-  XXsb  od^  ?i&ioVt& 

Qdi  d-fidd"  J&xiB   ;d-i  xui$  ion  -^Xtroo  ^©iid:  d-ad^  qjtir  eAjaui  e|>xtX£a  ^i^iii 

-ifiXq  ©.dd^  ^^f*^3(j6^  nJt  Tfjieqciq  ©xid-  1q  eXfta  ©xi^  aaixi'ieonop  flolc^oj»aiw»?Mi^ 

A  al  b^Slu^ei  ©Tfld  d-dSiiia  doXdw  j^oa   eXjed-jiqXoXdTtBq  aouie  iiimi 

.  4a&b£ie'XQb  ed^  "^d  diod  lisis^lenoo- oa  sbw  ^Lsluja  £)a4  loXjria 

10  xxoXd-xieried-xU  ©ltd-  43W'  w  d-i  As^dd-   j8T;9e*do%jLfq  adii^  >«jB 

-XI.:  -  Laalt  a*-w  ©Xbs  b  d-^dd-  y*1*Q  Liixid   eiiv 

^.    xc   u  1:9  ajEcoXd-aax/p  syXot 


jury;  and  this  is  true  concerning  the  other  question,  wliich  is 
raised  in  the  case,  nariely,  v/hether  the  services  rendered  by  the 
plaintiff  in  error  v/ere  the  procuring  cause  or  effective  neans 
v/hich  finally  resulted  in  the  sale  of  the  property  by  the  defendant 
in  error.   Reed  v.  Young,  I46  111.  App.  210.   The  mere  fact  that  the 
seller  consuiaates  the  sale,  or  that  it  v/q^s  made  upon  terms  different 
from  those  propesed  to  the  broker,  does  not  necessarily  deprive  the 
broker  of  his  coramission.   If  it  appears  that  the  purchaser  v/as 
induced  to  apply  to  the  ovmer  through  the  instrumentality  of  the 
broker  or  through  means  enployed  by  hira  or  that  the  sale  was 
effected  through  information  derived  fron  the  broker,  the  broker 
would  be  entitled  to  his  coDimission,  although  the  sale  v;as  son- 
summated  and  the  deal  closed  finally  by  the  ovmer.  Hafner  v. 
Kerron,  I65  111.  24-2;  Rounds  v.  Victoria  Hotel  Co.,  184  111.  App. 
501."  • 

In  Hafner  v.  Herron,  I65  111.  242,  the  cmurt  held  that  the 
broker,  having  introduced  a  sufficient  purchaser  to  the  ov.Tier,  is 
not  to  uo   deprived  of  his  coziunisoion  because  the  owner  nesotiates 
the  contract  himself  or  voluntarily  reduces  the  price.   Counsel 
for  appellant  insist  that  the  principles  of  lav;  announced  in 
this  and  the  other  cases  hereinbefore  cited  are  not  applicable  to 
the  facts  as  disclosed  by  this  record  because  here,  they  say,  the 
sale  was  not  made  by  zhe   ovmer  to  the  broker's  customer  but  tne 
sale  v/as  actually  made  by  appellant,  not  to  Perry,  but  to  Wise, 
and  cite  and  rely  upon  the  case  of  Stone^v.  Kreis,  202  111.  App. 
43.   The  facts  in  that  case  and  in  the  instant  case  are  clearly 
distinguishable.   The  evidence  here  is  that  Wise  is  a  real  estate 
broker  and  appellant  testified  that  './ise  told  him  he  thought  he 
might  be  able  to  sell  the  property  and  requested  that  appellant 
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8l  riojtf*7   ,ffoJtcf8ei/p  Tcorito  eiii  s^laieoaoo  stni  si  bIiL^  bar.   j^^ii/t 
&:U  x^  beieibn&i  eeolvroe  eA&  leild-silw  ,tl©^^fl   ,93*0  «jcl.t  at  bealsi 

tasihaet&b  oricJ-  '^cf  y^9Q0"^<I  ^^^  "to  9lBa  ©dd'  ci  be&IxsBBi  icXIsni^  riolitr 

8x1^  d-Bxl*  iOBt  etem  sriT     .OIS   .qqA   .1X1  d^I   tS^AToY  .v  J&eefl     ,10110  al 

taeiQttlb  exaied'  floq:i;  ebem  8^'  d-x  d-jari*  -lo  ,eXBa  edrf  aed-BiSoafloo  isIXae 

odct  evJti<j9£>  ■v;XiiBa3©oen  cJ-on  eeol)   tio:{ai<J  eilcJ-  o^  698eqo^:q  eaori;t  laoil 

Bflw  io8Biloi£/q  eiii  ^sili  aiBagqe  <ti:  II      .nolaaljiiniao  eiit  lo  lealoitf 

©fit  to  Y»^iX£CfiTOfliirid-aisi  edJ-  risiroiricf  lam/o  edi  o&  xXqqB  o;^  i)90i;jbiij: 

3SW  aXsa  ertd-  ^arid-  10  jBliii  x^  bexoLqssio  omjera  lisi/oiiict'  10  lejloicf 

i92loid  eiid'    ,ieMoicf  erf;?  soil  ftoviiel)  xioi.teiiiio'iiiJ:  xf^eiwiri'*  ied-oette 

-noa  3.f3\/  »Ise  oil^  rigArofidXij   tJEoiaaiaiDiop  aid  oct  J&oXcricffis  «>d  fiXi/ov/ 

.r  lenlsE     .leawo  ©xld"  xd  vXXsci'i  I)©eoX&  XseJb  oxll  baa  b&iamtiJB 

.qqA   .XXI  -^SX  -,  .oO  Xe^/oH  sliod-oiT  ,v  aSnuofi   jS^S    .XXI  ^dX  .,Jioii»H 

9di  -iBd'&  Mori  d-iu&o  arid-   ,S^S    ,1X1  $dX   ,iioiisii   ,-7  lanlBH  ol 
si   «iemvo  eild-  od-  i98.8£lo*rrrq  d-nox&Xtlx/e  b  beouboitai  ^anrasi  ,ia3lQicf 
ascffllJ-oaen  leir^o  axid^  aax/soecf  Hoiaslraraoo  aiil  lo  bsvliqefi  9d  oi  ^oa 

L&eisaoQ      .eoXiq  ©rid-  S90ir£)di  YJ^XiBd'm/XoY  10  IX^Biciii  J-OBid-coo  a-At 

at  b&onitoariB  v/fiX  to  aeXqioniiq  sxict  d-flrid-  d'slaxri  d'osXXeqqB  10I 

od*  sXcfBOlXqqB  d-on  sib  betlo  oiotedalBieil  sbbbo  ladio  sdi  baB  airld- 

Oilct   ,X*a  Ys-*^   ,eieri  esi/BOscf  fiiooei  airi^t  -^cf  beBoloalb  bb  afo&t  &d.^ 

dnd   &ijd  letao&aifo  e'ls^oicf  sffd"  od^  lexiwo  ®iij  y^  sfiBra  don  bbw  sIbb 

i&si  ,Y^is'tL  od  toa   fSa&ll&qqa  *v:cf  si^ftai  Y-^Xfijjdo*  ubvf  else 

,ttqk  4LII  fiOS   ,al»iJi  ,T  isaoSE.  Ito  sbbs  ©ft?  noqir  -^Xai  Me  o^lo  baa 

yXib»Xo  ©tb  eefio  ^fisisal  eirfd-  al  fins  »BflO  cJAri*  itl  eioB^  qiIT     .CA 
»;;^ji  ei  eelH  &Bd&  bI  oioil  eoxi©JS>lv»  oxIT  sliv^nl&Blb 

ed  &d:i\UQdi  &d  miri  fiXod'  eelV:   d-Biid-  fceilid-apd-  drmXXeqqs  f>flii  neiio^d 

d^xiBlXoqqB  fadi  Lftd'aex/pei  baa  Y^^c^tJCq  sri^f  XXse  ot  oXcfB  ad  ^tiialm 
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would  give  him  an  option  to  buy.   The  evidence  in  this  record 
is  that  appellant  did  not  sell  directly  to  V.ise.  The  instrument 
executed  by  Freeraan  on  February  26,  1937,  did  not  oblir-rate 
V/ise  to  buy,  nor  did  V/ise  agree  to  buy.   Freeraan,  however,  did 
agree  to  sell  to  l/ise  or  such  person  as  he  might  direct  upon 
the  payment  of  a  specified  consideration  v/ithin  a  specified 
time.  Appellee  was  the  first  broker  who  sought  to  interest 
Perry  in  the  purchase  of  this  property  and  appellant  knew  it. 
Appellant's  attorney,  prior  to  the  time  the  conveyance  to  Perry 
v/as  executed,  loiew  that  Perry  was  in  fact  the  purchaser.  Under 
the  circunstances  the  Imowledse  of  apT)ella.nt 's  agent  and  attorney 
was  the  knowledge  of  appellant  and  'vise  in  fact  was  not  the  pur- 
chaser but  was  the  agent  of  appellant, 

IVhether  the  services  rendered  by  appellee  v/ere  the  procur- 
ing cause  or  effective  means  vdiich  finally  resulted  in  the  sale 
of  the  property  to  Perry  vms  a  question  of  fact.  The  finding 
of  the  trial  court  upon  this  issue  v/as  in  favor  of  appellee  and 
we  are  unable  to  say  such  finding  was  not  warranted  by  the  evi- 
dence.  The  judgment  will  therefore  be  affirmed. 

JITDGIISNT  AI'FIRIvn^D. 


fiiooe'i  elMJ-  al  eone^Jtv©  sxlT     .Xi»rf  o^  floi*qo  ub  it  .^L'tow 

Q^B'^ildo  toa  bib   «VC9X  ,dS  Y'^B^^tfo'?  cto  namddiffl:  -^cf  beiuD^xe 

bib   ,i»Tewoi[   jEjSxtieei'fC     .xxf*!  0(f  eeiigB  »aiV7  6 If)  lOfl  \xtt^  oi  ealW 

noqir  tfoertil;   •J'drjha  9A  ss  xtoaieq  rfoue  10  ©alW  o&  llee  o&  fterr^s 

fcaillosqa  b  airfiJxw  froid'fiT:eJ5l8noo  Seltloeqe  s  1:0  ^rrftancBq  erfd" 

c}'S9ia:>"itl  oi  cfrigijoa  orfw  isilorrcf  tfail'i  M.t  asw  ©eXIeqqA     ,«cji^ 

,cfl  W9ii>!  ci-fiBXIeqcje  bnjB  Ycf^sgoicr  alrfcf  to  ©afirf»*Liyq  ©rfjt  ax  t^o^ 

rcoJbflU  .TCf»sz;riO'iJu-q  ©rii^  cJ-obI  nl  raw  y^'i®*^^  ;^flifc}■  wsaii  ^fiecti/oexd  esv 
;8Xii0itcf'B  f);iB  ;tiT9:5}.B  a'd-KBXIeiqs  tc-  e^BeXvforri  ^llJ^  geo-crBd-smuarcl-o  eii* 
-iirq  edi  soa  savr  tosl  ni  eBJt/'  Mb  ^fisIXeqae  I0  s^bsI-.Torrf  eA&  new 

,^imlL&qq&  to  oit-s^^b  eiW*  ecw  d^ud  tcseerto 
-nifoo'iQ  oiif  Slow  oaXIsqqB  y<^  l)eie.?'G8*i  seolvrf«B  ori^  rtafrfitsir' . 
sXjGa  exid-  nl  bscfXireei  Y-t-^-sni^:  rioiriYf  acssirr  ovXcfo*1l9  10  sairso  sd 
3iiti)iil'5:  sriT  ,t©yi  lo  noiJ'aswp  b  bbw  f'ai^ie'^l  o*  Y^*i'©q:cn<I.  ©^^  ^o 
baa  oeXIsqqB  to  'iotbI  gI  saw  auaal  elrfcf  floqir  *rajoo  Xelrrtt  arfd"  1:o 
-Ivs  eJa  Y<^  JbecfnBitBw  ^-ort  eow  siilM?:*t  nowa  Xes  o-  eX<Jjsrcir  sib  ew 
, JientXItB  act  8iOxei©xi*t  XX±w  cfjiisraafix;^  ©riT     .©oaefi 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J     '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  a&x  the  seal  of  said 

AppeUate  Court,  at  Ottawa,  this -^J  °^ 

in  the  vear  of  our  Lord  one  thousand  nine 


hiindred  and  thirty-- 


Olerk  of  the  Appellate  Court 


;vT  ;i  t:^?.ii  of  t:o  ap?-5llats  cotjp.t, 

Begun  and  held  at  Ottavm,  On  Tuesday,  the  3rd  day  of  OctoVjrjr, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois: 

'Present  --  The  Hon.  IRID  C- .   ''70LFS,  Presiding;  Justice 
Hon.  BIAZT:^  nU^FIL'JT,  Justice 
Hon.  ]?R;H:-xrH  Tl.    DOV:^,  J-istice 
JUSTUS  L.  JOJE^SOH,  Clerl: 
3.  J.  V/SLT'JIl,  Sheriff 
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33  IT  RSIEIB3R3D,  that  afterv/ards,  to-v/it:  On 
the  Opinion  of  the  Court  -/as  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov.dng,  vis: 


G'-;n.  no.  9468 


AG  NDA  NO.  ^ 


IN  TH^  AiT  L',T-'  C  TjRT  OF  ILLINOIS 

>  SEC  Giro  DIGTRICT  /" 

/ 
OCTOBER  T]^::,  A.I^  1939.  J 


ROT. AND  K.  ROSS,  Acim|nistjj®ti'¥?B,  ) 

of  the  Sstate  of  Gordcyf^Lee  \) 

^Ross,  deceased,    1  .#*      /) 

App|ilee,   /'  ) 


/ 


/ 


vs. 
RUSSELL  CRAI\TK, 


AP.Pli^^ROM  CIRGI 
CCWIT    ■¥    P70RIA 
COUI'JTY. 


Aopellant ,    ) 


) 


HiIFr-:/iIT  -J. 

This  is  an  action  by  appellee,  as  administrator  of  the  estate 
of  Gordon  Lee  Ross,  to  recover  for  said  deceased's  allec'd  vnrongful 
doath.   Deceased  cane  to  'lis  death  on  the  ni'ht  of  January  1,  1938, 
upon  state  highv/aj'"  2U,    at  a  pi  ce  about  two  and  a  h~lf  miles  scith  of 
Bart  nv ill e,  Illinois.   Trial  of  the  case  resuled  in  a  verdict  for 
plaintiff  appellee,  and  app  llant  brinrs  t-iis  appeal  to  reverse  the 
judgri-^nt  on  the  verr.ict. 

The  ace  "do  it  occured  at   about  5  o'clock  on  the  nornin.:  of  January 
1.   The  deceased  had  been  attending  a  New  Year's  p^.rty  at  a  tavern 


at  iI---leton.   Uoon  leavi- 


rty  he  hal  started  to  walk  hone. 


St  te  Highway  24,  vms  20  f  et  i...  width  :md  consisted  of  two  traffic* 
lanes,  deaicn-ted  by  the  usual  Cf:ntor  line  uarliiag.   It  ran  in  a  genera; 
ncrth  ahd  south  direction  at  the  lace  of  the  accident.  Appellant  was 
driving  soath  upon  the  hi.rhwayt   The  deco-  ed  wa:.  walking  north  thereon, 
There  v/ere  no  eyevatness'^s  to  the  accident,  vinle-s  it  riirht  be  said 
to  have  been  appeli:-^nt.   The  decras.'d  v;  s  alone  and  appellaiit  was  alone, 
Appslla  t  was  called  under  cectLon  6    ,    of  the  Practice  act,  b"  the 
plaintiff  and  oxe-jai  ed  regsrri.v  the  a-Cldent.  He  t  stifled  that  he 
^vas  driving  bet  een  A-0  and  50  uil^s  an  hour;   hst  it  was  dark;  that  he 
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{  j»i:«'tsii;d-axnliii£>A   ,8a0fl   .a  : 

AIKC'H   'i  .    T^IU'O         (        ^v  A. 

.YT;iLJ'.0        (  •-  -"^  *  ,av 


( 

(  (         .d"j;B  lie qi:;A 
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Ii/lsnoiw  f)e^;^IIB  a'bsaBGOQi)  luoa  0:0!  'isyroei  00    ,3aoH  ©6tl  noJoioO  lo 

,BC^I   ,1  Yi-eJ^''£LBX  lo   drl.  in  oil-:}-  no  /'d-poii  si;    oct  enw b&HBr.oed     tA&Bob 

to  iitvoa  aolici  IX-ri  s  dhc   cwci-  d-ji^/cfe    eo   Iq  b   jft    ,JiS  vjev/ri^ixi  e^&Se  xioqu 

lol  d-oxbiov  G  ni  iJ^LvEei  ocao  eiicT  lo  l^irrT     .aioni:!!    .sXIlvc.  d-iefi 

axlcf  eaievoi  oi  Iboctob  si.'iJ-  a-niicf  J-nfill  qqs  !bm    ,e0lleqqs  lllJ-nlelq 

*d'0Jf)i8V  erf#  no  ctfiftingfijLrji 
"itfii/nct  lo  ;^,ci0iort  arlJ   no  jIooIo'o   <   J-i;ocfB  cfs  I>9mi;ooo   in^b'.ooB  ©JT 
nisvB*  fl   d-p-  Y.ct-iiiq  8»i.f,!,T  well  s  ;\x  Ivaoiia  neacf  fififl    ' -^^    -■  ^'  ^   «  ""      .  ^ 
.snail  jIIbw  c>&  he&iBia  bssi  sxl  Yd"ii.g  ©lict-  j.rlvBoI  no   .^ 
..o.ll/ij   owJ  lo  LsJ-aianoo  fcxie,  rf^Iiiw  ■.!  ie  t  OS  sbw  ,^SkS  •^[Bwrl  - '" '       .     .0 
Cbisj.  ,  jB  nJt  njoi  d-I      .sulr-IiBci  anil  led/uo   leuew  aiiJ  Tfcf  fi^cJ'r.nylv.v ..    ^u   ../I 
s  ..   j,     rf:.  1  A     .insJ&JtoOB  Qdj  lo  eoBlq  ©iiJ-  cfs  aoiiosnib  ii&'-^"   ^-^-^     ■■■'"   '. 
.J.-.-...-    J   X..J  ±-./i.  3fl.L-^'';-'     -■■    ■--■      '^oeb  9ilT      .- '>■■>-■'■■•    ';  '    --•'+  "■-..■tr  ,■ 
"■'    ".i  ©d  id'Tii.r"  &i.   .-.   -jaui..    . .. i -ji..   t'T-   ■     " 
'"  "fiw  c>nBXX©qq[B  ,bnB  snof- 


was  alone;  and  that  the  pavement  wo  dry.  He  furt.er  states  that  ho 
had  the  lights  of  ..is  c  r  turned  on;  that  he  encountfjred  an  accidont; 
and  that  he  did  ,:ot  knov;  v/uat  happened.  He  str.tes  thot  he  did  not  see 
the  deco  eed  at  the  tirae  he  wo  struc'  bythe  cr^r.  Followirifj  the  accid- 
ent, a -polls  nt  says  t/iat   e  cotti  mod  for  a  rut  ^w   feet,  v/hen  he  nulled 
over  to  the  side  :f  the  p-vement  end.   stopped.  Ho  st-'tes  th.it  ::e 
went  back  to  see  if  he  could  (.loterminf:  v/hat  :a-l  happened:  that  he 
found  no  one;  that  he  hecariie  ncrv  :ub  and  excited;  that  he  return -.d 
to  -.is  car  'ind  drove  tc  the  city  of  Pekin  ■.■.here  ]ie  reported  to  Robert 
Grp.nt,  a  Serg;  ant  of  the  St^te  Highv/ay  Police,  and.  -I'th  lie,   Gr-nt, 
returned  to  the  place  vviiere  the  accident  had  occurod. 
»    It  app.-ars  fr':.ra  the  testiiiiony  of  I.ir.  Grant  that  tlio  accident 
occured  at  a  point  bout  five  railcs  fro.i;i  Pekin.  Vfiien   tiie^  arrived  at 
the  scene  of  the  aocide  it  the  decoasnd  had  been  rera  ved.  Mr.  Grnt 
states  the  condition  of  the  highv/ay  indie  ted  that  the  collision  be- 
tween dec  oi-od  and  appelant 's  autoriobile  occured  in  the  y/est  tr-ffic 
lane.  He  further  at-.ite^  that  the  lift  fro:it  headlight  of  app  llant's 
car  had  the  ^Ifiss  broken  out,  th:t  th.ere  v/as  a  dent  on  thc;  left  front 
fender,  and  that  he  also  S'-.-,7  skid  raarks  whicii  he  estimates  to  have 
coramG  ced  aw»*^i6  steps  fron  the  place  wiiero  deceased  './as  apparently 
struck.   He  further  states  that  appellant  told  hrr,  that  as  he  cane 
aroimd  a  sli.-ht  curve  or  bend  in  the  road  iri  approaching;  the  'lace  of 
the  accident,  h??  suddenly?"  savv  a  inan  in  the  road,  -..-hereupon  he  aoplied 
his  brakes  and  pulled  'lis  c  r  to  the  ri;_fTht  in  an  effort  to  avoid 
striking  hin.  He  says  ap  ellant  stated  that  he  was  ab^it  25  to  30 
feet  frora  the  nan  v/hen  he  first  sew  :in.   The  officer  says  appellant 
gave  no  evidence  of  having  been  drinking  intoxicating  li^uT.  He  fur- 
ther states  that  the  s]:id  mark  nearest  to  the  center  line  of  the  pave- 
ment v/  c  about  3  fret  v/est  of  such  center,  ine,  and  t'^at  the  coudition 
of  the  p:vei:e.nt  indited  the  place  of  impact  bet-A'-.-en  the  c  r  :.nd   the 
deceased  to  be  at  a  point  -bout  18  inches  w"  st  of  the  center  line  of 
the  pavsmsiit. 

Highway  patrolman  Nelson,  in  company  wit';  others,  removed  the  de- 
ceased from  the  side  f  t.he  ighway  to  the  hospital  at  Pekin.  Merle 
Guidi  was  the  first  -erson  to  find  the  dece  >sed  folio-, Ing  th'  accident. 
He  -o-und  him  lying  about  two  and  a  h-lf  feet  east  of  the  center  :  ine  of 
the  pavemc.it.  When  he  first  oasseittho  place  going  so-.th,  tie  did  ot 
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recu^nize  what  the  object  was  he  sa'v  on  the  p  ■venent  and  turned 

around^ went  back,  v/here  he  found  the  deceased, 
A 

It  appears  the  dectr^aoed  sustai  ed  a  fr-^cture  of  the  skul]  on  th« 
left  side,  and  that  h^^ift  leg  was  broken  belov;  the  ;-,nee.  In 
addition  to  these  injuries  he  had  numerous  •  ther  bruises  about  the  left 
side  of  lis  body,  but  it  apT-)ears  his  de -'th  was  caused  from  shock  '.nd 
skull  fracture.  He  v;as  rendered  unconcious  when  struc}-:  by  the  car, 
and  liever  regained  conciousness. 

^    It  is  irged  by  appellant  t  lat  the  record  is  sil  at  as  to  due  c  re 
on  the  part  of  dece  sed,   Tho  evidence  discloses  that  thedeceased 
was  struck  hj   appollant's  car  at  a  lace  on  the  ''aveiiont  about  18 
inches  w  st  of  the  center  line  thereof,  and  in  appellant's  tr  fflc 
lane.   It  appe  .rs  that  tne  imp  ct  knocked  the  dece.^.sed  to  the  pave- 
rient  and  across  the  center  line  eoid  about  2  1/2  feet  into  the  traffic 
lane  that  v/o  ild  be  used  for  cars  gci  g  north.  This  is  v/.ier  ,  the  v/   ess 
Guidi  found  the  injured  raan.   Appellant  was  celled  b  t'-.e  plaintiff 
under  sec.  60,  and  interrcg-ted  regardins  tic  accide.t.  So  far  as 
his  t;stlno.iy  in  that  respect  goes,  it  merel  disclosrs  that  he  was 
proceeding  south  in  his  oroper  traffic  lane  at  a  speed  of  fr'>".  4  to 
5'J  miles  an  hour;  that  his  heaclights  were  buraing;   hat  it  was  out 
in  the  or^en  cc  uiLry;  that  he  suddenl'^  saw  a  nan  on  the  pave  -.t  in 
froatof  his  car;  that  he  apulied  the  brakes  and  swunn  his  car  to 
the  right  in  aneffort  to  avoid  striking  hin;  tha  he  knew  an  impact 
occured  but  that  he  did  not  see  that  man  at  the  moment  of  the  impact; 
that  he  proceeded  about  50  feet  before  brin-ins  his  car  to  a  stop 
on  the  side  of  the  pavement.   There  is  -w-rthia-  in  connoction  -.-ith 
this  evidence  to  ohow  either  due  c  re  on  the  part  of  the  deceasvd  or 
negligence  o:\   the  pa,rt   of  the  ap-ollant.  Evidence  of  other  wit- 
nesses strblish  the  f-.ct  that  the  dece-seo^v.'r.s  struck  by  the  left 
front  part  of  appellant's  car  and  at  a  place  in  appellant's  traffic 
la-i€  about  18  inches  from  the  ceator  line  of  the  pavement. 
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•  Aesfleoeft  »di  bavot  •<!  •tcexiw    ,»ojBd   j;    v.   : ;     .'ijb 

al     ,96aA  •/!*  wolQcf  ne^Ioid   bbw  gel  ^*Ifc*/l  iBtit  fcna    .'i;!/      013J 

r  J    orj   iuo<S &  eoalirrd  ^eri;}?;   ejuoisraun  b&A  eri  eei'iwt'i-t  ©earicJ'  orf'  noltfififie. 

Jbn     I'ooria  xaoT^  fcftewfio  asw  rii-of)  alxl  8T'.:eoqjB  iM  ivd   ^x^^^  air.  to  sJbxe 

,ii?o  ailJ-  Y<^  3lojJi^a  nsxiw  ax/oionoonx;  b&'iebxien,    ejav/  eH     ••rrpd'eBTl   I.r     - 

.eesxiajjoionoo  fief:tfl8si  nevefi  ija,^ 
ei  0  ©irb  oJ"  8s  dr   Ixa  si  fciooei  oil;^  ^tBilJ*  d-nElIeqqjB  yd  Jbss^f  ai  d"J 

fioaBso&bgrf J'  cl-6r'd"  aeaoXOBll)  8on9i)ive  3ilT     .boa   eosfi  'io  iiBq_  exiJ   i-j 

8i    :tuo(fB  d-n*iJTiove-  ©licf  ito   oobIo   b   ^b  -ijso  o'itiBXIaqqB  Y^  2ioi/^#«  saw 

ollli.id'  a'd'nsllsqq.jj  iri  bne    ,lvsi9i;J   exxxi  isJfiso  edi-  lo  d-a  w  eanoirl 

-sVBq  ©liJ  od^  f)sa.c0OsL  srlcf  tsTlGon^l  d"0'qjnii   ailJ   .TBi!«    ai  eqqB   *I     ••flfll 

oxltflltf  eril  od-.J   desi  S\I  S  iuo^a  has,  ouli  letfnoo  arid  aeoio«  baB   tasi: 

v  orfd  .risijw  EX  slfiT     .ricticMi  '5   xo?>_,  tn:BC  aol  6030  sd  il;  ow  d^Bd^  ocbI 

ilidiixslff  siJJ-  7ci  ,6eIiro  asw  cJ'iuBXIe<.TqA     .nsin  b^iulni  eai  btwo'i   ibtuQ 

Bfi  iBl  oCi     .d-fisJbiooB  cilJ-  3jalf)T8«iei  l&S:moii^in.l  bai  ,^fCA  .oee  ^oJbay 

ajBW  ©ri  d-oxlct  s "Boloair.     Isissr  di    ,8yo-i  J-osqeett  ifsdi  ni  xi'omiiQni   sirl 

od  J^  xvj«r^  'io  f>o8qa  a  Jt  anfil  oil'ijBid-  -isqaic   exrt  ui  ricf;.'os  ".-.ifisaootq 

tao  BBW  it  asd's   ;3ri;.-ii.cf  enov.   acfrtsilot-Drl  aid  :inAi   ;njjo:I  us  ssliia  C$ 

n.u    t       'jvjb't  arid  ho  asp.  b  wbs  "  inei'fcira   erf  6&A0    jTjnJ-n.'OO  neco  ©rfd  nl 

Otf  lao  aiii  rniiwB  finn  ae^tsid  erld-  fiQilcqB  eri  d'Bxl;^   jibo  6lxi  locffflcil 
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Appellee  urges  that  where  there  are  no  eye  wltneeeee,  due 
oare  and  caution  on  the  part  of  the  Injured  person  •■•l"'!  be  r^re- 
sumed,  and  that  the  rule  of  =^lf -preservation  Is  sufficient  to 
establish  a  presumption  ir^t-^uf .Tiul-miL  to  0B'tab44^^  »  proou'nptl^r> 
that  the  deceased  was  In  the  exercise  of  due  cp.re  and  caution 
for  his  own  safety  Immediately  prior  to  end   pt  the  time  of  the 
accident.  We  are  unable  to  agree  to  this  proposition  of  apoelte , 
The  rule  is  so  vrell  established  In  actions  of  this  kind,  that 
the  plaintiff  must  allege  in  his  complaint  the  exercise  of  due 
care  and  caution  for  his  own  safety  Immediately  prior  to  and  et 
the  time  of  the  accident;  and  that  the  burden  is  upon  him  of 
proving  such  fact;  that  we  dn  not  consider  the  citation  of 
authorities  in  support  thereof,  necessary. 

It  is  generally  considered  thet  a  TJlalntiff  cannot  recover 
In  an  action  such  as  this,  unless  it  appears  he  "as  In  the  exer- 
cise of  ordinary  care  for  his  own  safety,  and  where  there  is  no 
evidence  tending  to  show  he  was  in  the  exercise  of  due  care,  and 
no  circumstances  in  evidence  to  raise  a  ressonable  Inference  thrt 
he  was  In  the  exercise  of  such  care,  it  is  the  duty  of  the  court 
to  direct  a  verdict  for  the  defendant.   A  party  may  not  knowingly 
expo  se  himself  to  danger  and  them  be  permitted  to  recover  damages 
for  an   injury  which  he  might  have  avoided  by  use  of  reasonable 
precaution,   I.  C.  R.  R.  Co.,  v.  Oswald,  338  111.  270,  274,  275. 
By  the  terme  of  t^e  Injuries  Act,  under  which  this  suit  is  brought, 
action  for  the  wrongful  d.eath  cannot  be  maintained  except  in  such 
cases  as  the  injured  party  himself  could  maintain. 

The  evidence  shows  that  the  deceased  was  walking  toward 
appellant's  car;  and  that  appellant  had  the  lights  of  hie  car 
turned  on.   The  deceased  was  struck  in  appellant's  traffic  lane 
near  the  center  of  the  pavement,  and  st  a  time  when  there  appears 
to  have  been  no  other  automobile  approaching  from  either  direction. 
From  an  examination  of  the  record  we  are  of  the  opinion  that  the 
verdict  is  not  supr>orted  by  the  evidence  . 
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The  Judgment  is  therefore  reversed  and  t^e  cause  remanded, 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,  ] 

SECOND  DISTRICT         J    '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cauae, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  «aid 

Appellate  Court,  at  Ottawa,  this ^^  ^ 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Louis  H,  Pink,  plaintiff  herein,  had  judgment  against 
Abe  Chinskey^  defendant,  for  $782,18  and  costs.  Execution  issued 
thereon  and  v;as  returned  "no  property  found  and  no  part  satis- 
fied. "  Thereafter  plaintiff  instituted  garnishment  proceedings 
against  the  United  States  Fidelity  and  Guaranty  Company,  and  the 
writ  was  issued  and  served  upon  the  latter  as  garnishes.  The 
answer  filed  by  garnishee  stated  that  it  had  no  funds  in  its  hands 
belonging  to  defendant,  Abe  Ghinskey,  "but  at  the  time  of  the  ser- 
vice of  the  summons  in  tliis  cause  it  v;as  indebted  to  .-ibe  Ohinskey, 
jointly  with  one  Joseph  J,  Uerensky,  in  the  sum  of  $750}  that  It 
had  no  moneys,  choses  in  action,  credits  or  effects,  lands  tenements 
or  chattels  belonging  to  the  said  Abe  Chinskey  subject  to  ge^rnishment 
at  the  time  of  the  service  of  the  writ  but  it  did  have  in  its  posses- 
sion a  check  in  the  sum  of  :?750  issued  by  the  garnishee,  payable  to 
the  order  of  Abe  Ghinskey  and  Joseph  J,  Merensky,  Jointly;  that  on 
inforiiiation  and  belief  the  garnishee  states  that  Joseph  J.  Mcrensky 
and  Sam  J.  Kosbie  have  or  claim  some  right,  title  or  interest  in  the 
check  in  the  sum  of  $7ij0,  and  prays  that  an  order  be  entered  directing 
the  plaintiff  to  serve  notice  upon  the  said  parties  to  make  claim,  if 
any,  to  the  said  fund,"  Pursuant  to  the  filing  of  this  answer. 
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Merensky  and  Kosbie  had  leave  to  file  their  intervGning  petitions, 

Merensky's  petition  alleged  in  substance  that  Ghinskey  had  a  claim 

against  one  ..rthur  En2anaim  and  the  U.  3.  Fidelity  and  Guaranty  Company, 

to  enforce  wMch  a  suit  being  case  No,  4044670,  was  then  pending  in 

the  Municipal  court  of  Chicagoj  that  prior  to  the  issuance  of  the 

garnishment  TO^it  Ghinskey,  being  indebted  to  Merensky  in  the  sub  of 

$311,  executed  an  assignment  in  writing  transferring  his  ri^ht,  title 

and  interest  in  GMnskey»s  claim  against  •i.izmann  and  the  U.  ij.  Fidelity 

and  Guaranty  Company,  including  any  judgment  that  might  thereafter  be 

in  the  cause 
entered  in  the  municipal  court/then  pending;  that  the  check  evidenclixg 

the  fund  in  the  possession  of  the  garnishee  was  issued  in  payment  of 

the  judgment  entered  in  that  case;  and  that  the  intervening  petitioner 

claimed  priority  over  all  claims  to  the  extent  of  $311  end  costs. 

Sam  J,  Kosbie,  the  other  intervening  petitioner,  likewise 
claimed  an  assignment  of  Ghinskey* s  claim  against  Enzmann  and  the 
U,  S.  Fidelity  and  Guaranty  Company  to  the  extent  of  $425,  predicated 
upon  an  tilleged  indebtedness  of  Ghinskey  to  tlosbie,  evidenced  by  a 
promissory  note  which  antedated  the  issuance  of  the  garnishment  writ, 
and  it  was  alleged  in  F.osbie's  intervening  petition  that  the  fond  in 
possession  of  the  garnishee  and  the  check  evidencing  the  said  fund 
was  issued  in  payment  of  a  judgment  in  the  municipal  court  in  favor  of 
Ghinskey  in  cause  No.  404467C,  and  the.t  Kosbie  claimed  priority  to  tho 
Scid  fund  to  the  extent  of  $425  ^^^   costs. 

Plaintiff  filed  no  traverse  of  the  garnishee's  answer,  but 
the  cause  proceeded  to  trial  in  the  manicipel  court  without  a  jury. 
Joseph  J,  M'erensky,  representing  Ghinskey,  then  apprised  the  court 
of  the  nature  of  the  suit,  and  said  that  the  answer  of  the  garnishee 
set  forth  a  joint  account,  which  it  contended  was  not  subject  to 
garnishment.  He  said  that  "a  man  from  Kr,  Kealy*s  (attorneys  for 
garnishee)  office  will  be  here  who  had  a  check  from  the  U.  r>.  Fidelity 
and  Guaranty  Go,  ■♦»**  for  $750  payable  to  Abe  Ghinskey  and  Joseph 
Merensky,  his  attorney  which  I  wish  to  introduce  if  there  is  no 
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objectlon,"  Plaintiff's  attorney  said  there  would  be  no  objection 
to  the  check,  but  that  he  wanted  to  interrogate  Mr,  Kealy,  Merensky 
then  stated  that  Mr,  Kealy  was  engaged  in  another  court,  but  had 
promised  to  send  some  one  with  the  check  who  would  verify  that  part 
of  the  answer  wMch  averred  that  it  was  a  joint  account.  Thereupon 
a  colloguy  exisued  betweon  court  and  counsel,  touching  upon  the  two 
questions  as  to  whether  or  not  there  had  been  an  assignment  of  the 
judgaient  prior  to  the  date  of  the  garnishment  writ  and  whether  the 
check  represented  a  joint  account,  Kosbie  stood  upon  his  assignment 
and  claimed  that  it  was  made  before  the  garnishment  writ  had  issued. 
Plaintiff's  counsel  insisted  that  no  assignment  was  ever  made,  filed 
or  given  until  after  the  garnishment  proceeding  had  been  instituted. 
Thereupon  Mr.  L^erensky  invited  the  court  to  "first  rule  whether  or 
not  this  is  a  Joint  account, «  suggesting  that  if  the  court  would  so 
hold  it  would  end  the  entire  proceeding.  Plaintiff's  counsel  objected 
to  this  motion,  contending  that  there  was  no  evidence  of  the  judgment, 
and  that  "we  garni sheed  the  judgment  and  the  account.   They  come  in 
with  a  check.  I  don't  care  how  they  want  to  pay  the  judgment.  Ufe 
garnisheed  a  certain  specific  thing.  Now,  I  object  to  the  Court  ruling 
until  he  has  heard  the  evidence,  IVe  have  no  such  evidence  as  yet  to 
the  check  and  we  WcUit  the  U,  b.  Fidelity  and  Guaranty  for  certain 
evidence,"   Thereupon  the  following  conversation  ensued  between  court 
and  counsel:  "The  Court:  Let  the  U,  3.  Fidelity  and  Guaranty  Co,  state 
whether  they  could  give  tiiis  check  jointly  or  separately,  Mr,  Merensky: 
Could  they  what?  The  Court:  Could  they  issue  this  check  to  Chinskey 
alone?  Mr,  McKay:  They  didn't  owe  kerensky  anything,  ilr,  Meresnkyt 
I  have  an  attorney's  lien  there.  Mr.  McKay:  There  is  no  notice  of 
lien.  Mr,  Lerensky  claimed  in  Ms  intervening  petition  trtat  he  was  not 
entitled  to  the  judgment,  and  that  he  only  has  a  lien  for  $311.  Mr, 
Kesbiet  Originally  this  was  a  replevin  suit  which  resulted  in  a  finding 
for  the  defendant,  I^  then  started  suit  on  the  replevin  bond  which 
included  a  claim  for  4(>75   and  $300  attorney's  fees.  About  the  middle 
of  September  this  suit  was  compromised  and  a  judgment  was  entered  for 
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the  plaintiff  in  the  amount  of  4^750.  This  check  was  issued  to 
Merensky  and  Chlnskey,  Chinskey  being  the  plaintiff  in  this   suit. 
The  U.  S,  Fidelity  and  Guaranty  Co,  had  no  way  of  dividing  the  check, 
Mr.  Merensky  did  not  have  to  serve  notice  of  the  assignment.  He  can 
serve  notice  of  the  assignment  the  day  before  the  trial.  The  check 
cannot  be  severed,  part  given  to  Merensky  because  they  didn't  know 
how  much  to  give  Merensky  and  I  didn't  know  at  the  time  the  check 
was  issued,  V.e  know  it  is  a  joint  fund.  Before  the  Court  can  go 
into  the  question  of  whether  or  not  the  assignments  are  valid  or 
invalid,  you  must  determine  the  validity  of  the  answer.  If  you 
determine  that  the  fund  belongs  to  the  judgment  debtor,  you  can 
determine  whether  or  not  the  assignment  is  valid.  If  there  is  a  joint 
account  there  is  nothing  left  to  do  but  discharge  the  garnishee. 

•♦Mr,  McKay:  Mr,  Merensky* s  claim  is  only  for  a  lien  up  to  a 
certain  amount,  then  a  month  or  a  week  or  so  later  Mr.  Kosbie's 
brother  came  in  and  filed  another  intervening  petition.  The  petition 
shows  that  Mr.  Merensky  has  a  lien  for  $311  and  Mr,  Kosbie's  brother 
has  an  assignment  for  the  rest.  The  only  ttiing  we  want  to  do  is  for 
the  Court  to  hear  evidence  and  decide. 

"The  Court:  I  don't  think  the  U.  3.  Fidelity  and  Guaranty 
Co.  will  ever  divide  checks  into  two  parts.  They  could  not  because 
there  would  be  liability  if  they  misdirected  the  sums,  so  that  to 
protect  themselves  there  is  one  joint  check.  Mr,  Merensky' s  claim 
may  be  §700  by  the  time  he  gets  through  with  Mr,  Chlnskey,  regardless 
of  the  lien. 

"Mr.  ^cKay:  How  can  the  Court  assume  that  Mr,  Merensky  had  any 
claim?  He  was  not  the  attorney  in  the  case  in  v/hich  the  judgment  - 

"The  Court:  I  do  not  assume  anything  except  that  they  know 
they  cannot  issue  any  other  check  except  this  kind  of  a  check, 

"Mr.  McKay:  If  I  called  the  U,  S,  Fidelity  &  Guaranty  Co, 
and  said  that  I  represented  Joe  Merensky  and  he  has  not  paid  my  fee, 
will  they  make  joint  checks?  They  are  not  going  to  take  ch^Jices. 
The  question  between  the  creditor  and  this  man  Chinskey  in  making  an 
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assigiment  of  something  that  he  didn't  own  is  something  different, 

"The  Court:  We  are  not  discussing  that.  The  first  point  1 
must  dispose  of  is  whether  or  not  this  is  a  joint  account* 

"Mr,  McKay:  You  mean  whether  the  Judgment  is  a  Joint  account. 
I  am  not  interested  in  the  check,  I  am  interested  in  wlxat  we  gar- 
nisheed,  not  how  they  attempted  to  pay. 

"Mr.  Merenskys  You  garni sheed  the  $750. 

"Mr.  McKay:  Let  us  have  the  pleadings  to  see  what  we  garnisheed, 
Vie  garnisheed  the  Judgment  against  the  U.  3.  F.  <k  0.  They  never  deliv- 
ered the  check. 

"Mr,  Merenskyj  Of  course  they  didn't  because  they  held  the  check 
up  when  the  garnishment  came  in» 

"Mr.  McKay;  It  is  the  evidence  we  want,  not  tdiat  we  tiiink.  They 
are  all  lawyers  in  it." 

Following  this  colloguy  between  court  and  counsel  the  garnishee 
offered  the  testimony  of  Henry  L.  Mclntyre,  a  young  lawyer  employed  in 
the  offices  of  the  attorneys  for  the  garnishee,  who  produced  the  check 
for  '^7^0   made  payable  to  Chinskey  and  Merensky,  his  attorney,  and 
stated  that  he  knew  nothing  of  the  exhibit  except  that  it  had  been 
taken  from  the  files  in  their  office  and  handed  to  him  at  9:30  that 
morning;  that  he  was  not  familiar  with  the  signature  and  knew  nothing 
of  the  circumstances  attending  the  transaction.  Plaintiff's  attorney 
then  moved  to  strike  the  check  as  an  exhibit,  and  that  motion  was 
denied  by  the  court.  Mr,  Merensky  thereupon  offered  in  evidence 
defendant's  exhibit  2,  which  was  a  letter  from  the  U,  5.  Fidelity  & 
Guaranty  Company's  surety  claim  department,  addressed  to  Eugene  F, 
Kealy  of  the  firm  representing  the  garnishee,  which  ^.etter  accompanied 
the  check  and  contained  the  following  concluding  paragraph:  "Attorney 
Merensky  telephoned  us  this  morning  demanding  his  money,  and  v.e  told 
him  we  would  put  our  draft  in  your  hands  at  once.  Vje  are  still  hopeful, 
however,  that  you  T,vill  be  able  to  persuade  attorney  Shaver  (attorney 
for  plaintiff),  to  make  this  payment  direct,  and  thereby  put  yourself 
in  position  to  return  our  draft  to  us  unused,"  At  the  conclusion  of 
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this  evidence  and  the   conversations  hereinbefore  set  forth,  Mr, 
Merensky  Eioved  for  the  discharge  of  the  garnishee.  The  motion  was 
allowed  and  judgment  entered  accordingly. 

It  Is  urged  as  ground  for  reversal  that  defendant's  exhibits 
1  and  2,  being  the  check  for  $75^   and  the  letter  accompanying  it, 
were  not  identified  or  proved  genuine  and  therefore  should  not  have 
been  admitted  in  evidence,  and  also  that  the  record  supports  a  finding 
that  the  funds  in  the  hands  of  the  garnishee  were  the  sole  property 
6f  the  judgment  debtor  and  therefore  subject  to  garnishment,  and  that 
the  discharge  of  the  garnishee  for  the  reason  that  there  was  prima 
facie  evidence  of  a  joint  account  v/as  improper  in  the  absence  of  a 
full  hearing  on  the  intervening  petitions, 

i'he  garnishee  takes  the  position  that  its  verified  answer  should 
be  taken  as  true  if  not  denied  or  contested;  that  the  burden  of  proof 
in  a  garnishment  proceeding  is  on  the  plaintiff  to  establish  a  gar- 
ni stiable  debt;  and  that  an  indebtedness  from  the  garnishee  to  the 
judgment  debtor  of  the  creditor  proceeding  in  garnishment,  and  others 
not  made  parties  to  the  garnishment  action,  cannot  be  reached  by  gar- 
nishment, and  it  is  argued  that  under  the  provisions  of  sec,  7  of  the 
Garnishment  act  (chap.  62,  sec.  7,  Smith-Hurd  111.  Rev.  Stats,  1937) 
and  Rule  226  of  the  Revised  Civil  Practice  Rules  of  the  municipal  court 
of  Chicago,  the  answer  of  the  garnishee  under  them  should  be  taken  by 
the  court  as  true  where  no  traverse  thereof  is  made,  and  that  the  court 
was  justified  in  rendering  judgment  for  the  garnishee.  Under  ordinary 
circumstances  these  contentions  could  be  justified  by  the  statutory 
provisions  and  the  decisions  cited  by  garnishee's  counsel,  but  a  careful 
examination  of  the  abstract  of  the  record  clearly  discloses  that  the 
parties  submitted  the  cause  to  the  court  for  trial  and  the  question 
tlierefore  arises  whether  the  judgment  was  justified  by  the  evidence 
adduced  before  the  court.  The  garnishee  in  its  answer  averred  that  It 
had  in  its  possession  a  check  for  $750,  payable  to  Ciiinskey  and 
Merensky,  jointly,  There  was  no  explanation,  however,  why  the  check 
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was  so  made.  It  is  evident  from  the  record  that  the  Judgment  of 
the  municipal  court  agoinst  Snzmann  and  the  U.  3,  Fidelity  and 
Guaranty  Company  in  favor  of  Ghinskey  was  not  a  Joint  Judgment 
and  some  explanation  should  have  been  offered  upon  the  he-  ring  as 
to  why  the  check  v;as  laade  out  In  tills  manner,  Tlie  record  is  absolutely 
silent  on  this  question.  On  the  other  hand,  both  of  the  intervening 
petitioners  claimed  an  interest  in  the  Judgment  by  reason  of  prior 
assignments  from  Chlnskey  to  them  and  not  upon  the  theory  of  a  Joint 
Judgment,  No  proof,  however,  was  offered  or  made  upon  the  hearing 
of  any  assignments  or  whether  the  assignments,  if  made,  were  executed 
prior  to  the  issuance  of  the  garnishment  v.Tit,  Plaintiff  contended 
that  the  assignments  were  made  after  the  writ  had  issued,  but  the 
record  is  silent  upon  this  question,  except  that  the  dates  given  in 
the  intervening  petitions  indicate  that  the  as  .ignments  antedated  the 
garnishment  \/rlt.  This  was  a  controverted  question  and  should  have 
been  tried  before  the  court  by  competent  evidence. 

The   garnishee  contends,  of  course,  that  since  no  traverse 
was  made  of  its  answer  and  of  the  intervening  petitions,  all  of  the 
frCts  averred  in  the  answer  and  petitions  were  taken  as  true  and  that 
no  evidence  was  necessary.  If  the  garnishee  and  the  petitioners  had 
stood  on  their  answers  v.ithout  a  trial  there  might  be  some  force  to 
this  contention,  but  they  proceeded  to  introduce  evidence,  and 
having  done  so  the  real  question  presented  to  the  court  was  whether 
the  pleadings  of  the  garnishee  and  intervening  petitioners  coiild  be 
sustained  by  evidence.  Plaintiff  did  make  an  oral  traverse  of  all 
these  pleadings  and  the  parties  having  submitted  the  cause  to 
the  court  for  hearing  plaintiff  had  a  right  to  insist  on  a  full  trial. 
As   said  by  plaintiff's  attorney  in  the  course  of  the  conversation 
between  court  and  counsel,  "the  only  thing  we  want  to  do  is  for  the 
court  to  hear  evidence  and  decide, ♦♦ 

The  difficulty  with  the  proceeding,  as  we  view  it,  is  that  the 
court  assumed  this  to  be  a  Joint  Judgment  simply  because  the  check 
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floJtdxjaievfioo  oxld  lo  otiUQO  edi  al  xemod^a  e'llldnlslq  xd  J^-t6«  8 A 

arid"  lol  a±  oh  od  driBW  ew  anlrfv-f  xino  exid"   ^Isaxmoo  bns  dxwoo  n&ewd^cf 

".obJtoeb  bos  aonshlva  xasri  od  dittoo 
arid  :i&di  el  jdi  w»1y  aw  ''.^.  ^^ir.to^fjoo'iq  orit  ridl>y  x^Xxrolillb  aril 
jloario  arid  oaijijoocf  xXqj^'i  ■■'■^'l  ^nloi  &  ad  od  shiii  bQaast^.B  J-uroo 
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was  made  payable  jointly  to  Chinskey  and  Merensky.  The  garnishee's 
answer  does  not  allege  a  joint  judgment  and  there  was  no  basis  for  so 
finding  upon  the  record.  Because  of  these  considerations,  we  have 
concluded  that  the  ends  of  justice  will  be  better  served  if  the  cause 
is  fully  tried.  The  finding  and  judgment  is  not  supported  by  the 
record  as  it  stands.  The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial, 

JTJDGMSNT  HSVliKSED  AND  CAUSE  RJiSiAI^DED. 

Sullivan,  P,  J.,  and  Scanlan,  J,,  concur » 


oQ  lol  2l£Ad  on  zxsw  9- .  .^.  ^aMsaj.^,.  e9«IIs  ioa  e^ol)  79«axxs 

oilf  xcf  bBSnoqqtn  ioa  «i  ^cwaisJbjj^  Jboa  sotball  u...      ...^^    ^^UjI  si 

^jbri'^a&i  99i'30  "-"^rfi    ^.f^   ri^.f^-ov-'f  fr  ,+!,n,  ,-;jf  1,,.    o, .        ... h.  i -r^.   ji  e^  i)io39i 

.oiiKnuKaii  a8UA0  cnu  aaa^TSH  TiiauKKiui. 
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JOHN  F,  CELM  et  al.i 

Appellants, 


CITY  OF  CHICAGO,  a  plunlcip 
corporation, 

Appfllee,   I 


/APPEAL/ fIoM  superior  COURT, 
I     /  C0«)K  COUNTY, 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


John  F,  Cella  and  various  other  plaintiffs  brought  suit  in 
the  Superior  court  against  the  City  of  Chicago,  seeking  to  recover 
interest  on  condemnation  Judgments  rendered  in  local  improvement 
proceedings.  The  causes  were  consolidated  for  trial  and  Judgments 
were  entered  in  favor  of  the  city.  This  consolidated  appeal  followed. 

From  a  stipulation  of  facts  entered  into  in  the  Cella  case 
it  appears  that  plaintiff  was  the  owner  of  certain  improved  real 
estate  in  Chicago;  that  in  June,  I925,  the  city  brought  condemnation 
proceedings  against  this  and  other  parcels  of  land  to  acquire  land 
for  public  street  purposes  in  connection  vdth  the  widening  of  .estern 
avenue.  Final  and  unconditional  Judgment  was  entered  against  the 
city  and  in  favor  of  Cella  in  the  sum  of  $65>000,  as  compensation  for 
that  portion  of  his  property  which  was  taken,  and  the  sum  of  $^7,050 
was  assessed  for  benefits  against  the  remainder  of  his  property. 
Thereafter,  on  August  2,  I930,  Cella  was  paid  by  the  city  the  net 
award  of  $37,940,  and  he  conveyed  the  condemned  premises  to  the 
city  by  deed  to  consummate  the  transaction.  No  protest  or  claim 
for  interest  was  made  by  Cella  at  the  time  of  payment,  and  nothing 
was  said  by  either  party  vdth  respect  to  the  payment  of  interest.  It 
was  further  stipulated  that  interest  at  5%  from  July  13,  1928,  to 
August  2,  1930,  upon  the  net  award  of  $37,94-0  would  amount  to  $3,898«13. 
Cella  brought  suit  against  the  city  to  recover  this  sum,  and  the 
other  plaintiffs  in  the  consolidated  cases  also  filed  suits  to  recover 


\  \      (  K^-''        - 

^AhUOO  flOIHS«nJ2  MOpUAafMAN    ( 

.YTiTOOO  XjTOO  \(  > 

(  ■  ^^uJJa^oqno© 

^ 

d"n9ia9voiqiHl  laool  ni  f)9n0f)n9i  acfnafflsbixt  noiJ^aniBc-fjnoo  no  :^asieiaL 

Biaasis^bisl  ba&  l^i'ii  •sol  bscfaJilloaiioo  Q-'iatr  esexjso  sxfT     .asnlbsoooiq 

,t)9woIIol  IseqqB  i)s^B£)JcXoe£ioo  alxlT     ,x^to  9ii3  lo  lovsl  nl  b9isia9  ^itm 

92B0  jsIIeO  Slid-  nl  oial  beisias  sSobI  lo  nolj^sluqld^a  b  ibot^ 

Icoo:  fievGiqml  aiaiisi/  'io  isiXvvo  srii^     bbw     lllJ^nliilq  cfari^  anssqqa  d^l 

nol^J-janfflsbnoo  id-^isoid  x^^o  s£li   ^^l^X   ,9Xu;/L  ill  d^urlc^    tog-^c?:rI?  ni  9i-sd"ae 

ba&l  n'LlsjpOsz  oi  ba&l  lo  sl90'i.eq  i-iijo  Mb  2ifl;t  Jaiij.   ,        _-  ilieeooiq 

ni9;ta9*i5'  lo  aalnoljJiv;  sxlJ  iIj±\t  noWosnaoo  ni  eeeoqrmq  S99i:ts  olXox/q  lol 

9xW^  ;tanxB8fi  bsisJ-xis  sbw  ;}-n3ffl3Jbj;i t  lisnolJlbnooxuj  i)fus  lBal%     .ex/nsva 

lol  nold-sensqinoo  as   ^O00^'(id<i.  lo  mus  erf  J-  nl  &1S.&J  lo  lov.sl  nl  bnij  -^ilo 

Od0^^i$  lo  joua  exicf  baa  ^no^iai  sm  rfolxlw  -^i-iaqoiq  zM  lo  nol^noq  i'sil^ 

•X^neqoiq  elrf  lo  loLnljaflrei:  ori;t  d'snlBSja  ai'lloned  lol  boaaeazB  esw 

;t9n  9dJ  xilo  adi  \6  blaq  z^v  bIX©0  ^O^^X  ^S  iztr^nk  nc   ^1ei1a•t9dT 

ed^  od-  asalaanq  benjaefjnoo  adi  b&x&vtioo  od  ba&  ^O^^^Si'^  lo  biEwa 

ah-Lo  10  ;tE9d'0'iq  oW     .noloosanB'x^  eriJ   siaamjtnoo  o:t  beeb  \d  xilo 

snlrijon  Jbna   ^ineiTi&q  lo  aailc^  arid   ij&  aXX^O  xcf  sLBfli  eaw  ieaie^al  toI 

JI   ,c^ao'i©;tnl  lo  ctneanjaq  sri^  o:t  ^ooqaoi  rWl^y  xcl-iaq  isitMs  xcf  iJJtse  asw 

oi   ^8ii^X   ^iX  Yi^*^"!'  fflonl  $^  i&  itsi^dal  iAd:t  bsd^cXinjlJa  isri^iiil  8j»r 

£X.3^8^t*  oc^  ;tm;oniu  hliso'.   0>(>^Vc^  lo  Misws  J^sn  odi  acqir  ^0£^X  ^'^  ^eirSWA 

odi  baa  ^flu-'E   8lri;t   isvoosi  o;t  x^io  eil^  i^snliiB^  ;tlj;;a  ;til8J^oicf  iiXXaO 

ovooo'i  oJ^  ECtXwe  JbeXll  oaXa  asajso  I)9*Bf»lXoanoo  9di  al  ellloniaXq  t9dio 
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Interest  in  various  amounts  on  their  condemnation  judgments  onder 

similar  circumstances. 

During  the  pendency  of  this  appeal  an  order  was  entered  in  this 
court  iiay  23,  1939,  consolidating  this  proceeding  with  cause  Nc.  40782, 
and  June  15,  1939,  a  like  order  was  entered  consolidating  it  with  cause 
No,  40783. 

The  only  issue  Involved  in  this  case  and  in  the  two  causes  con- 
solidated therewith  is  whether  the  claim  for  interest,  in  the  absence  of 
any  protest  by  the  ov;ner  at  the  time  when  the  condemnation  judgment  was 
paid,  is  extinguished  or  waived  by  the  acceptance  of  the  principal.  This 
question  has  been  the  subject  of  much  litigation  in  the  courts  during 
recent  years,  and  is  fully  discussed  in  University  of  Chicago  v.  City  of 
Chicago.  258  111.  App,  189,  (See,  also,  Turk  v.  City  of  Cliicaeo.  352 
111.  I7I5  Blaine  v.  City  of  Chicago.  366  111,  341;  geldman  v.  City  of 
Chicago.  276  111,  App.  142,  reversed  in  363  111,  247,  and  the  various 
authorities  discussed  in  these  decisions.) 

Vn'hen  the  case  at  bar  came  on  for  oral  argument  attention  was 
called  to  the  case  of  Northwestern  Yeast  C9,  v.  City  of  CirLc^go.  30I  111, 
APP«  303,  which  was  filed  by  the  first  division  of  this  court  October  3, 
1939.  Counsel  for  the  respective  parties  agreed  that  the  question  in- 
volved in  that  proceeding  was  precisely  the  same  as  in  these  consolidated 
cases,  and  on  the  suggestion  of  the  court  it  was  agreed  to  defer  the 
decision  in  these  cases  until  a  pstition  for  leave  to  appeal  filed  by 

the  city  had  been  disposed  of  by  the  Supreme  court.  That  petition  was 

the 
denied  by  the  Supreme  court  inZDecember,  I939  term,  and  there  can  no 

longer  be  any  question  as  to  the  right  of  these  plaintiffs  to  recover 

interest  on  their  respective  judgments. 

The  only  difference  between  these  consolidated  cases  and  the 

Northwestern  Yeast  Company  proc««iing  is  that  in  the  latter  case  plaintiff 

claimed  that  when  the  city  Paid  the  judgment  rendered  in  the  condemnation 

proceeding,  it  protested  because  of  nonpayment  of  interest,  whereas  the 

city  insisted  that  the  payment  was  received  without  protest.  The  court 


.eeofiBd'ajsii/o'ilo  le.ltmta 
BJtdt  al  bQif>in^  bbw  lebio  as  laBqqa  aldi  lo  xoasbaeq  sriJ  ar. 

©ex/BO  ittJLvr  iJt  SflX;tjsJbJtIoEnoo  bsie^xio  sew  ieb-xO  ^iLll  a   ,Q£^I  ,^I  soxfT*  ficB 

-fioo  asairfio  ow*  »iii  at  h£t&  seao  alxlj  nl  f)svIoYni:  »iis«l  ^Iflo  eri'.: 

lo  ©oneacfxj  sfi;t  nl  ^3aQiei£it  'lol  iolsXo  sxlcf  nsxl;f«xlw  el  xl*iwoisrl;J  f>9;tBi)lIo8 

eaw  d^nomsi)X/t  aoli &am®baoi>  ©iW  iisilw  sjald'  axfct  is  nexxwo  sxii^  X<^  d'aeJ'oiq  yfiz 

aixfT  .Lsqioniiq  sx!;^  lo  dO£U3iq9oos  ©fid-  x**  iE)£'V±ff.7  lO  bBiialjj):^iix9  sJt  ^biaq 

Siil'zXfJb  ficfijjoo  edi  nx  fio±d-jss Id- II  risurm  xo  doe^djua  ®x£J  need  asri  noi:d89x;p 

lo  yJIO  .V  o:qBOJLfiO  lo  xolaiovtaV  at  besuJOBlb  xXXul  ai  Ms  ^sn.39\;  dneosi 

S^£   tSa,&>^l£i^^5.JC^l^..tXJi3Hl  *«>el3   ,593)     .e8l   .qq-  •III  8^S    tor^aolxi? 

lo  yJID  .y  aBmblBij  ^I■^£   ,111  c^^£   .OSfaO-tilO  lo  YitO  .v  snli^Iu  jl^l  .III 

ajJoiOBV  exlcf  i)fii?  ^'^^S  .III  £^£  at  bsSe-revsi  ^2*^1  »qqk  .III  ^V2:   ,oa.30.tri0 

(.acoislosf)  9E9nd  ni  i>«eauoc;±f>  edlcMiorfd-ifa 

asw  noldnedjjti  dn'^mus'iE  Isio  lol  no  skuSO  'locf  d>^  ea*o  sfi;t  nsriW 

,111  I0£   .oa&alriO  lo  xd-JS  ^r  .oO  ^.aeei  fiiedssvTxi:^io^  lo  ©eBO  arid  ocf  Jbellao 

^£  letfodoO  diwoo  airid  lo  uoialvil)  ,Jeall  ®r;d  x«f  bslil  esw  jloiilw  ^£0£  .qqA 

-nl  aoJtdaaJUp  9sii  i&Ai  i)9onsB  asWiaq  svldosqe^i  arid  lol  leam/oO     .^£91 

>odBi3lIoenoo  oaoiW  ni  aa  ofiue  •/!*  xX^sJtosiq  e^w  8nll>9«oo'iq  djsild  nl  Lsvlov 

»ild   islob  od  i)S9iaa  esw  i^l  dixfoo  srfcf  lo  noldae^ajua  srfd  no  bofi  ^asaso 

Xd  JbsIIl  IjBSqqa  od  evdsl  lol  rioJtdldeq  a  lidnw  aSBiso  aasrid  nt  nolaloel) 

ajtw  floJLdid-eq  i&fil     .dowoo  Mteiqwo  erid  ycf  lo  i)«eoq=:li)  fl9»d  bari  x^lo  ©ri^ 

exld 
on  11X13  oieiid  Loe  ^aied  ^^X  ^-E^cfiasoGG^Kl  dii/oo  ©ffl©iqi;a  arid  yd  fialflsb 

19VO091  od  cllidalalq  easrid  lo  drigli  arid  od  as  noldasup  -^na  od  lesnol 

.adasiHsbx/t  ovldoeqaoi  ilsrld  no    'o'^-r^dnl 

«xid  i«Lb   -wuio  j.i^'o.v..A^w.-..a.L.  uaexld  nsswded  •onsielllJ!)  "^Ino  sii^ 

Ijtdnljsiq  oafio  i&iiai  arfd  at  isdi  a 2  SJ«^l«^t>0'sa[  fnaggtoO  ^83»>:  xn?^aawf{dip»l 

ioiut,6iUB8bno3  ©iid  nl  btioba&n  dnwas-tsJK   ar:;^  felT^l  Ydic  etii  nodw  ^6ii&  bsmtalo 

orid  aas-iodas  ^dafiiadxil  lo  dnsnncaqnon  lo  aax/ao^d  J[>edaedoiq  dl  ^snlbeaoonq 

drujoo  Bd'i     ,$B9ioiq  djjoridlvr  l>9Tleo9rt  «jwr  ;rjw«^«q  arid  diirld  f)»*8lanl  t*-t« 
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took  evidence  on  this  issue  of  fact  and  found  that  no  protect  was 
made.  The  parties  in  the  case  at  bar  have  stipulated  that  none  of  th» 
plaintiffs  protested  when  the  principal  amount  of  the  condemnation 
Judgment  was  paid  to  them.  In  discussing  the  question  under  consider- 
ation in  the  Northwestern  Yeast  Company  case,  the  appellate  court  said 
that  as  a  matter  of  law  the  issue  of  fact  made  was  immaterial.  They 
again  reviewed  the  various  decisions  and  others  hereinbefore  cited  and 
reached  the  conclusion  that  the  mere  failure  of  plaintiff  to  protest 
that  interest  ivas  not  included  at  the  time  the  judgment  v/as  paid  "did 
not  amount  to  a  waiver,  to  a  novation,  to  an  accord  and  satisfaction, 
or  to  a  gift,"  and  the  Judgment  for  interest  was  accordingly  affirmed. 

Because  the  various  decisions  upon  which  the  determination  of 
this  question  rests  are  of  such  recent  origin,  and  have  been  so 
frequently  cited  and  discussed  in  the  cases  hereinbefore  mentioned, 
and  others,  v/e  think  it  would  serve  no  useful  purpose  to  again  review 
them.  The  Supreme  court,  in  denying  leave  to  appeal  in  Northwestern 
Yeast  Co.  v.  City  of  Chicago^  has  in  our  opinion  conclusively  settled 
the  question,      ■- 

Under  the  stipulation  of  the  parties  in  this  consolidated 
appeal,  it  was  agreed  that  if  the  Judgments  of  the  Superior  court 
were  reswersed  that  Judgments  should  be  enterea  in  this  court  in  the 
respective  amounts  set  out  in  the  stipulations.  The  judgments  of  the 
Superior  court  are  reversed  in  consolidated  cause  No»  406l9,  and  Judg- 
ments entered  here  against  the  City  of  Chicago  and  in  favor  of  the 
following  plaintiffs  for  the  amounts  set  opposite  their  respective 
names:  John  F,  Cella  -  $3>898»13  and  costs;  Central  Masonic  Temple  - 
$9*4-15.44  and  costs;  George  A,  Chapman  -  $7,925,36  and  costs;  Sarah 
Provus  -  $14,955,51  and  costs;  Cameron  Can  Company  -  $13>7<^9»59  a^d 
costs;  Carroll  D,  Keeler  -  $6,263,74  and  costs;  Bertha  S,  Ullman, 
Simon  Schiff  «rifi  Murray  Uolbach,  as  executors  of  the  estate  of  Jacob 
a,   Nusbaum,  deceased,  -  $33il75»l8  ai^  costs, 

JUDGMENTS  REVERSED  AND  JUDGMENTS  HERE  FOR  P'JIINTIFFS 
AND  AGAINST  THil  CITY  OF  CHICAGO,  AS  SPECIFIED, 

Sullivan,  P,  J,,  and  Scanlan,  J,,  concur. 


;t^  ij^oiq  oa  isxii  imuol  bOA  ios.1  lo  suas^  zldJ  no  soneblvc  aooi 

«iii    lo  oxion  iad^  bQit alssqii z  evsri  lacf  J^b  qzbo  9di  al  esliiaq  atVil     •dbam 

noi:  .jTx.  ..'ibnoo  sd^  lo  imiom&  Laqlcuxliq  ftitf  fl«dw  be^ad^oiq  ulllialalq 

aoo  labnu  aoDzsup  tU  gniaeJJoaJtJ^  al     ,m.9A:f  o)  btaq  ?..•<:  inesa:^bul, 

*.!  »i  oii/oo  ©i^allsqqs  aitt  ^»8£9  YfLsaflioD  J'aasY  at  9di  al  aotia 

XQiJT     .iBli^-deffiDiJ:  8JSW  aJbem  ^osl  lo  ©Leel  &iii  to«l   lO   lev  rf* 

boB  bsilo  erEOlddxixaied  &neii;to  Ms  zaolzto9b  euoiosT  sil^  tsM^iivtri  aii;^B 

y^Qioiq  oi     lltiaialq  lo  six/Xlfil  &i9a  &di  tssii  aoltuloaoo  Bttt  b9d9B9i 

btb"  bt&q  SBvr  iaeac^bul  wW  aclJ  sif^  c^J3  dsJbjJloni:  Soa  not  ^&9i9.inl  i&di 

^nol;^oalEld^jB8  baa  b'ioi>o&  a&  ot  ^ttoli&von  s  o;t   ^isvJtsw    i  o.+  onuoiaa  ioa 

.ijeinnllls  xIsflUbitoooA.  ejnr  i'asaed'iil  nol  ^^asiasijjJt  atfet  fine  "t^ltxg  b  o:.^  mo 

lo  aol:fBalmi9^9b  9£iS  doldw  xxoqi;  enolsloeb  auolisv  9iii  dairBOoP. 

OS  n^dcf  9Vj3d  bOB  ^at-i^lio  iaQoai  douz  lo  ^ib  8;^88'i  nolci^sex/p  elil^ 

^ienoJtcfaeai  9iol9ctni©n®rf  assBO  erid^  nX  l)«aaj;foell>  baa  beilo  xltaBup9i'i 

r^tv9i  JxlBStf  o^  oeoqrwq  XxA&axr  on  svnea  bluom  it  ilaldi  9w  ^aidxlc^o  bos 

IJioVI  a±  iBsqqa  oJ^  ©ybsI  siitYn®f>  fll  ^i^ujos)  amsnqi;^;  stU     .merW 

i)9lit;j9s  xXsvlax/Ionoo  nolxiJtqo  'xxro  n±  aari  ^p^jaolfiO  lo  xifO  .T  «oO  ^aasY 

«nolJ'aejLip  9di 

iloaxxoo  ald^  nl  ael^iBq  edi  lo  ixol;)'BXxniic^e  oitt  7ox.r 

iiuoo  aoliequS  oxld'  lo  edrtsar^Jbjjt  s^i  IX  i^BXtt  I»99^3j3  sbw  it  ^XijeqqB 

9tii  nX  ^tic/oo  eXxtJ  iiX  Jioie^tns  ecf  l^Xuoria  a;^ixeia3i)i;t  ^^^  beaaeiwa  aiew 

iid^  lo  8in3mat>jLi[;  siiT     .8aoX;tBXiAiX;te  siU^  al  ivo  t9B  ziaaomB  erlisaqzoi 

-abJJt  ^n-»3   ^^Xci(Wk  »oH  Baxrao  b9iabllOBnoo  al  i>88i9V9i  ©is  ;tii;oo  lolTeqjjS 

sdJ^  lo  lovjsl  ixX  baa  osaoXxfO  lo  xSi^  edi  ^enXasa  9i9d  bsieiaa  tiaea 

ovljoeqesi  il9xii  d^Xaoqqo  ^ea  a;taJ:;omB  adi  lol  allX^tiHaXq  snXwoXXol 

-     I  ,   :..   oXnoeai;  iatinoO  ^ad^aoo  baa  £X.8^^£$  -  mXXsO  ."^  nrioL     :a9iuan 

jiaifia   (8;taoo  Jboa  d£»^S^^«\$  -  ixaAiqBXiO  »A  s^rzoeD     ^ac^aoo  baa  -f^v^X-^^^^ 

^5«iA  ^^•^o^Ktl^  -  xnsqraoO  naO  noiomaO   ;a*aoo  fi«a  X^,^^?^*X$  -  sssvotfi 

^mmlll   ,.-  j.u(j •.;.:::    jacTiioo  bas,  -^V^t^^S^d*  -  leXoeX  ,a  XXoTXaO   |ai&oo 

cfooaL  lo  9&ni&9  Bdi  lo  8ioJi;o9X9  aa  ^n  jairui'a  ban  llidoS  aumtti 

,eizoo  baa  8X#^VXt££r  -  ^b9aa&9^b  ^lUJBCfejjH  ,H 

♦oai-iiioais  Ok  ^ooaoihd  to  ytid  sht  TaxiA;^*  anu 
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IN  THE  MATTER  pF   THE  ESTATE  01 
HATTIE  C.  VilLSpU,   deceased. 


MARY  P.  KISEH,  Claimaftt^---^''«^»«*«^^    I    A*^EAL  FROM  CIRCUIT 
below,     7  y^-      /  f^^-^'"  X. 

/    C^-'AP^Pellee,        )      COURT,  COOJCeoUI^rTY, 


FRAMK  0,  SMITH,  executor  of  the      )  c^  f\  a    T     \        p^  r%'^ 
estate  of  liATTIE  C.  I/ILSON,  deceased,  )   J)  U  ti  X  •  A*  5  O 

Appellant.       ) 

MR.  JUSTICE  FRIEND  DDLIVEI^D  THE  OPINION  OF  THE  COURT, 

Frank  G,  Smith,  as  the  executor  of  the  estate  of  Battle 
C,  Wilson,  deceased,  appeals  from  judgment  of  the  Circuit  coiirt 
allowing  the  claim  of  Mary  P»  Kiser  against  the  estate  for  the 
sum  of  $1,168. 

The  deceased,  Hattie  C.  lllson,  was  the  widow  of  one  Dr, 
John  T.  Ulson,  who  during  his  lifetime  operated  a  hospital  in 
Chicago,  where  the  claimant,  "£tary  P,  Kiser,  had  received  training 
as  a  nurse.  In  1935  an  operation  was  performed  on  deceased  at 
the  Henrotin  hospital  and  she  returned  to  her  home  on  Mareh  16  of 
that  year.  Dr.  Austin  W.  Gray,  who  had  been  an  associate  of  Or, 
V.'llson,  was  the  personal  physician  and  confidant  of  deceased, 
and  in  complia  ce  with  her  request  he  arranged  for  claimant,  at 
that  time  a  registered  nurse  and  located  at  Lawrence,  Kansas,  to 
come  to  Chicago  for  the  purpose  of  nursing  deceased.  Miss  Kiser 
arrived  in  Chicago  March  30,  1936,  and  according  to  Dr.  Gray's 
testimony  she  was  to  perform  twenty-four  hour  a  day  service  in 
attending  deceased  during  her  last  illness  and  to  receive  therefor 
$10  a  day.  Miss  Kiser  attended  deceased  \intil  her  death  September 
4,  1936,  and  remained  at  the  home  for  ten  days  thereafter.  The 
court  awarded  her  compensation  at  the  rate  of  $8  a  day,  aggregating 
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$1,168. 

The  sole  contention  made  is  that  the  finding  and  Judgment  of 
the  court  are  not  supported  by  the  evidence.  It  is  first  urged  that 
the  contract  of  employment  was  not  clearly  established.  As  to  this 
pliase  of  the  case  Dr.  Gray  testified  that  upon  the  specific  request 
of  deceased  he  caused  a  telephone  call  to  be  made  to  Miss  Kiser  at 
Lawrence,  Kansas,  and  that  she  arrived  in  Chicago  the  following 
morning  pursuant  to  his  request;  that  deceased  told  Dr.  Gray  that 
she  v/ould  pay  the  plaintiff  $10  a  day  for  her  services;  that  upon 
her  arrival  in  Cliicago  she  went  to  the  home  of  deceased,  assumed 
her  duties  there  as  nurse,  and  remained  on  the  case  until  ten  days 
after  the  death  of  deceased,  except  that  in  July  she  put  in  only 
twelve  days  and  daring  part  of  the  period  from  Itarch  to  oeptember 
of  1936  she  was  relieved  at  short  intervals  by  other  nurses,  Liattie 
B,  Henry,  another  witness,  testified  that  she  was  a  nurse  and  visited 
deceased  about  once  a  month;  that  she  knew  plaintiff  was  the  nurse  in 
charge  from  the  time  of  her  arrival  in  Chicago,  March  30,  I936,  until 
after  the  death  of  deceased,  iijiother  witness,  Daisy  '..oodv^ard,  testi- 
fied that  she  was  a  tenant  and  friend  of  deceased  and  saw  her  every 
day,  and  that  deceased  had  told  her  she  was  going  to  pay  Miss  Kiser 
$10  a  day.  There  is  substantially  no  contradiction  of  this  evidence 
and  the  fact  that  Miss  Kiser  evidently  came  here  at  the  request  of 
deceased  and  attended  her  from  the  time  of  her  arrival  in  Chicago 
until  her  death  seems  to  justify  the  finding  that  there  was  an 
agreement  for  the  employment. 

It  is  next  urged  that  there  is  no_ evidence  that  plaintiff 
performed  the  contract.  It  is  here  argued  that  the  evidence  of 
kattie  B,  Kenry,  who  visited  deceased  once  a  month,  does  not  sub- 
stantiate the  contention  that  the  contract  was  fully  performed. 
However,  Daisy  Woodward,  who  was  a  tenant  in  the  building  where 
deceased  lived,  stated  that  she  saw  her  every  day  and  that  Miss 
Kiser  was  in  attendance.  Defendant  places  emphasis  on  the  testimony 
of  Miss  'voodward,  that  "I  could  not  say  that  i..iss  Kiser  put  in  24 
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hours  a  day,"  wiiich  contention  in  our  opinion  is  rather  facetious. 
Obviously,  on  one  could  testify  to  such  a  fact  except  the  claimant 
herself,  but  it  is  clear  from  the  evidence  that  Miss  Kiser  was  on 
the  case  constantly  with  the  exception  of  a  period  in  July  and  during 
parts  of  the  time  when  she  Viras  relieved  by  otxier  nurses.  Obviously, 
Miss  Kiser,  who  was  on  twenty-four  hour  a  day  service  for  aljmost  fiv« 
months,  needed  some  relief  and  rest,  and  the  fact  that  other  nurseg 
came  in  from  time  to  time  to  relieve  her  for  short  periods  does  not 
jtiegative  her  claim  that  she  rendered  the  services  claimed.  There  is 
evidence  in  the  record  tliat  $8  a  day  would  have  been  reasonable  com- 
pensation for  half  time  service,  and  the  record  discloses  that  she 
rendered  such  service. 

The  remaining  contention  is  that  there  is  no  evidence  that 
deceased  breached  the  alleged  contract.  It  is  suggested  that  Miss 
Kiser  might  have  been  paid  from  time  to  time,  and  counsel  for 
defendant  say  that  it  is  incomprehensible  that  a  person  in  good 
financial  circumstances,  as  deceased  undoubtedly  was,  would  have 
allowed  four  and  one-half  months  to  elapse  without  paying  the  nurse 
on  duty  for  her  services.  The  evidence,  however,  is  all  to  the 
effect  that  these  services  Y/ere  not  paid  for  by  deceased  auring  her 
lifetime,  Defendent  asserts  that  the  testimony  of  Dr,  Gray  is  not  to 
be  believed,  because  he  was  clearly  Impeached  on  other  material  evi- 
dence, but  from  the  ?diole  record  we  are  satisfied  ttiat  the  claim  was 
properly  allowed.  There  is  no  doubt  that  Miss  Kiser  came  here 
specially  from  Lawrence,  Kansas,  to  attend  deceased  as  nurse,  that 
she  did  attend  her  substantially  the  entire  period  from  Larch  to 
September,  1936,  and  the  court  was  justified  in  finaing  that  she  had 
not  been  paid  for  her  services.  Under  the  circumstances,  >-e  are  of 
opinion  that  the  judgment  of  the  Gircixit  court  should  be  affirmed. 
It  is  so  ordered, 

JUDGiiSNT  AFFIBMED. 
oullivan,  P,  J,,  and  Scanlan,  J.,  concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

During  the  pendency  of  this  appeal  this  cause  was  con- 
solidated with  Ko«  4-0619.  It  involves  the  sole  question  ivhether 
plaintiffs  are  entitled  to  the  payment  of  interest  on  condemnation 
judgments  in  their  favor.  The  only  distinction  between  this  cause 
and  cause  No,  406l9  is  that  in  the  latter  it  was  stipulated  that  no 
protest  was  made,  whereas  in  this  proceeding  the  complaint  alleged 
that  the  "demands  and  request  for  the  payment  of  same  [interest] 
would  not  avail  the  plaintiffs,  in  that  the  defendant  has  at  all 
times,  and  still  does,  maintain  that  it  was,  and  is,  not  legally 
liable  to  pay  said  n?Dneys  to  the  plaintiffs  herein," 

The  conclusions  reached  in  cause  No.  406l9>  ^^^  "the 
reasons  therefor,  are  likewise  applicable  to  this  proceeding,  the 
precise  question  being  presented  for  determination.  Therefore, 
for  the  reasons  given  in  case  No.  406l9,  the  judgments  of  the 
circuit  court  in  this  case  should  be  affirmed.  It  is  so  ordered, 

JUDCa£ENTS  AFFIRMED, 


Sullivan,  P,  J,,  and  ocanlan,  J,,  concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

During  the  pendency  of  this  cause  on  appeal  it  was  consolidated 
in  this  coiirt  vdth  ease  IIo.  406l9,  'i'his  proceeding  likewise  presents 
the  sole  question  whether  plaintiffs  are  entitled  to  recover  interest 
on  condemnation  Judgments  against  the  city,  where  the  principal  amount 
was  paid  and  accepted  by  plaintiffs  ?vithout  protest. 

The  conclusions  reached  in  cause  No.  4-0619  and  the  reasons 
in  support  thereof  are  precisely  applicable  to  this  proceeding. 
Judgments  were  entered  in  the  circuit  court  in  favor  of  plaintiffs,  and 
for  the  reasons  given  in  cause  No»  406l9  the  judgments  should  be 
affirmed.  It  is  so  ordered, 

JUDGMENTS  AFFIRMED,. 
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ICR.  JUSTICE  FRIEND  DELIVERED  THE  OPIMIOK  OF  THE  COURT. 


Gus  Lamesch  brought  suit  against  Sam  ^cliiniclt  to  recover 
for  personal  injuries  and  property  damage  sustained  in  an  accident 
which  occurred  on  Worth  avenue  near  the  Village  of  Melrose  Park, 
Cook  county,  Illinois,  February  5>  1937«  Sam  Schmidt  filed  a 
counterclaim  in  that  action  and  v/hile  the  cause  was  pending, 
Katherine  3cbmidt,,  wife  of  Sam  ijchmidt,  brought  suit  against  Lcuaesch 
to  recover  daiiages  for  injuries  sustained  by  her  in  the  same  accident. 
Thereafter,  on  motion  of  Katherine  Schmidt  her  case  was  consolidated 
with  that  of  Gus  Lamesch  v,  Sam  Schmidt,  and  the  two  actions  were  tried 
as  one  before  the  court  without  a  Jury,  resulting  in  the  following 
findings  and  Judgments:  In  Lamesch  v.  Schmidt,  the  court  found  against 
plaintiff  Lamesch  and  entered  Judgment  against  him  for  costs.  On  the 
counterclaim  of  the  defendant,  Sam  Schmidt,  the  court  found  for  the 
plaintifr,  Lsmasch,  and  in  the  case  of  Katherine  Schmidt  v,  Lujnesch, 
the  court  found  the  issues  for  Katherine  Schiaidt,  assessed  her  damages 
in  the  sum  of  $2,750  and  entered  Judgment  accordingly.  Lamesch 
prosecutes  this  appeal  from  the  finding  and  Judgment  for  costs  entered 
against  him  in  his  action  against  Sam  Schmidt,  and  from  the  judgment 
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for  $2,750  and  costs  entered  against  him  In  the  suit  brought  by 
Katharine  Schmidt, 

The  accident  occurred  at  8j30  In  the  evening  on  a  foggy, 
misty  night.  At  the  site  of  the  accident  North  avenue  runs  In  an 
easterly  and  westerly  direction  along  the  north  boundary  line  of  the 
Village  of  Melrose  Park,  there  being  no  intersecting  streets  in  the 
immediate  vicinity.  The  highway  is  constructed  of  concrete,  h^s  four 
ten  foot  traffic  lanes,  two  for  east  bound  and  two  for  west  bound 
traffic,  with  a  dirt  parkway  separating  them.  To  the  north  of  the 
west  bound  traffic  lane  there  is  a  dirt  shoulder,  varying  in  width 
from  three  to  seven  feet,  and  a  ditch  running  parallel  with  the  highway 
Immediately  to  the  north, 

Lamesch  was  engaged  in  the  garage  and  towing  business  in  the 
Village  of  Maywood,  and  on  the  night  of  February  5,  1937^  he  received 
a  call  to  go  to  Forth  avenue  Just  west  of  River  road  to  tow  or  pull  a 
car  out  of  the  ditch.  Upon  his  arrival  he  found  an  automobile  in  the 
mud,  to  the  north  of  the  highway.  He  hooked  a  35  foot  chain  to  this 
automobile  and  pulled  it  in  a  westerly  direction  onto  the  pavement, 
after  vbich   the  car  proceeded  on  its  way.  This  operation  consumed  only 
a  few  minutes.  Lsmeschts  tow  truck  then  started  in  a  westerly  direction 
on  North  avenue  to  return  to  the  garage,  but  after  going  a  few  feet  the 
chain,  v.Mch  was  hooked  to  the  hoist,  became  unfastened  and  dragged 
along  the  pavement.  Leiaesch  thereupon  pulled  his  truck  onto  the  shoulder 
north  of  the  road,  leaving  two  or  three  feet  of  the  left  side  of  the  truck 
on  the  pavement.  The  shoulder  of  the  road  was  wet  and  soft,  and  he  testi- 
fied that  he  parked  as  far  to  the  right  as  he  safely  could.  Lamesch  then 
stepped  to  the  left  running  board,  while  his  helper  went  to  the  rear  of 
the  truck.  They  had  Just  completed  hooking  up  and  tightening  the  hoist 
when  a  Ford  automobile,  driven  by  Sam  Schmidt,  with  his  wife  sitting 
beside  him  in  the  front  seat,  struck  the  truck  from  the  rear,  smashing 
the  right  front  fender,  right  hand  lamp,  and  injuring  the  radiator  and 
grlUe  of  the  Ford  car.  Lamesch  was  thrown  from  the  running  board  of  his 
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truck  and  Injured,  as  was  Mrs.  Schmidt,  who  sat  beside  her  husband 
in  the  front  seat  of  the  Ford  car, 

Lamesch's  two  truck,  weighing  about  3>000  pounds,  had  a  hoist 
constructed  on  the  back  extending  from  the  rear  end,  which  was  operated 
by  means  of  a  pulley,  ihere  was  a  spotlight  about  six  or  seven  inche« 
in  diameter  on  top  of  the  hoist,  and  three  electric  red  lights,  in 
addition  to  the  regular  red  tail  light  on  the  rear  frame  of  the  truck. 
The  front  of  Lamesch's  truck  had  the  usual  headlights,  with  three  green 
lights  on  the  top  of  the  frame.  All  these  lights,  both  front  and  rear, 
were  burning  at  the  time  of  the  accident, 

Lamesch's  helper  on  the  truck  was  a  high  school  student,  named 
Gordon  Hanson,  who  testified  that  after  pulling  the  Chevrolet  car  out 
of  the  ditoh  on  the  north  side  of  the  road  the  tow  chain  became  loose 
and  they  stopped  to  hoist  it  up|  that  in  so  doing  they  pulled  out  onto 
the  shoulder;  that  all  the  lights  were  burning;  that  after  they  had 
fastened  the  chain  they  were  about  to  start  when  he  saw  the  headlights 
of  the  Schmidt  car  coming,  at  a  rate  of  speed  which  he  estimated  at  45 
miles  an  hour,  and  that  he  jumped  into  the  ditch  to  avoid  being  injured. 
He  also  said  that  after  the  accident  all  the  lights  except  the  spotlight 
upon  the  top  of  the  hoist  were  still  burning  on  the  tow  truck,  the  spot- 
light having  been  broken  in  the  collision.  He  said  that  the  shoiaders 
of  the  road  were  muddy,  so  that  it  would  not  have  been  safe  to  park 
entirely  on  the  shoulder,  and  that  after  the  accident  he  heard  Katharine 
Schaidt  say  to  her  husband  that  he  was  going  too  fast* 

Three  high  school  students.  Jack  Mack,  ixobert  Storey  and  Robert 
Pyne,  testifying  on  behalf  of  Lamesch,  stated  that  they  were  riding  in 
a  westerly  direction  on  North  avenue,  that  it  was  quite  foggy  and  misty, 
that  just  prior  to  the  accident  a  Ford  car  passed  them;  that  they  were 
driving  about  35  miles  an  hour  and  estimated  the  speed  of  the  ochmidt 
car  at  about  45  miles  an  hour;  that  shortly  ^hereafter  they  heard  a 
bang  and  when  they  came  to  the  scene  of  the  accident  they  observed  that 
Schmidt's  car  had  run  into  the  tow  truck.  John  Mack  testified  that  he 
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heard  Katherine  Jchmidt  say  to  her  husband,  "Daddy  J  Daddy  'J  Why  were 
you  driving  so  fast?"  Robert  Litorey  stated  that  as  they  approached 
the  scene  of  the  accident  he  heard  Lamesch  say  to  defendant^  Sam 
Schmidt,  "What  is  the  matter  with  you?  DidnH  you  see  my  lights? 
You  were  going  too  fast,"  and  that  he  heard  Katherine  Schmidt  say  to 
her  husband,  '*Daddyl  You  were  going  too  fast,"  Robert  Pyne's  testi- 
mony was  substantially  to  the  same  effect*  Schmidt  and  his  "wife   denied 
that  any  such  conversations  took  place, 

James  Bronge,  offered  as  a  witness  by  Lamesch,  testified  that 
he  was  a  police  officer  in  Melrose  Park  and  came  to  the  scene  of  the 
accident  with  another  officer,  named  Leonardj  that  he  saw  the  tow  truck 
standing,  with  two  wheels  on  the  concrete  and  two  wheels  off,  away  over 
to  the  north  side  of  the  highway,  with  the  Sclimidt  car  two  or  two  and 
one-half  feet  behind  the  truck;  that  the  truck  had  three  red  lights  on 
the  bumper,  a  tail  light  and  a  light  on  the  hoist  ivhich  had  been  broken; 
that  there  was  a  car  with  tliree  or  four  boys  over  in  the  parkway,  which 
was  evidently  the  car  occupied  by  Mack,  Storey  and  Pyne;  that  there 
was  a  seven  foot  shoulder,  with  a  lot  of  asid,  and  although  it  was  foggy 
you  could  see  forty  or  fifty  feet  away,  and.  that  as  they  approached  the 
scene  of  the  accident,  they  could  see  the  red  lights  on  the  truck  forty 
or  fifty  feet  before  they  arrived  at  the  scene  of  the  accident.  Bronge 
also  stated  that  when  he  saw  Schmidt  at  the  police  station  he  noticed 
he  had  been  drinking  and  that  there  was  an  odor  of  whiskey  or  alcohol 
in  the  front  seat  of  his  car. 

Officer  Leonard,  who  accompanied  Bronge,  stated  that  when  they 
arrived  he  found  the  tow  truck  on  the  north  side  of  the  highway,  with 
the  two  left  wheels  on  the  concrete  and  the  other  wheels  off  the  pave- 
ment; that  the  truck  had  nine  lights,  four  red  lights  on  the  back  and 
three  green  lights  in  addition  to  the  two  headlights  in  front.  He  also 
stated  that  a  broken  whiskey  bottle  was  found  in  :chmidt»s  car, 

Katherine  Schmidt  testified  that  she  was  riding  in  the  front 
seat  of  the  Ford  car  with  her  husband,  and  that  the  automobile  belonged 
to  them  and  was  used  as  a  family  car,  for  family  purposes.  On  the 
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evening  of  the  accident  she  and  her  husband  had  gone  to  Chicago  to 
engage  a  paperhanger,  and  on  their  way  back  they  purchased  some 

groceries;  that  although  it  wis  a  foggy  and  misty  ever)lng,  she  could 
see  objects  from  30  to  40  feet  ahead,  but  that  she  at  no  time  saw  the 
truck  until  the  impact.  She  testified  that  they  had  been  vPavelllng 
at  the  rate  of  15  or  20  miles  an  hourj  that  just  before  the  accident 
she  saw  a  big  light  ahead  of  her  wiiich  seemed  far  away,  and  that  wheai 
they  struck  the  truck  she  observed  the  tail  light,  Mrs*  c,chmidt  had 
been  looking  through  the  windshield  for  the  purpose  of  calling  her 
husband's  attention  to  any  objects  that  might  appear  ahead  of  them  in 
the  highway  but  she  at  no  time  called  her  husband's  attention  to  the 
light  which  she  said  that  she  observed, 

Sam  Schmidt's  testimony  was  substantially  to  the  same  effect. 
He  stated,  however,  that  he  first  noticed  the  truck  when  he  saw  a  light 
ahead  of  iiim,  fifty  or  sixty  feet  away,  and  that  the  truck  was  then 
standing  still  in  the  outer  lane  of  the  highway.  He  was  familiar  with 
the  road  and  knew  that  there  were  two  lanes  for  west  bound  traffic. 
There  was  no  obstruction  between  the  truck  and  the  portion  of  the  high?- 
way  to  the  south  thereof,  and  the  inner  lane  of  the  highway  was  clear 
and  open.  On  cross-examination  Mr,  ochmidt  testified  that  at  the  rate 
of  speed  he  was  going  just  prior  to  the  collision,  he  could  have  stopped 
iiis  car  within  ten  or  twelve  feet.  He  made  no  attempt  to  turn  into  the 
inner  lane  until  Immediately  before  the  impact,  and  he  saw  the  tail  light 
on   the  truck,  wiiich  was  still  burning  after  the  accident. 

Under  these  circumstances,  it  is  urged  that  the  finaings  and  Judg- 
ments of  the  trial  court  are  against  the  manifest  weight  of  the  evidence; 
that  Catherine  Schmidt  was  guilty  of  contributory  negligence,  because, 
although  she  was  watcJrilng  through  the  windshield  for  possible  obstruc- 
tions on  the  highway  and  saw  the  spotlight  on  Lamesch's  truck,  she 
failed  to  call  her  husband's  attention  thereto;  thtt  bamesch  was  not 
guilty  of  negligence,  notwithstanding  the  provisions  of  section  l85> 
chap.  95-1/2  of  the  jkotor  Vehicle  law  (Illinois  Rev,  stats,  1937)* 
because  the  proximate  cause  of  the  accident  was  the  negligence  of  the 
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Scbraldts  in  falling  to  observe  the  lights  on  the  back  of  Lamesch's 
truck,  and  also  because  of  the  speed  at  which  they  were  driving. 
Since  the  cause  will  in  all  likelihood  be  retried,  we  refrain  from 
commenting  too  extensively  on  the  evidence  adduced  upon  the  hearing. 
The  fact  remains,  however,  that  according  to  the  undisputed  evidence 
Lamesch*s  truck  was  well  lighted,  substantially  all  the  witnesses  agree 
that  he  was  parked  well  to  the  right  of  the  highway,  leaving  some  sixteen 
or  seventeen  feet  to  the  south  of  his  truck  for  passing,  that  the  inner 
lane  of  the  west  highway  was  clear,  so  that  Dchmidt  could  have  passed 
the  truck  to  the  left  without  any  difficulty,  if  he  had  seen  Itj  and 
there  is  also  the  testimony  of  several  disinterested  witnesses  that 
Schnldt  was  driving  at  the  rate  of  40  to  4-5  miles  an  hour  on  an  evening 
when,  according  to  his  own  testimony,  he  could  not  see  objects  ahead  of 
htm  for  a  distance  greater  than  fifty  to  sixty  feet.  As  to  Katherine 
Schmidt,  the  evidence  discloses  that  she  had  assumed  the  responsibility 
of  looking  through  the  windshield  to  discern  aiyr  possible  objects  ahead, 
and  that  she  did  see  the  white  spotlight  on  Lamesch's  truck;  neverthe- 
less, she  failed  to  call  her  husband's  attention  thereto.  Under  this 
state  of  the  record,  we  have  reached  the  conclusion  that  the  findings 
of  the  court  are  manifestly  against  the  'xveight  of  the  evidence,  and 
therefore  the  judgments  in  the  case  of  Lamesch  v,  Schmidt,  agelnst 
Lamesch  for  costs  and  against  3chmldt  on  his  counterclaim,  as  well 
as  the  judgment  in  favor  of  Katherine  Sclimidt  for  $2,750  against 
Lamesch,  are  all  reversed  and  the  causes  remanded  to  the  Circuit  court 
for  a  new  trial. 

It  is  further  urged  on  behalf  of  Lamesch  that  the  trial  court 
erred  in  consolidating  the  causes.  However,  since  all  of  the  clalias 
grew  out  of  the  same  accident,  we  think  the  court  was  justified  under 
sec.  51,  par.  175  of  the  Civil  Practice  act  (111.  aev.  Stats.,  1937* 
chap.  110)  and  under  the  circumstances  of  these  cases,  in  entering  the 
order  of  consolidation.  None  of  the  parties  could  be  prejudiced  by 
such  a  proceeding.  The  claims  were  so  closely  connected  and  related  to 
the  same  subject  matter  that  they  ought  to  be  consolidated  and  tried 
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JUDQ1£ENT  IN  PAVOR  OF  SCHMIDT  IN  THE  CASE  OP 
LAMESCH  V.  SCHMIDT  REVERSED  AND  THi'J  CAUSE 
REMANDED  FOR  A  NE7/  TRIAL* 

JUDGMENT  IN  FAVOR  OP  LAKRSCH  IN  THE  COUNTERCLAIM 
OP  SCHMIDT  V.  LAMESCH  REVERSED  AND  THE  CAUSE 
RiiMA^^3I^  FOR  L   NE"i.  TRIAL. 

jaDGi:EKT  IN  PAVOR  OP  KATHTHRINE  SCiatlDT  IN  THE  CASE 
OF  KATHERINE  SCHMIDT  V.   LAMESCH  REViiSlSED  AND  THE 
CAUi:i2  REMilllDSD  FOR  A  NEIV  TRIAL. 


Sullivan^  P.  J«^  and  Scanlan^  J.,  cozicur* 
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JOffi^  H.   GATELY, 

Appellee, 

LOUISE  lilLKE,  /        /   U     /        -— "*r*     Zr^    X     /I        p^  r^^^ 

Appeiiai/t.  ■  v^  KyBO^lA.  58 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPIKIOK  OF  THE  COURT, 

John  H,  Gately,  an  attorney  at  the  Chicago  bar,  brought  suit 
against  Louise  Wilke,  who  w^s  the  principal  beneficiary  of  her  mother's 
estate,  to  recover  the  sum  of  $1,000,  a  balance  alleged  to  be  due  under 
an  oral  contract  for  legal  services  rendered  on  behalf  of  defendant. 
The  cause  was  tried  by  tlie  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  $500,  from  idiich  defendant  appeals. 

From  the  essential  facts  it  appears  that  Louise  V/ilke  was  execu- 
trix and  principal  beneficiary  of  the  estate  of  Mary  ilke,  deceased, 
Collins,  Holloway  &   Kelly,  who  v^rere  the  attorneys  for  the  estate  in 
the  Probate  court,  had  filed  in  the  County  court  a  schedule  of  the 
ast^ets  of  the  estate  in  connection  with  the  determination  of  the  in- 
heritance tax.  Included  among  the  assets  was  a  parcel  of  land  on 
Monroe  street  in  Chicago  improved  with  an  old  building  upon  which 
the  appraisers  had  placed  a  tentative  valuation  of  approximately 
$100,000,  and  defendant  was  apprehensive  lest  the  appraisal  on  this 
property  might  be  increased  in  excess  of  what  she  thought  it  was 
really  worth.  She  was  also  concerned  because  her  attorneys  had 
advised  her  that  the  inheritance  tax  on  the  estate  would  amount  to 
some  $12,000  or  $13,000,  by  reason  of  a  certain  provision  in  her 
mother's  will,  Xihen   she  first  met  plaintiff  in  April,  1938,  she  told 
him  of  the  problems  confronting  her,  and  asked  him  if  he  could  do 
anytliing  about  handling  these  inheritance  tax  matters,  ilaintiff 
told  her  the.t  he  could  not  answer  tliat  question  without  first  exami- 
ning the  provisions  of  the  will  and  inspecting  the  property,  and  that 


r. 


-L^i-j    .H  iillOu 


c^  .;  d'olWd 

.XmJOO  SET  10  WOIill^O  SilT  GaHSVLISa  an  /C  .fill 

B^isrWoa  lari  lo  YiBjtolloaecf  iBqlonliq  arW  exjw  on.?   ^^ll.i  aalx/oJ  ^aiiLBSs 

d  ocJ  be^ellB  ©oxtslsd  s  ^000^1$  lo  laxe  sil^t  isvooert  o;t    49^B;te» 

.jxij6ij£i&l9i)  lo  llsflstf  no  bsislias'x  aaolviss  XsasX  ^ol  ^tosid^noo  JJsio  aa 

iolhiev  B  ril  snlcflJi/aoi  ^xial  &  dob  d-iiioo  exl;^  x<i  bsXii  bsw  seuao  oril 

,«XBeqqa  dTLsMslsl)  ilolxfw  aioil  ,00^$  io1  inotsq^bul  baa 

.fiSBseosb   ^ssiliV  YiisJi  lo  e;Jft^a9  orfd"  lo  x^ifiiollsnacf  Isqlaniiq  baa  xtii 

at  eisJee  sxW  nol  a\efl1oc^;^B  sd'^  ©lew  oiiw   ^\IXs;i  i&  x«woXXoH  ^anxXXoO 

«£fcf  lo  sXJt/fcsfloa  a  iiuoo  Y^nx/oO  ©il;^  ni  bsXIl  Laii  ^Sil-oo  ^^scfoi^  eri^ 

-nl  9il:t  lo  noXc^anJtiira9:teI)  ©jrfj'  if:J"J:w  aotSosaaoo  al  9iaiso  edi  lo  ^i9^aa 

no  jdxxbX  lo  X^oifiq  b  8£W  a^teaea  sxiJ^  Saoxojs  bebuloal     ,XBi  eoa:sitied 

siohin  noqxf  jnlbll/jcf  Mo  na  xf^Xw  bbvoaqml  oaiiOldO  ai.  iesiJa  ©onnoM 

XXcctsciXxoTLqqB  lo  aoli&ulBV  9Ylji3C|-n9i  jb  JbsoBXq  £>arl  aisalatqqa  sriif 

eXff^  no  XjaalfiiqqB  9rf^  ^esX  ovXanedeiqqfi  a-iW  iaai)n«l9i>  bci>i   ^000^00i<^ 

Bd&  t&tfm  lo  se&0X9  ai  baea^ioal  &cf  iti'^la  x^^^^iotq 

£)Bii  e'^enioJ-c^a  laxl  scx/aoocT  l>8ni€»onoo  oaXa  &/nr  oxl^     .ncfiow  x-^-tjatit 

od  i'm/orau  bluom  si^JB^  srli  no  xad   aoxidd'Xioxlni  eiii  ^aiiJ  lori  t»atTl)ja 

lexl  nl  noleivoaq  al&i-ioo  n  lo  aoa&oi  \\i  ,000,£X1.  10  CXJO,.':!^  Mioa 

bloi  6xi£!   %Ql^I  tXXiq.v  nX  llXJnXjcXq  iam  iwiil  tuia  aatU     «XXXw  e'loxf^^oa 

ob  JbXxJOO  8x1  IX  otXxl  ^ojiaja  i>nfi  ^idxl  s^Xinoilxioo  aisaXcfoiq  ailJ  lo  tdd 

llX^nXx^Xl     t&iejiaa  X)i.i  •aaj»;tXi9xIaX  acexiJ  af^Uhngri  iuoda  ^tiliLi\aa 

"  tarxo  ^faiXl  ihod^ibN  uoliaavp  iadi  lewans  ioa  blsjoo  ed  &&ti:}  vsAd  bloi 

iadi  baa  ^xcTisqoiq  adi  sflX*>sqanX  baa  XXXw  adi  lo  anoXeXvoiq  adS  ^ala 
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he  would  look  into  the  ..atter  for  her^  if  she  so  desired,  provided^ 
however,  that  she  could  get  the  consent  of  the  attorneys  for  the 
estate  and  their  v.lthdrav^al  from  this  phase  of  the  £dmini::tration 
of  the  estate. 

At  a  subsequent  meeting  between  the  parties  in  plaintiff's 
office  Miss  WiUce  made  inquiry  as  to  plaintiff's  charges  for  services, 
and  he  told  her  that  the  usual  fee  was  one-third  of  the  amounts  saved. 
Defendant  demurred  to  this  and  said  that  she  did  not  like  contingent 
fees,  and  v/ould  appreciate  it  if  counsel  would  suggest  a  definite 
amount,  According  to  plaintiff's  testimony  it  was  then  agreed  that 
if  he  could  maintain  the  valuation  as  set  up  by  the  appraisers  for  the 
inheritance  tax  board  at  $100,000,  he  would  charge  a  fee  of  $1,000, 
and  that  in  the  event  he  could  obtain  a  ruling  under  sec,  25  of  the 
iniieritance  tax  statute,  in  favor  of  her  estate,  he  would  charge 
another  .'pi, 000,  Following  this  conversation  defendant  sent  to  plaintiff 
a  copy  of  the  will  and  other  papers  v/hich  he  examined  and  with  reference 
to  which  he  made  certain  suggestions.  Subsequently  he  inspected  the 
building  on  ionroe  street,  checked  up  on  the  valuations,  examined  the 
will  and  also  ascertained  that  there  was  then  pending  in  the  oupreme 
court  of  Illinois  the  case  of  People  v.  ^Metropolitan  Trust  Company^ 
which  was  afterward  reported  in  369  111.  84,  involving  the  identical 
point  with  reference  to  sec,  25  of  the  inheritance  tax  law  which  gaTe 
rise  to  the  apprehension  on  defendant's  part  that  she  might  be  required 
to  pay  ^12,000  or  $13,000  in  inheritance  taxes. 

After  inspecting  the  premises  on  Monroe  street,  plaintiff  had  con- 
ferences with  the  appraisers  which  ultimately  resulted  in  an  agreement 
on  their  part  that  the  appraisal  submitted  by  Collins,  Ilolloway  &  Kelly 
w&s  fair,  and  as  a  result  of  which  the  appraisers  agreed  that  the 
$100,000  amount  would  be  a  fair  valuation  upon  the  property,  and  it  was 
accordingly  appraised  at  that  figure.  Plaintiff  reported  this  to  Miss 
■dike  and  testified  that  she  told  him  he  "had  done  a  fine  job,  and  hoped 
^hat  I  would  have  as  much  success  with  section  25."  Plaintiff  thereupon 


^t  ;  ivoiq   jbextssl)  ou  fuim  It  ^ted  io1  i9;tt£iu  «i(;t  oial  zlool  bXxrow  od 
edj  io1  8x»aio:tcfi3  adi  1o  Juetaoo  9xtt  Jsg  filx/oo  ada  ;J^Bxtt  ^rcovowoii 

^eeolviaa  lot  C5  ' 'tlld-aX*jIti  oi  z^.  xilupai  ab&a  92(X1W  aalM  eonio 

,f)9vse  3^/icoisA  911;^  lo  ii%Mi~&ao  zesM  &9l  laifai/  »ri#  Otsxfd^  led  bloi  9d  baa 

iaa^liaoo  Q^il  ;ioa  bib  9ds  i&dt  hl&i  ba&  kMS  oi  beiisM*>b  ^azbaolaO. 

eilalleb  &  ^^sgai/s  Jblwov*  Isatujoo  11  ;tl  9,} atooiq^qB  bluovr  hoa   tasel 

iari;^  i)9eT3fi  a&di  am  &i  xia.osal:i &ei  s'TtWnlBlq  6i  ^aibi  .  .jjoau 

Kii  lol  aiGslBiqqs  exi^  \d  qii  S9S  Sfi  fio iJ^ sxrJLsT  9i{i  filB^nlsa  ftli/oo  ed  11 

«6oo^X$  io  osl  s  da*[Mo  bttfiow  <^  4060(001$  Sa  b^sed  xs$  9osi»i li&dai. 

biw  ^allsn  s  atsido  bluoo  9d  &iu>v^  9di  nl  i&di^  biut 

Q^iiids  blittw  9d  ^9ihiQe  iQd  lo  lovsl  at  ^9^Lr^&iz  xsit  90imitv^»da.i 

lll;talfilq  oS  ia»&  ia&baslQb  noiiaeiarnod  ttdt  S^lwoXIo^     .  i« 

90^919191  diix  bsxM  b9aiMBX.9  sd  jclo lilw  a itsqaq  id/fd^o  Jfanjs  I. 

oiLi  i    J^o^qenl  ad  xLtaeupoedij^     .axioljesssj&g  nJU;t'i«s  abam  «£ 
od^  br/iiiaaxs  ^aaolisjyJLBV  9rf;t  iSo  qii  Jbe^fostilo  ,tse«E;f2  ©oinoM  ito  %ix     i 

9dt  di  ^iolbaBq.  asdi  earn  diedd*  isdir  b&al&i^<69eB  oe1&  biu&  11  tv 

.'m^QiaoO  ^BiJit  iLsJlIOQO'iJsl^  ^v  $iqQai*l  lo  ©s««d  9fii  ^ioailli  lo  Jix#'oo 

IfiOl^rt^'bl  9di  jifllvlovnl  ,A8  .HI  ?d£  ttl  t,  jla  atsvr  ilolriw 

ffl  xai  90£iailiQdal  ad*  Id  ^S  ,09a  o*  ©rfr^ri:'>l»*i  AM\<  ^nloq 

.  erie  ifiri^  ;^isq  e'^J'asJBiaels/)  no  no  It  ^d&  ci  sell 

,e.9xi3;)   sonjs^H'i^itai  nl  0O0^£.I$  no  Cv    ^^  .^b^jj  o;f 

-xioo  bad  lllialsilq  ^ieetie  ootacil  no  eealmsiq  »d;f  ^nlc^osqsnl  i&^lA 

;^n3m'?'":ss  a&  nl  bB^lsszBi  ilaStmlitu  doldvi  eiaalsiqqa  arii  rij'l*  aeaneial 

•^li  ,  .^olloE  ^anllloO  xcf  ba^J^tlmcfi;*  IdSisirrqo  arW  j-«d;*  Jijaq  lioid^  no 

9di  iadi  beai^a  eiealuaqqii  dd^  jfoifbr  lo  ;flt'sftic  a  ae  ftiXA  ^iIjsI  zsv 

Esm  $1  ba;i  ^\ii9qoiQ  o:?;?  aovL^  nolJax/Xav  il«l  s,  od  bIt;o?tr  c^mmoA  000,001^ 

aelii  o;t  aMJ^  bsJ^io'.i  .        .     .e-msll  ^«ri^  ^-^  bsalaiqqa  ^lanlbiosoA 

beqcui  bni^  ,dot  anil  s  snob  bad"  ed  olrC  blo^   ada  isili  bslll^t*^  tett  aaCXifir 

rrori.'^ 'iory    111^n±BJ*<T      '  ."'^     r:.-  T^hn^a    XlJ^liU'  :    d9£fla    SB    SVed   f>X«ow    T    .fp.,'^ 
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sent  Miss  Wllke  a  bill  for  services  rendered  in  connection  with  this 

first  piiase  of  his  services  in  the  suxa  of  $1,000  which  was  paid  by 

her. 

The  controversy  arises  over  the  services  rendered  by  plaintiff 

in  connection  with  procuring  a  ruling  from  the  inheritance  tax  board 

relative  to  sec,  25  of  the  statute.  Plaintiff  had  been  a  part  time 

's 
employee  of  the  attorney  general  office  for  several  years  and  under 

his  arrangement  with  that  office  he  was  permitted  to  practice  law  on 

his  own  account.  He  devoted  substantially  one-half  of  his  time  to 

the  attorney  general's  office.  He  had,  some  two  or  three  years  prior 

to  that  time,  been  assigned  to  the  inheritance  tax  department  and  was 

familiar  with  that  procedure.  At  the  time  in  question,  however,  he 

no  longer  had  any  coimection  7'ith  the  inheritance  tax  department  but 

was  "doing  certiorari  work  from  the  Liquor  Commission,  the  Board  of 

Registration  and  Educ&tion." 

The  iimaediate  problem  relating  to  the  ruling  under  sec,  -^5  of 

the  statute  arose  out  of  the  provision  in  liary  Wilke's  will  which 

contained  a  power  of  appointment  after  a  life  estate  which  might 

result  in  a  bequest  of  the  estate  to  a  stranger,  and  in  that  event 

there  v,'ould  have  been  no  exemption  from  the  inheritance  and  the 

estate  would  have  been  subject  to  a  tax  of  approximately  20%.  Tliis 

would  have  amounted  to  some  $12,000  to  $13,000  as  against  approximately 

$700  if  a  favorable  construction  could  be  secured  under  sec,  2^  of 

the  statute. 

The  case  came  up  for  hearing  before  Miss  Hoffman,  one  of  the 

examiners  in  the  inheritance  tax  department  of  the  attorney  general's 

office  in  ivay,  1938.  Defendant  was  present  and  certain  aiuendments 

v/ere  made  in  the  schedule,  setting  up  some  s?5*000  in  a  bank  account 

which  had  not  been  included  by  the  attorneys  for  the  estate,   wben 

the  question  arose  as  to  the  construction  of  sec,  l5  oi"  the  statute, 

plaintiff  called  Miss  Hoffman's  attention  to  the  fact  that  there  was 

then  pending  in  the  Supreme  court  of  Illinois  the  case  of  People  v. 


••■,'■,••.  .  .         ,■■  i'l-  .  -  ■  •  - 

onil:'   J    -      i  neod  Ixaxl  lltialjiL'l     ,9iui!ii^  »sU  lo  ^S   ,osa  o;f  avlj-alaa 

a  • 
^suiij;  uLiii  artasfx  Jjaisv^fi  ^ol  saplllo  Xa^exi'^S  X®flioj;>«  dx£J  "io  ae^olqate 

r.o  wsl  eolJ^9dnq  ocl-  Iio^^jlmeq  ssv.jsiti  eolllo  ;t&d^  xi;^^  J^ndfiti^jxiiiaaii  alxl 

CKf  afol;^  eld  lo  tlBd-^eao  xLlAl^OBiifSsjz  bsioveb  eH     .;tiu/O'J0£  mro  aid 

Toliq  8T30Y  ©anriJ  10  owi  ojaoe   «l)&d  eH     .d»111o  a'lBisjcies  X3a^o;ljfa  orf^ 

saw  boB  iii6a}i£(i&b  x&i  99ti&:j^ liotial  oiU  of  ^oflS-taia  jxsed  «tMU^  ^ftd;^  o^ 

issd  ia9m:t*i£qob  xai  eoas^t li^tial  9cU  iiiJL«  axtUooaaoo  ^i^&  b&d  nssaoX  oa 
lo  l)'xaoa  sxfd^  ^noleaiifiCioO  losjplJ.  uH  aenl  jIiow  tt&ioli^eiO  snloi"  e«w 

xc  V      ,oe8  lebms  aalljji  ©ild^  af^  yil^^Xsi  meljJoiq  sctBiJbaoiail  ©rfT 

jrfolxar  yrtw  e»9aLm^  X^^bM  xU  no±eiv(«q  sxf^  lo  ;Jx.'o  saoia  srfJid'aJ'a  'SiU 

ctxlsiffl  dolrfff  e^s;tee  ©111  s  leJ^l*  ^nssKtnloqqiS  lo  1  aclisinoo 

iaays  ^tazid*  ixl  I^oa  ^193030^3  a  oi  9iai9»  edi  lo  iz6Li>i,u  »  iil  ;rijye»i 

ad;^  ba&  ooxus^l^oxlni  9il^  mo^l  nox^qicfixo  oa  aeed  svsd  Jbliraw  onsxtt 

zh  \loiaalx.oiqqB  lo  xsd^  s  o^  iootdxfs  used  ©Tad  tXin^  eiaSMB 

Xle-  Jani^SB  aa  O0C^£X$  oi  OOO^SU[$  smoc  od-  u  :^aiJOci«  ©vdii  iiluow 

xo  c-   .jse    iobau  liD-Ufoss  od  bXiioo  aoi;Joifid-Br;oL.   oidsiovsl  ^-^  i^  00^1 

tdit  lo  ©no   ^iiBO^lolx  aexlii  eiolsc'  snlijadxi  aol  qii  ©aiiiO  ©sjao  edZ 

a'lAaanes  xs^'XOvrd'ia  edi  lo  ^nsiiuf iBqsJb  xsct  ©oxus^liadaJt  edi  al  aasolausx* 

a:  a  xlLbcJioo  luia  ;tn©e9iq  asw  JflBbnalft^  _  ,S.   ^\s  .  al  ©olllo 

iauooo&  3ULBd  a  xii  000, ^<^v  aotoa  qjj  yxl^Jde  ^slubetioe  etU  al  obam  ©i©w 

aodHi     ,9iBiz9  ^dJ   lol  8\on'XoJ;tA  ©d^  Xd  l}9Jbx;Icn±  n9©d  ioa  bad  dotdv 

^£>^ji;;rfi;t8  odi  lo  <^::   .ova  lo  aol;^oin:t&aoc  orLJ'  o;^  aa  ©eois  not^8©vp  tU 

earir  ©lonJ   Jiad^  ^oal  mdi  o^  aolSa^iiA  a'aaoilloH  aslM  b^ll^o  lli^nlalq 

«v  elqoei  lo  ©eso  edi  elwiiXII  lo  ixooo  amsoqiie  ©dJ^  xil  snilmsq  a9di 


Metropolitan  Trust  Company  Involving  similar  facts,  and  plaintiff 
persuaded  the  examiner  to  hold  off  her  ruling  until  the  supreme  court 
had  decided  that  case.  After  the  opinion  in  the  Letropolitan  case 
was  filed,  plaintiff  made  another  appointment  with  the  examiner  and 
spent  substantially  the  whole  afternoon  in  arguing  the  effect  of  the 
recent  decision  as  applicable  to  the  VdJJce  estate.  Miss  Hoffman  was 
of  the  opinion,  however,  that  the  decision  did  not  apply  to  the  cir- 
cumstances of  the  iVilke  estate  and  therefore  another  appointment  was 
made  at  which  plaintiff  produced  further  authority  and  finally 
succeeded  in  securing  a  ruling  favorable  to  the  estate.  He  there- 
upon notified  defendant  and  the  attorneys  for  the  estate,  with  the 
result  that  Miss  Wilke  paid  the  tax  based  on  the  conclusions  reached 
as  the  result  of  plaintiff's  efiorts,  and  he  testified  that  both 
defendant  and  her  attorneys  expressed  satisfaction  with  the  results 
attained.  Son»  time  thereafter  plaintiff  sent  Miss  Wilke  another  bill 

for  $1,000,  and  upon  her  failure  to  pay  the  same  had  a  telephone  con- 
any 
versation  vilth  her  in  which  she  said  "I  am  not  going  to  pa^more," 

Thereupon  this  suit  was  instituted  to  recover  the  balance  of  $1,000 
claimed  to  be  due  plaintiff. 

The  principal  ground  urged  for  reversal  is  that  plaintiff 
represented  adverse  Interests  before  the  inheritance  tax  board  and 
is  not  entitled  to  claim  fees  from  the  defendant.  Defendant  corriplains 
of  the  refusal  of  the  trial  court  to  give  certain  instructions  offered 
by  her,  which  are  set  out  in  full  as  follows:   "l?,  'xTie  Court  in- 
structs the  4ury  that  if  the  jury  finds  that  the  plaintiff  was  repre- 
senting adverse  interests  while  engaged  in  the  purported  services  for 
the  defendant,  you  should  find  the  dpfendant  not  guilty," 

"18,  The  Jury  are  instructed  that  if  you  find  that  the  State 
Inheritance  Tax  Department  of  the  State  of  Illinois  is  a  division  of 
the  Attorney  General's  office  of  the  State  of  Illinois,  that  the 
plaintiff  at  the  time  of  the  purported  services  for  v,hich  he  claims 
herein,  v/as  employed  as  an  Assistant  Attorney  general  for  the  otate 


Jiuoi>  eittiqxrti  *iW  Xi^rix;  aallxn  lad  llo  blod  o:i   .  . .  .^ 

»3£9  ii«d^lioqo'x;fdM  eili  n±  nolniqo  odi  le;)"!..     .ee^o  iatU  bsblo»b  bad 
La&  loatJReJio  ed:t  Ailn  ^aBoialoqfia  laiHooji  abua  VtliJil&lci  «t«Xil  ejsw 

c^<i  £ir:£iVioil  aeiM     ^o^aizB  actUlife  ed^  o^  aXdjooliqqB  ftfi  oolaJtoei)  ^asosi 
-£10  fiX'J  o:^  \Iqq£  ^oct  bJt£>  aol&lo&b  ^iS  ^adi   ^ifiwennod  ^aoisilqo  pdi  to 

Xl-Ua±l  iuxfi  V-^^oxi;fjjB  -lodAisfl  bBosibovi  Vlti^alalq  doXdsi  ia  •Jb^a 

-oioxi:t  sH  .9d'£;}'C9  »xiJ  o;!^  alcf&iovsl- ^nJLLira  a  j|al%uoe«  xU  i>9|)6eDox;e 

edt  rUi'lw   ^aJs;^a9  axlcT  aol  ssxesrio&iB  esU  baa  Sr         "        """lliJ^on  noqi; 

bariOiSS'i  anolexilonoo  ®xl;t  no  beza^  x^  extd"  Wjsq  oalI      .  .j...  ^axtt  ^luaea 

rli"od  Ssdt  b&itiizei  9xi  ijcua   ta^tio'Jls  Q*11iJal&£q  lo  cHxraea  adj  s-: 

Hid  laxld^oas  saflijif  aax^  d"n98  mj-xiliilq  -xsJ1s9i©£id'  omld   ^ffiOv.     .i»©nJL8;J;J^» 
-£to»  enorfqeXsd^  xj  bxul  sicaE  9£tt  '^eq  odf  ©xwXJt/jl  isii  «©qxr  bxia  ^OC'^X»v-  lol 

000,X4J  lo  ftonfjXji&d  siid^  levoosn  a^  Loitjy^liaxii  sew  d^lx/e  EXxi.t  aoq^s/eiedT 
.  -    ,  ^IllialsLq  eub  e6  oJ-  beal&lo 

llld^xilaXq  Satii  sX  XBaisvs'i  :io'l  ba^ixj  fcaxjo^S  XAqisiiXi>;  oilT 

caXfiX^rooo  ^^njifaislt-u     , d^xiaMi'lsL  eil^  sssoil  toej.  blIaIo  oi  bsUiJat   Jon  aX 

J!>9isHo  Bnoiiov-iiiaJL  almii&o  gvXs  o^  i'futco  XijX^  attt  to  Xd8i/1ei  9xW  lo 

-xiX  cfujoO  ©rfi'     ,^X"      T2woXXo1  ea  XXjuI  xiX  iuo  iaa  aiis  xloXii^    ^1^A  \ti 

-9i€|9T[  SEW  llXc^XLLeXq  erit  ^axld'  el?ni'?:  x'x-C   ©^^  ^-t  ^^3X1^  X^^'t  »^^  aisi/iia 

Tol  a©olvi98  bod^ioqilrq  ed^  nX  boaat:xty  ollns  e^taoaeJ^xiX  ofcaovtj*  ax: 

",X^-CX^'"a  ^on  .'  w  «ii:t  bail  bSuodz  isox   ^Jaiibaa'tQD  .Q£iJ 

9:tB;ta  tsL&  iatii  ball  tio\  'it  :^sid:i  b©;Jain^exiX  oia  ■^•ixjt  axfX     .81*' 

o  noXsXvXb  .s  sX  sXonXXXI  lo  s^jti^a  edi  lo  ;ta«iiiJ 'L&qsa  xjtT  saxXA^XiadoX 

9f(:J  J-«xf:f   jP.XoxiXXXI  lo  e;Ja^2  adit  "io  soX'ilo  a'XaisxisO  x^^-  ^ 

8wXfXo  9xt  liohiu'  tol  asoXviia  bsk^ioqixTq  exW  lo  sali  iuli  ;»a  llXcJxiXsXq 

e^A^d  ad^  lot  Xaiaaaa  -^sxiio^^A  ;^xia;t&laBA  oa  aa  bexcXqma  bb     , 
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of  Illinois  and  connected  with  said  office  as  a  public  official  of 
the  State  of  Illinois,  and  that  the  plaintiff  was  acting  for  the 
defendant  in  a  case  before  the  State  Iniieritance  i'ax  Department  of 
the  State  of  Illinois  in  attempting  to  reduce  the  claim  of  the  State 
of  Illinois  for  inheritance  tax,  that  in  that  event,  the  plaintiff 
was  in  a  position  of  representing  adverse  interests,  and  his  claim 
for  services  is  unenforceable,  and  in  that  event,  you  should  find 
the  defendant  not  guilty,"  These  instructions  fail  to  take  into 
account  the  important  circumstance  that  under  the  undisputed  evidence 
plaintiff  wi^s  a  part  time  employee  In  the  attorney  general's  office, 
to  which  he  devoted  substantially  only  half  of  his  time,  and  that  he 
had  the  privilege,  through  an  understanding  with  the  attorney  general 
of  practicing  law  in  his  own  behalf  during  the  course  of  his  employ- 
ment, and  that  at  the  particular  time  and  for  some  tv.o  or  three  years 
prior  thereto  he  had  been  assigned  to  other  duties  which  had  no 
relation  to  inheritance  tax  matters. 

Numerous  cases  are  cited  pro  and  con  dealing  with  questions 
involving  the  representation  of  adverse  interests  by  attorneys,  but 
none  of  these  cases  is  pertinent  under  the  peculiar  facts  of  this 
case.  It  may  be  conceded  to  be  the  general  rule  tiiat  an  attorney 
may  not  represent  adverse  interests,  but  after  a  careful  examination 
of  the  evidence  we  have  reached  the  conclusion  that  plaintiff  did 
nothing  Y.hich  would  subject  him  to  the  charge  made.  His  services 
consisted  principally  in  calling  the  examiner's  attention  to  the 
fact  that  a  similar  question  was  then  pending  in  the  Supreme  court  of 
Illinois,  and  in  prevailing  upon  the  examiner  to  defer  a  ruling  until 
that  case  was  decided  and  in  subsequently  arguing  before  the  examiner 
and  convincing  her  ttxat  the  facts  in  the  .Vilke  caoe  were  similar  and 
applicable  to  the  Letropolitan  Trust  litigation,  and  that  sec,  25  of 
the  Inheritance  Tax  act  did  not  apply.  In  this  capacity  we  can  see 
nothing  inconsistent  or  adverse  in  his  duties  as  between  the  attorney 
general's  office  and  the  interests  of  his  client.  He  %as  instrumental 
in  effecting  a  saving  of  $10,000  or  $12,000,  and  was  entitled  to  be 


( 

lo  Xislolllo  o^XdiA)   .     .     oilXo  blav,  Aii:ii  b^^oQimao  £taa  alonlUI  lo 

9xU  lol  sa-^;toj»  SAW  Ill^xxijaXq  tdJ  ioAi  hsut  ^zloalLLl  to  9i%iZ  •dS 

to  i£i9xti4(i&Q  xa'JL  eooAiltetial  9i&SC  txlcr  dnolscf  e»&o  b  al  itiabael^b 

t^i^j^ci  9fii  lo  mlalo  eiU  epjjJben  oc^  3n2;rqcBoJ;t«  al  sloallll  lo  •i«^a  ffxl;^ 

l-iid^ai^Iq  acW   ^jaeva  ^axJ^  fli  iadi   ^x&i  9ow&ili&ii£il  "xol  sloailll  lo 

ml&lo  aJtii  iiofi   t3J80'i»;tiii  9*i9yb^  ■^uJUaoaGicie'x  lo  ao2^1eoq  «  al  zsm 

fjrill  JiliJOila  ijox  tCtasva  dfsriJt  nl  I)iiB  ^aldijaoo'xolnsnw  al  aeolviea  lol 

ocJixl  ojiisd'  oJ  IIbI  axio±;rox**itfEiil  ©sariT     ".^cflix/a  toa  ittabaBleb  »Ai 

&oa&blV9  b&Suq&tbass  etii  labav  iadi  eoa&i qe'JsoiIo  iaainoqsil  otiS  cfm/oooa 

t©olllo  a'XjBisnea  ^QCi'io^^ii  miS  ni  as^olqias)  Did;*  d-iaq  a  a^w  l'Lt;tniflIq 

an  cfsrW  baa  ,9faiJ  eJLri  lo  llisri  xlno  YXXj3iJn«;^B£fjje  Lsd^ovob  ©d  riolihr  o^ 

XjBifmas  ■^sxxiod-d'fl  add"  itJ^Xw  ^tbcL&i&iQbms  as  ilsi/oiili   ^sa^XivXiq  wU'  ImuI 

-XoXqflie  aiia  lo  ©aijuoo  &d:r  ^al'issb  IXsrfscJ  flwo  eXfl  al  wsX  y^Jto-l^^JW^l  ^® 

ifiSY  9drui;t  to  ov?j^  9£i06  rsol  ba&  emit  iBlsjtiZti&q  &ii  is  $Atii  bas  ^ia9a 

on  bsiti  iloXriv.   &&liub  isrWo  oJ  bsnglaas  aoed  b&d  ©^  o:t9^9;U  'loliq 

,2i9jJ^r^ii;  2LI-U    aoaa;JJ:isxlnX  oJ  uoIjbXo'X 

anqlJ'atiXJp  xl^irw  ^nXXfisi)  noo  una  oiq  bsilo  qiq  asaso  ajaoisau. 

iitd  ^axoaio:ii&  ^d  aiQB'i9iaL  ©aievjbs  lo  aQl;i£,Saaa.»iq6i  sriJ   -^ivlovixl 

-    J   lo  aJosl  laXXx/oeq  sil;J  leJbnjj  cfnexii^ioq  ai  eftedO  ©aariJ^  lo  9aoa 

XJXiiojJ^s  njB  -;^^i  aXifi  Laieay  -.]  o:t  bofceoiioy  etf  xsm  *I     .saAO 

noXd-.t5nXiaax9  Xi/lsnjso  a  i9ilR  ttJ<i  ^zjd^-i&ini  aa'iovbjj  J^nsseiqsi  ton  xaa 

bib  llXd^rLtsXq  ;fmi;t  xiolajjXonoo  eidt  bintloast  wod  oer  eonsblvs  exl^j^  lo 

aooivioa  alH     .«i).sm  dsi&do  eiiJ-  o;t  atiii  Socltim  blaovt  AoMif  ^atdioa 

acW  oJ  fioljflsid'fl  e'lexLtCLaxs  oild"  sxiXXXbo  nl  \llaqloal'xq  i>o^823noo 

.0  iisioo  9ssi6Xiiuii  9£U  al  '^Ibaoii  aoiit  bb'x  aoXt&^sJp  isXl^Xa   s  iccij  ioB'i 

lliaii  }^lLui  B  'I9l9b  oi   leolxkuxa  &sit  aoqu  s^iXXXsv^iq  al  bna   (aloaXXXI 

iealmax9  Bd)  eioled  axxXxi^ia  xX^naupaaox/e  al  boM  b9blt>9b  shw  "^'r^t^z^  t&iit 

boA  ibLIoIb  eiMT  easo  BullV.  edJ  al  Btoci  ocis  tBiit  iBh  %  09  bos 

lo  ^S  •068  taili  baa  ^noliB-^Ull  ^ainl  aatlloqctSBH  miS  ei  eXdASilqq* 

••8  OAt  9w  x^i^dAqJsa  ildt  al     .^Xqqa  ton  bib  iOB  xaT  9oaiit lii^lal  9di 

Xoa'xotiB  9dt  a&osr;^9Q  &a  u^iiiib  Blil  al  d87^vi>a  ito  ^no^elanooni  s^'Ltxl^toa 

XjaJasfflui^ani  B£W  oH     .;fiX9iX£>  aXn  lo  t^izeiBtaZ  utt  kam  oalllo  atlB-saasa 

•<f  o*  bBliltaB  BMW  baa  ,OOO^SX$  10  OOOjOXijJ  lo  jnJtvsa  s  jaX;ro»ll»  nl 
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compensated  for  his  services. 

It  is  also  urged  that  the  verdict  of  .jJjOO  was  a  compromise  ver- 
dict; that  neither  the  pleadings  nor  the  proof  tend  to  sustain  it;  that 
either  the  plaintiff  was  entitled  to  $1,000,  or  nothing,  and  that  since 
no  middle  ground  theory  is  conceivable  a  compromise  verdict  is  unjusti- 
fied. The  gravamen  of  the  complaint  is  that  while  plaintiff  might  hav« 
been  entitled  to  a  verdict  and  judgment,  the  same  should  have  been  $1,000 
and  not  $500.  It  has  been  held  under  similar  circumstances  ttiat  a  party 
is^  not  allowed  to  assign  error  as  to  a  finding  which  is  for  his  benefit 
and  not  against  his  interest,  and  that  if  the  Juiy  gives  the  plaintiff 
less  than  he  is  entitled  to  recover  the  error  is  one  of  which  plaintiff 
alone  can  complain,  (Hevman  v.  Heyman^  210  111,  524-j  Held  v.  Houstonf 
20  111.  App.  48,) 

Defendant  also  contends  that  the  verdict  was  manifestly  against  the 
weight  of  the  evidence.  We  have  already  indicated  that  plaintiff  was 
retained  by  defendant  under  an  oral  agreement  as  to  the  contents  of 
which  there  was  some  conflict.  Both  versions  of  the  conversations  had 
between  the  parties  were  submitted  to  the  jury  and  upon  the  evidence 
adduced  we  believe  the  jury  was  Justified  in  finding  that  such  a  contract 
as  plaintiff  claimed  had  been  made,  and  it  is  reasonably  dear  that  he 
rendered  the  services  for  which  he  n.^.^   been  engaged  with  eminently 
satisfactory  results. 

For  the  reasons  given  the  Judgment  of  the  ilunicipal  court  sho\ild 
be  affirmed,  and  it  is  so  ordered, 

JUDGMENT  AFFIRMED. 
Sullivan,  P,  J,,  and  Scanlan,  J,,  concur. 


( 

.adolvtss  alii  lol  b9iata9qafoQ 
-'i'jv  ^^ilmoiqato-^  «  -  ,»  00^$  to  [folfcaov  wtr  isfli  itsaiti;  o«Iii  aJt  #1 
ixy  lil  niBwEua  o^  bneJ  locaq  &di  ton  asnlftaftlq  «xi;J  ^oxJii:«n  i:id:J^   {islb 

-ti&iit,nu  el  ^oiiiiav  aelinoiqiao*  s  ^IdBVl&aaod  «1  xioadt  h£W<ii^  olublm  ton 
evisil  ^d^tm  VLlialsLq  aXli^  ^sttt  al  ial^lqmoo  <ui:f  lo  aftarfivoia  e/lT     .feell 

•^^tiaq  B  JBilcf  a©onjBJ3i2Uoil5  ijslifflla  nafeflif  felsri  naoti  axiri  ;JI     ,00<i$  don  txia 
j-.tlsned  eln  io3:  al  ii^iilv/  §xiiBiill  d  o^  ss  loii®  aslEaa  oi  i)«woIXfl  ion  al 

tliial&lci  xiolx^  lo  ©no  al  notist  ad;*-  isvooai  o;^  ^Xd-id-n©  al  ari  nail*  ^esl 
•;   .T  blBii  ;*e^   .III  OIS   ^n^rggH  .v  iiistaYi^H)     ,£il«Iqffico  mjo  ©nol?, 

C,^*-   .qqA   .1X1  OS 
.    jexiisi^  \1j  £  ili^BiH  8JS5?  ^oUdiov  &ziS  JsiiJ-  sjjusji^ioo  oelB  d-niiMeljiG 
aryM  'iliJfllfilci  izdi  bB'^solbsil  x^aeilG  sViSil  »W     ,®t)ne£>lv9  orCJ  lo  ^dgls 
lo  &in.3iaoo  edi  ocf  as  iaemesi^B  lano  ris  «is£aji  &cisba9leb  x^  bBtiX&iQ: 
b&d  anoldisaiovnoo  &ii^  to  snoiaiev  ri^oii     .doxXliico  aiaoa  a?.w  ©nerid^  rioiilw 
9©a9i)lV9  »dS  aoqv  baa  x"^  9^^  ©^  fcsd'^tisicfxie  »isw  seld-rrsq  srfJ  a^ew^^d 
ioaitaoo  a  lioi/B  djsrid'  anlBflll  nl  b&tJ.lizist  asw  y^u/^   ari^  ©velXacf  9w  feoauAbs 
■rid-  isaXa  x-E<J^Jfioas»^  al  *!  £aiB  ^ob^s.  noed  fiarf  Xjeatslo  llJt^clsXq  z& 
^Xln9alfii9  ridlw  ies^Six®  ns»cf  ^^rf  dxf  rioictw  lol  8©olvi©8  »fid  Jbeiafwai 

.edXnsei  x*ioo  oaia Id^jB  . 
looxiB  iiDoo  XaqlolxiiiM  erld  lo  dneciajbtrt  odi  navla  anoaBei  ©rld^  lot 

.tS'XdJbio  OR  al  dl  fens  ^tocrxlTtlfi  od 

,'ii,"onoo  ^.L  ^fU3Xn«s>€  Uir.   ^.  .  ,i  ,ajsvlXXx;a 
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FRED  HOLY, 

V, 


Appellee, 


SINIFRED  HITCHCOCK, 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 


A,  59 


Defendant,  Winifred  Hitchcock,  appeals  from  a  judpnent  for 
$390  entered  in  the  kunicipal  court  of  Chicago  in  favor  of  Fred  Holy, 
plaintiff  herein,  for  legal  services  rendered  by  plaintiff  to  defend- 
ant in  a  chancery  proceeding  in  the  Circuit  court,  entitled  V.iley 
Hitchcock  V,  Winifred  liitchcock.  No.  34-C  1431. 

This  cause  has  been  tried  three  times.  In  the  first  instance 
a  Jury  returned  a  verdict  of  $500  in  favor  of  plaintiff.  The  judgment 
entered  on  the  verdict  was  set  aside  by  this  court  because  of  prejudi- 
cial matters  injected  into  the  trial  by  counsel.  The  second  trial 
resulted  in  a  like  verdict  for  $500,  and  the  judgment  entered  on  that 
verdict  was  also  reversed  and  the  cause  remanded.  In  the  proceeding 
now  before  us  the  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$390  on  v/hich  judgment  was  entered,  and  defendant  appeals  for  the 
third  time. 

The  facts  essential  to  a  consideration  of  the  issues  involved 
disclosed  that  Wiley  Hitchcock  and  Winifred  Hitchcock  were  husband 
and  wife.  In  1934  the  husband  brought  suit  against  his  wife  for  the 
dissolution  of  a  trust  fund  consisting  of  cash  held  in  a  safe  deposit 
box  under  an  agreement  between  them  which  provided  that  upon  the 
death  of  either  the  survivor  would  receive  the  fund,  or  in  the  event 
that  both  parties  should  die  the  fund  would  go  to  their  son,  Aaron, 
The  plaintiff  in  that  proceeding  charged  that  the  purported  agreement 
impressing  the  funds  on  deposit  with  a  trust  contained  a  forgery 
of  his  signature. 


a; 


\ 


^■-iloH  fcei^  lo  aov^l  flUt  osjsoldo  lo  iiuao  laqloJtm/^  ©iit  nJt  6si«ia9  O^c^ 
XBiJi^  fcel^lcfne   ^^luoo  j-JtiroixO  srfct  ni  saJtfteeooiq  xisonfixia  «  aX  ia& 

aoiLB:^««i:  i&^i'x  -..ij  nX     .a»iai:;J  ©sodcf  b&l.ti  a©»cf  Sj«ui  ofet/iio  ^Mi 
^m^cs^bsjl  adT     .llti^aijiaXq  to  iov*il  at  00^$  to  ;^oi:i5a©v  b  iaaiu^oi  xi^t  « 
-•ll>ijt«^iq  lo  oeUAsed  iiuoo  iMi  x^  ohZtz  i&9  e^cw  ^oXbif-'r  edC^  ao  bBioiae 
Xsiid  haoo&s  QiVS     .Xsaowoo  \d  l&X'ii  »riJ  o-+xj1  |)©^ostciX  aie;^:tBii  Xj&Xo 

.xii  no  i>oad;^n9  ^tnoiaabjj^,  odi  txna  ^00)^^  lOl  ;f9il)i9T  d3ilX  a  a±  bBiLuzei 

'lol  Tllialalq  lo  lovBt  xU  4^oJt6a©v  &  b&aisfiQi  xiul  onJ  eju  aiolsd  won 
&iii  not  aXasqqo  ifa&baa'iab  baa  ,b«i»ctns  asw  insci3i)iJt  doiiiv  ao  0^£^ 

iisvXovnl  aojjst:!  sxtr  lo  noiJfiiaJjXaxxco  &  oj  i^xJiisieaa  e^fisl  €«•  ' 

fciiBCfaJJiI  919W  :ioooji»^liI  beTllai -i   bfu  2fooorio;^lri  x®XJtW  ^Ad^  ii.coXcaiij 

Sri?  'iQl  elxw  aid  tfaal^a«  ^l^c  id^uo-id  Jbo^cfaiiri  »iW  ^^.^1  nl     «oUtw  boa 

jXaoqeJb  sliia  d  xii  Mad  riaao  lo  ^^xiX^taiXsnco  bmsl  ^&mi  &  \q  aolJsjXonutb 

Mli  aoqis  iadi  I)ttJL>XT0iq  dsXilw  m^di  aetmisd  inasaeon^A  oa  iBbau  xqc( 

^navo  ©xW  nl  -xo  ^batn.  9iii  ©vlaoai  £>Ii;ow  loylvu/a  ari:t  i8iltl9  lo  rfiasl) 

•noofiA  ^ao&  itedi  Q;i  os  JbXiJow  bcwH  edi  9lb  bluodt  9i9±SiMfi  diod  iadit 

^nMW»is«  I)a;tioqii;q  &di  iadt  b»^iAtL9  sxLtodsooiq  iaxiii  al  lll^nlisXq  edT 

Xi^s^ol  a  b9ala^aoo  iaw^  a  xUiw  iluoqBb  ao  ^btufl  vU  aulas e'xqol 

.•TXi^AOSis  aXil  lo 
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During  the  pendency  of  the  suit  Clark  B.  Richie,  who  had  been 
retained  by  defendant  and  continued  in  the  case  for  several  months, 
withdrew  before  the  case  was  reached  for  trial  in  October,  1934,  for 
the  reason,  as  he  stated,  that  he  and  the  defendant  were  unable  to 
agree  upon  the  proper  methods  to  pursue  in  defending  the  cause.  Defend- 
ant assigns  other  reasons  for  Mr,  Richie's  withdrawal,  but  in  any  event 
it  is  clear  that  before  the  case  came  to  trial  she  retained  Fred  Holy, 
plaintiff  herein.  There  is  considerable  conflict  in  the  evidence  as  to 
tl^e  terms  of  the  oral  agreement  under  which  plaintiff  was  retained  to 
represent  Mrs,  Hitchcock,  but  the  respective  contentions  of  the  parties 
have  been  submitted  to  three  juries,  all  of  which  found  adversely  to 
the  defendant  and  need  not  be  repeated  here. 

After  plaintiff  had  filed  his  appearance  and  appeared  in  the 
Circuit  court  on  October  30>  1934,  ready  for  trial,  some  evidence  was 
taken  in  the  forenoon  session,  and  the  court  was  then  adjourned  until 
two  p,m«  Further  evidence  was  adduced  upon  the  hearing  that  afternoon, 
and  the  cause  was  then  continued  until  Kovember  6,  1934,  to  accommodate 
certain  parties  and  witnesses  who  were  engaged  in  school  work  under  the 
jurisdiction  of  the  board  of  education.  Following  the  adjournment  on 
October  30,  defendant  requested  plaintiff  to  ivithdraw  from  the  case 
and  thereafter  served  him  v/ith  notice  of  his  discharge,  IVhen  the  trial 
was  resumed  November  6  plaintiff  endeavored  to  withdraw  his  appearance, 
\rat  the  chancellor  upon  learning  that  defendant  had  not  made  arrange- 
ments for  other  counsel  in  his  place  refused  to  allow  plaintiff  to  with- 
draw until  other  counsel  had  been  obtained.  However,  the  court  did 
permit  defendant  to  conduct  her  own  defense,  but  insisted  that  plaintiff 
be  present  in  court  and  assist  in  the  trial  until  some  other  attorney 
appeared  for  her.  Defendant  evidently  made  no  effort  to  obtain  new 
counsel  until  long  after  the  court  had  decided  the  issues  on  December 
17>  1934.  In  the  interim  and  before  the  decision  was  made,  plaintiff 
filed  a  brief  of  authorities  and  argument  in  support  thereof,  fldiich 
was  considered  t)y  the  chancellor  and  findings  made  in  favor  of  the 
defendant  awarding  her  some  $5,500  in  the  pending  litigation* 


^ztiiaom  laiavoe  lol  ssbo  sri^  nx  bsiwiictnoo  bns  ia&bnel&b  \6  fcsxixBjo-i 

•lol:  ^-i*<^X   ^'19q*o:}dO  n±  Iflii:t  lol  JbsxiOBSi  a^w  saso  erl^  eioled  wsnLxlcfiw 

od"   slclflxiu  c'xsw  i'X'.rjfcnslof)  arid'  ba&  axl  ;J-x3rf^   tbsd'fii'a   ari  axj   ^nosBen  arft 

-fciielsQ   ,9Ei;.so  sxf^  sn±i)no1oJb  ni  ©traTuq  oJ'  zboiiiessi  isqoiq  erfJ-  noqir  99133 

d-nsv©  ■'jn^  nl  ci-jjcf  ^IfiWBif)!!^!^  e'sxriolH  .-iM  lol  anosisei  ^orld'o  angiaas  ;tfia 

^yIoH  bei^  t>9n±i5;^«i  srle  X/3ii;t  od-  sicbo  sbbo  od^  eiolsd  J-bxIJ-  liislo  ax  il 

od"  £i2  ooaebJtvs  ©rid-  ill  J-oxIlnoo  9lcfBi»Jblenco  ax  sisxIT     .xixoioxl  I'iid^nxBlq 

o;t  i>©£i±sd-9i  esw  ll±.tr£i:jBlq  xloxriw  lefcnxj  cfnomseisB  Ibio  edt  lo  emisd'  srid^ 

aoWasq  ed^  lo  aaot^aeiaoo  svxd-oeqasn  oxf;}-  Jjjcf  ^jIooC'floctiH   .aiK  ctnsaoiqsi 

oj-  YlsaisvJbB  f)jii;ol  xloixfw  lo  Us   y^seiifsl  ssoflit  o^  59^;Jlx[icfx»a  nsscf  svbxI 

.9T3xl  hQiBsqei  sd  d-on  £>99n  baz  insbasleb  9rUI' 

exid-  nx  bsiBsqqB  bus  aoosiBsqqB  aM  b^llJ.  b&d  TllinlBlq  iBilA 

a.av;  soxisMvs  9iaoa    ^L^l'j.ilf  10I  xbaei  ^-^c^X   ^0£  iscfo^oO  no  iiaoo  iluoiiiO 

llirw  f)9nixroti)B  nsxid-  asw  ct"nioo  9Xf;J  bas  ^noxaaoe  noonaiol  oxlcf  al  a.QjL&t 

^xiooni9cMs  d-fiffd-  -galiBBd  edt  aoqu  beoubbB  zbw  eonsMva  lediiif^     .fli»c[  cmi 

sJ-jitiOiimioooB  od-   x-t^c^i   ^6  i9cfx29voM  iJtjnJj  bBuaiiaoo  aedi  a^^w  9sx;bo  gild^  ba& 

odi  lebnu  2I10W  looiioa  nt  be^&^as  9i9W  oxlw  2  9a29nd'J:w  fcns  aeiJiBq  rixB^"i90 

no  c)'n9xaaTUotf)B  sd:i  salwollo'5     ,noi:cfsox/f>9  lo  biBOcf  odi  lo  xiolio-tLalnut 

eaBO  9xtl"  laoil  \f&ibdihi  oS  lltialGlq  bsizBupsi  imbnolsb   ^Oc.  rrsefoJ-oO 

Ibxij   9xlj-  n9Jcft7     «9STBrIoajtb  aid  lo  gold" on  djtv  mid  ii9V'i©e  i9ilB9isxl;f  ba& 

^eonB1£^qqfl  8.tri  WBiJbxlJ^xvr  oJ  I)9novs9Jbne  lli^J'nlsIq  b  'letfiH&voH  bemuzsi  9£cw 

-9aftBa'i-3  sbam  &oa  JbBxI  :^a^^ba^'ieb  i£idi  3niaiB9l  noqx;  lollednsxlo  9x1;^  iuxl 

-ndJ-Jtw  oJ  llWnxBlq  woIIb  ot  boaixlgi  90xslq  alxi  al  l9Enx;oo  tedio  tol  ad-n9ffl 

bib  cfiijoo  9xi:^   ^isvornoll     .bealaSdo  need  b&d  Isaxujoo  iorf;to  llicuj  waib 

llid-alBlq  ^arli  baielzal  iud  ^9an9l9fc  xiwo  isxf  iossbaoo  od"  d-xisI>a9l9Jb  iimteq 

XQnio:iiB  isxlj-o  9ffloa  Llinss  Lslii  sd^  al  izleza  boB  iiuoo  al  ;tnea©iq  etf 

won  nlsdcfo  oi  iiolls  on  ebsta  xL:inoblve  dnsJbnelea     .loxl  lol  fisiBdqqB 

loddeosa  no  8©i;aai  ©xid-  bsbloeb  bad  diiroo  sxld  laita  gnol  llian  Iseavoo 

llidnlalq  ^eb&D  Ciiw  no le loaf*  ©xld-  e-xolgd  bas  alieial  od^  al     .^i^l  ^VX 

xloxxlw   ^loez&di  dioqqxia  nJt  iaoasj^nn  bos  eeliliodiUB  lo  tolid  b  belli 

vti;^  lo  iovbI  al  ebBsi  aanJtfcnll  bas  lollesasdo  sdi  X(f  boigfcianoo  bbw 

^oliGiglill  snllaaeq  odi  al  00^^,^$  ettoa   ^sxf  anlJbiswB  ^nsinnelsl) 


-3- 

The  defens*  Interposed  by  defendant  is  twofold:  (I)  8h«  claias 
that  she  discharged  plaintiff  before  the  case  was  completed  azKl  that 
he  is  not  entitled  to  any  compensation  for  services  rendered  subsequent 
to  his  dischcjrgef  notwithstanding  the  fact  that  the  court  refused  to 
allov.  him  to  withdraw  and  required  his  attendance  in  court  until  other 
counsel  was  obtained;  and  (2)  that  plaintiff  is  not  entitled  to  any 
compens^ttion  because  of  an  alleged  agreeisent  between  her  and  plaintiff 
wherein  he  represented  that  he  would  collect  his  fees  from  the  husband^ 
]iinder  the  provisions  of  the  Family  lixpense  statute,  Evidence  in  support 
of  both  these  theories  of  defense  was  submitted  to  the  Jury,  Plaintiff 
vehemently  denied  that  he  had  agreed  to  collect  his  fees  from  lir, 
Hitchcocls;  and  thereby  absolve  defendant  from  bearing  the  costs  and 
expenses  of  the  litigation.  All  three  juries  passed  upon  these  ques- 
tions and  determined  them  adversely  to  ^^s.  Hitchcock, 

In  connection  with  the  two  defenses  interposed,  it  is  urged 
that  the  court  erred  in  refusing  to  give  certain  instructions  tendered 

by  defendant  v.lth  reference  to  plaintiff's  right  to  recover  for  ser- 

rendered 
vices/subsequent  to  his  discharge,  and  also  relating  to  tits   other 

theory  of  defense,  v;e  think  it  unnecessary  to  enter  into  a  detailed 

discussion  of  the  several  instructions  refused  by  the  court,  because 

it  appears  from  the  record  that  in  the  series  of  instructions  which 

the  cotirt  gave  the  jury  was  fully  chcirged  with  reference  to  both 

theories  of  defense,  and  it  *ould  have  been  mere  surplusage  to  hare 

given  the  instructions  tendered  by  defendant,  Lloreover,  some  of  the 

instructions  were  objectionable  because  they  emphasized  cerUJ^n  items 

of  evidence  and  would  have  tended  to  mislead  the  jury. 

In  both  of  the  former  appeals  it  was  charged  that  plaintiff  •« 

counsel  Injected  prejudicial  matter  into  the  trial.   -hile  this  wee 

undoubtedly  true  in  the  first  trial,  and  to  some  extent  in  the  second, 

most  of  the  matters  were  eliminated  fr jm  the  third  trial.  In  all 

three  hearings  there  were  questions  and  remarks  which  had  no  place 

in  the  trial,  but  vve  have  concluded  upon  a  careful  examination  of 

the  record  that  the  instances  pointed  out  by  defendant  in  the  last 


iat\io  JLLJ;-x  Jitsoo  al  sooi^haBSiz  eiri  fteiiu;  o'i  luju  '^ttiucaiai  o*  oJtri  y^oXXa 

*'iJU^;u;jaXq  £»ii.*.s  lad  £i©€T;;?£Kf  c  Jin  na  lo  ©aL>.ood  u 

loqciWB  lU  sonoijlvii     ,9$u^ai&  S)K.ii»gx3.  '^Xaiis^  «fii   'i^  iii;cl.;.ivc'i     arW   'xoiJ.;jj 

,111  no's!  ssol  £i;£i  ;^08lX0Q  (^  be&^^^B  bRii  &ti  i^yii  baismb  xlSasmBdanr 

baa  e^soo  9di  ^alin&d  loott  i&iAlbaoJ.&b  9vLos.ti&  -^de^oii;^  baa  ^oodoltH 

•-B«ai(i)  dsexU  ixoqx/  fc^asjsq  asi^jut  »®^^  II»"      .£IoWb3±^  U  tiU  ^o  seenaqxe 

bp%!tka9t  zaoUouT^^iil  niiiJ"!*©  ©via  o^  "Sfiit-dul^i  flX  l)»^i©  j-uroo  sry  isiH 
"im  lol  i!j>Tooj»a  o#  Wail  e ' lliJxiXaXq  at  ftwteTEeltri  xCJiw  >b  -^d 

oecf  ^^S*UJ09  edi  x^S  bosL^ei  ^aoiSoinissU.  Xaneva*  isnii  io  xipXeauaaJLfc 

iiJorf  ot  »oaoi®l©<i  xl^Xff  bsgiBdo  \XXo^     saw  .    ovajj  i'luoo  ddt 

c^  eiifiBX/XqVifi  ori^oi  a&wS  f»r&:i  blvai'    il  bm.)   ,  )o  tolioBd^ 

^*iU  lo  ■:K.iO:    ^'r^^vj'  .   -jBXtfioldjB  xd  bof^bn&i  tat.  at  edii  a^rl^ 

SAW  ilil;r  •XXxi.      .lAlTi  acp  O^aI  riwJdAtt  XaXcl^JU'ta^iq  09 

^Jbno&ee  9iU  al  iaQ(ix9  aaee  o^  tas  iXaHJ'  ^utJtl  ^xii  al  •a.^  YXt>vi<Uuo^/U/ 

XI«  i&I     ,lml%i  biltii  ^lU  flcil  i>i  skdi  lo  ^««b 

tfijsXq  OA  LmL  Aoljtv  uiiAmsi:  Jku  saoiJ  .  ed  ••ixi^ 

lo  xioX;^ daiid£iX9  Xuloxio  «  noqjir  I>e£irX£iiie&  snraii  «;.'  otJd  ^iMlit  9tU  of^ 

$Bzl  9di  oX  ioMimblMb  \((  ;fjra  Jbd^oXoq  tfoaaOal  •Ai  ittH  Mo#««.  atft 


trial  vrere  not  so  prejudicial  as  to  have  Induced  the  verdict.  The 
simple  fact  remains  that  defendant  retained  plaintiff  and  that  he 
rendered  legal  services  on  her  behalf  for  irtiich  he  was  entitled  to  be 
paid,  and  the  courts  have  uniformly  held  that  where  no  other  verdict 
could  have  been  arrived  at  by  the  Jury  it  will  not  be  disturbed  fop 
such  remarks  as  are  complained  of  here. 

The  remaining  ground  urged  for  reversal  is  that  the  verdict  was 
manifestly  against  the  weight  of  the  evidence.  The  record  is  clear, 
however,  that  plaintiff  spent  considerable  time  in  preparation  of  tha 
case,  and  according  to  his  testimony  was  present  in  court  on  at  least 
eight  occasions  in  the  actual  trial.  He  also  stated  that  he  had  spent 
two  days  examining  authorities,  and  had  various  consultations  vdth 
defendant  prior  to  trial.  In  ail  he  spent  some  thirty-two  iiours  in 
defendant's  behalf.  Defendant  denies  a  considerable  part  of  this  ser- 
vice, and  claims  that  some  of  it  was  rendered  after  plaintiff  had  been 
discharged  by  hep,  but  all  these  matters  were  submitted  to  the  Jury 
under  proper  instructions,  and  we  are  satisfied  from  an  examination 
of  the  record  that  the  verdict  was  Justified  under  the  evidence 
adduced  upon  the  trial. 

The  cause  having  been  tried  three  times  and  all  three  Juries 
having  found  in  favor  of  plaintiff  the  litigation  ought  to  be  brought 
to  a  close,  We  find  no  convincing  reason  for  reversal  and  therefore 
the  Judgment  of  the  Municipal  court  is  affirmed, 

JUDGMENT  AFFIRMED. 
Sullivan,  P,  J,,  and  ocanlan,  J.,  concur. 


•iff     .^oJtL*:  ^     --    - .tolbulbiq^  oe  ^Ofl  »t«*  l»lii 

ad  ^a£U  jb£u.   ......lalq  l)aaJLB:f«ri  ixx£luiel»l)  ;f/^J^  axxJUtftdi  io^l  e^lqaln 

dc[  oJ"  X>*X^i;tae  sbw  oil  ilolilv  lol  Uadvtf  led  no  asolvaea  lAsal  i)da9JEMi»n 
iolbi9Y  notUo  oa  frxedw  ;fac{;t  bl&d  ^Imnollau  evaxl  e.^ujod  arl:t  bna  ^hlaq 

aol  Detf'W'    ^f'  --d  ion  U'--  ^^  v^jj:^  ^xu  '^a  j«  tdvla^ta  xx9tcf  ©tbxI  bls/oo 

,^ztui  to  b&ajLalqaubo  bim  «ja  Q3li£i8e:i  rtoi/e 
■^^w  .(toiJL^^v     ..V   ^  .u^^   <;..,.  -tfoSTccT^ic  lOl  bo^^zii  basmr^  SiLtaLsBi©!  aril 

adi  lio  aoli&iaqeici  al  easli  elGTsistlsixoo  iaeqz  Itlinl&lq  i&di  , advdvroxi 

d^eaoX  ;tB  xxo^ai;K>9  ol  ;txi08Gaq  ssw  "^inouajLJ-se^  aJLd  W  ^ii^ioooB  has.  ^bzzo 

insqii  bjui  9d  iadi  bQtA!tj&  QaJLa  eH     ,l&li3  iasfin^  «£U'  al  ££icI&.sooo  ctxi^ila 

siittt  ifMoH&ilsisaoo  axioli&v  b»ti  ba«  ^iBlilnodiuji  snixilcLaXs  zx&b  ow^ 

al  eruiOil  ov;f>-\^r):JUl;}   eiaos  ^tissqs  ad  JXs  al     .lal'ii  o^   aoliq  iacbaalBb 

-  '   J   lo  ^naq  9XdsieJl)iartos  j@  eslofib  in^xJXi^l&G     ,lilfifi©d  3'wixsJbxu'lsi) 

iisQu  iJi;cl  lli;liii3lq  iscMs  beialms'i  e.sw  cfi  lo  fewoa  d^^siid"  osal&lo  baa  ^sojiv 

iioi;;taniuiBZS  a^  i^oil  b&llttli&z  sib  9«  i>£L3  ^aaoJUoii*'  oiq  isfiuux 

»l£ilii  9di  ooqx/  l)9ax/b64 
e9i-ii/t  ORTii:};  11a  ba&  C9*al4  sdixi^  £>6J:!!:;i^  trned  i^alvatL  sejj^o  axiT 
iii^^sjo'Lo  9cf  o;*  ;tilsj:>o  nol^tsgldXI  &di  tlliahilq  lo  loval  nl  bmsol  ^aly^ 
sioleiedcf  Jbaa  Xijaxavai  ^ol  ao&AQi  snlonlvxioo  oa  liaxl  ©iV     .eeolo  jb  o^ 

,i)9iaT:l'llj&  £1  sinuoc  luqlohwi:.  esLi  lo  ixreiaai^j. ;,  ari;t 
.Cj-  .L 
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,  MH,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  /j:ina  Temple,  brought  suit  against  the  City  of  Chicago 
to  recover  damages  for  personal  injuries  sustained  by  her  while  walking 
on  the  sidewalk  in  front  of  I638  S.  Ridgeway  avenue,  occasioned,  as 
alleged  in  the  ccaaplaint,  by  the  negligence  of  defendant  in  maintfilnlns 
the  sidewalk  in  a  "iroken  and  unsafe  condition.  The  Jury  assessed  her 
damages  at  $2,000  and  judgment  was  entered  on  the  verdict,  from  which 
the  city  appeals. 

The  accident  occurred  September  17#  1937#  at  about  8»30  a»"U 
Plaintiff,  who  was  66  years  of  age  at  the  time  of  the  trial,  had  gone  to 
&  market  on  l6th  street  and  was  returning  to  her  home  at  1648  oouth 
Ridgeway  avenue,  along  the  west  side  of  the  street.   ^he  was  the  only 
eyewitness  to  the  accident  and  her  testimony  as  to  the  manner  in  7/hich 
it  occurred  appears  from  the  abstract  as  follows!  "About  half  past 
eight  in  the  morning,  I  came  from  l6th  street  from  the  butcher  shop  and 
fish  market,  I  walked  down  16 th  street,  iifter  I  left  Sixteenth  street 
I  went  on  Ridgeway,  south.  I  went  on  the  west  side  of  Ridgeway  avenue. 
Well,  when  I  came  to  the  lot  where  I  fell  down  I  couldn't  pick  myself 
up  anymore.  The  number  of  the  lot  is  I638,  I  think.  South  lUdgeway 
Avenue,  **♦  I  went  to  put  my   foot  -  my  foot  caught  ahold  of  a  piece  of 
rock  and  I  fell  down,  *«♦  I  was  carrying  tv.'O  large  bundles  when  I  fell. 
I  was  carrying  them  in  both  hands." 

On  cross-examination  she  testified  an  follows! 
"I  live  four  houses  away  from  irtiere  I  fell.  ***   That  day  that 
I  left  my  house  when  I  went  shopping  I  walked  on  the  east  side  of  the 


«>d804^ 


^^oIJ:o<iqA 


8ni3{jL»>ssy  ^JLtrtf  'ii^rl  xd  b&akASEint  cai-aj^tni  Jisnoaioq  lol  escgjBiRBfi   i^voosn  o^ 
SB  ^fienoxaaeoo  ^esm'^vr.  -^.owsabin  ,8  8£dl  lo  ctnoil  nl:  :}(l5'-r-bl8   3rft  no 

iloiiiv/  moil   ^'Jtolbi&9  ofW  no  ijesatfii©  aaw  ;tfl€ifiisjbiit  i-'  ^ 

»II*J8  0£«S  Jx/ocffi  :ffi  dVc^X  *VX  it?dfii&^(3&ii  fc»i^woDO  ;tXi^^f)loj>s  eril' 

ocf  anoa  J!)ji»l  ,I«li^  edi  lo  ©lal^r  erli  *b  ©jis  lo  atiso^  0^  ajw  otiw  ,lllSaLBX'i 

ri^ii'Ot  C•^t;I  ^^  ooiod  i»d  ixi  snlnitijei  a -aw  tr^  i^e-Ha  xl^cl  no  ;toj£iflar  a 

xXoo  ftil^t  8iMir  Mia     ,i'Ma^&  ori5^  lo  efeic  tfa^jw  ©ri^  anoXo   »sxaisvfi  x«wo8^XH 

rioJWw  ill  -If  firuvjs  »fW  o3  aa  •\CffoCii;fa9;t  u«d  baa  ia'^bl'jOB  ad:}  oi  eeanii^onc* 

tijsq  IXfifl  ctj  ;  w'VfoXXol  ea  ifoBiJ^Befa  odi  moil  ST^soqqa  bsioi/ioo  ^Z 

ban  qode  lerio^Tifd  sjtj  moil  iui^tSz  d^^^l  noil  i  ^^alniotB.  acW  al  ixlaiu 

^ooi^Tc  ii:  $*1&1  I  -wj-tA     ,;t  >6a3«  ri^^X  axtob  b&jLLxw  I     .;Jo:Siam  d«n 

•  wxasvii  \  lo  efala  ;t««fw  nd^  no  .n^T  I     ,rL*i/o«   »\sir©aj  1  i  ao  iamf  t 

IXottxai  Jf»lq  J»xii:/Ix;oo  I  mroo  Ilel  I  ©«j©riw  jol  siit  of  •oso  I  wciAif   ,XI«V 

Xiiwesi>l)'  rlluoc.  ^iniitt  X  «£C^X  al  ;toI  ed^  lo  lectuni  wit     ••lOHtBB  fV 

lo  soelq  a  lo  bloda  td:^v:iO  Jool  ^cpi  -  ^ool  ^  ;fliq  o^  iatm  I  *^h»  .MnnrA 

»IXel  I  aBdm  tiolbtiud  o^o^X  ov};t  yitxi^eo  i£v  I  ••*  .mrol)  XXel  I  baa  iLooi 

^\at>£ud  xfJod  al  OMii  BOJbciciao  smt  I 
itwoXXol  a  A  Jb«Xllia«^  oda  aoliAOlmaxB'^mvto  aO 
iodi  x«l>  ;tiu£I  ***  .XXel  I  e^Lorhr  mo^  \ema  ewuitd  luol  srll  I" 
•rft  lo  aMtt  ^s»9  ftfl^  BQ  teaLLmr  X  jixlqqodt  ^A«r  X  OMfir  •uratf  X"  ^^^  X 
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street.  I  did  not  have  nnich  occasion  to  waJJt  over  on  the  west  side 
of  the  street  before,  I  lived  at  tiiat  particular  address  six  years, 
but  I  always  used  to  walk  on  the  east  side  of  the  street  because  my 
shopping  l3  on  the  east  side,  so  I  always  used  to  walk  over  from  my 
house  on  the  east  side  of  the  sidewalk,  ***  «hen  I  fell  I  was  walking 
near  the  fence  of  that  vacant  lot  there,  2hat   would  have  been  to  my 
right  as  I  was  walking  south.  The  day  was  nice  and  clear.  As  I  was 
walking  south,  I  was  looking  ahead  but  the  sun  was  in  my  eyes  and  I 
couldnH  see  very  good,  •>»-*^  t^   rock  on  the  sidewalk  got  uold  of  my  foot 
and  I  just  fell.  It  was  from  the  sidewalk,  a  little  stone,  I  did  not 
step  on  the  stone,  but  my  foot  got  hold  of  it  and  I  couldn't  get  myself 
back.  This  rock  was  small,  very  small,  about  this  size  [indicating]. 
My  heel  got  hold  of  the  rock,  with  the  heel,  I  didn't  step  on  it  but 
it  got  hold  of  my  heel  and  that  is  why  I  fell.  That  rock  was  on  the 
sidewalk  there,  ***  I  don*t  know  how  long  the  sidewalk  was  broke,  I 
couldnH  tell  you  because  I  didnH  pay  any  attention,  I  didn't  even 
know  if  it  was  broke  because  I  never  paid  any  attention  to  it," 

She  also  testified  on  recross-examinatlon  that  "I  didn't  look 
at  the  sidewalk,  I  just  passed  the  way  with  my  head  up,  Q,  Weren't 
you  looking  where  you  were  going  as  you  were  walking^  A.  No," 

The  city  first  contends  that  there  is  a  total  absence  of 
proof  to  establish  actual  or  constructive  notice  to  the  city  of  the 
existence  of  the  condition  which  caused  plaintiff's  injury,  and  that 
for  that  reason  plaintiff's  action  must  fail  and  judgment  should  be 
entered  in  favor  of  defendant.  The  argument  under  this  point  is 
predicated  upon  a  construction  which  the  city  places  upon  the  plain- 
tiff's testimony,  namely,  that  she  fell  or  tripped  on  a  stone  or  rock 
which  had  been  on  the  sidewalk,  but  that  no  showing  WciS  made  as  to 
whether  the  stone  had  been  there  for  any  considerable  length  of  time, 
so  that  the  city  could  hare  had  notice  or  knowledge  thereof.  Plaintiff 
was  66  yeEPs  of  age  and  testified  that  she  could  not  read  English,  and 
it  is  evident  from  an  examination  of  the  record  that  she  was  not  very 
apt  in  the  expressions  used  in  describing  the  manner  in  which  the 
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accident  gccurred.  Two  exhibits  were  Introduced  ant^  recelred  in  evi- 
dence, however,  from  which  it  appears  that  the  sidewallc  was  in  a  very 
bad  state  of  disrepair  at  this  particular  place.  The  concrete  is 
cracked  and  broken  in  places,  to  the  extent  of  several  feet  in  length 
and  approximately  one  or  two  feet  in  width.  There  are  three  places  in 
front  of  this  lot  along  the  fence  where  plaintiff  was  walking  where  th* 
concrete  is  entirely  dislodged,  leaving  holes  in  the  sidewalk  with 
jagged  edges  along  the  sides,  in  addition  to  several  cracks  running  north 
and  south  over  the  entire  length  of  the  concrete  blocks,  which  can  be 
estimated  from  the  photograph  to  be  approximately  4  feet  in  length.  The 
photographer  who  took  the  photographs  introduced  in  evidence  testified 
that  this  condition  had  existed  for  about  a  year.  It  is  a  reflection  on 
the  city  that  such  a  dangerous  condition  of  disrepair  sliould  have  been 
allowed  to  exist  for  so  long  a  time.  Prom  the  evidence  adduced  by  plain- 
tiff we  think  the  jury  may  well  have  interpreted  her  testimony  to  mean 
that  her  heel  caught  on  a  rock  or  stone  or  piece  of  concrete  on  the  side- 
walk. It  is  apparent  from  the  photograph  that  there  were  many  jagged 
pieces  of  concrete  along  the  sides  of  the  holes  left  where  the  material 
of  which  the  sidewalk  is  made  had  been  dislodged.  She  testified  on  more 
than  one  occasion  that  she  did  not  step  on  a  stone,  but,  as  she  expressed 
it,  that  "my  foot  caught  ahold  of  a  piece  of  rock  and  I  fell  down  ***  A 
rock  on  the  sidewalk  got  hold  of  my  foot  and  I  just  fell,  **♦  I  did  not 
step  on  the  stone,  but  my  foot  got  hold  of  it  and  I  couldn't  get  myself 
back.  ***  My  heel  got  hold  of  the  rock  with  the  heel,  I  dldnH  step 
on  it  but  it  got  hold  of  my  heel,  and  that  is  why  I  fell," 

It  has  long  been  the  rule  in  this  State  that  the  Jury  is 
Justified  in  taking  Into  consideration  all  the  competent  evidence 
adduced  by  a  party,  and  under  the  following  decisions  plaintiff  was 
entitled  to  have  her  testimony  interpreted  in  the  light  most  favorable 
to  her,  without  placing  any  strained  construction  thereon.  (Aldejfi  v. 
Goiatrip.  275  111,  App,  306j  Pienta  v.  Chicago  City  Hy.  Co..  284  111. 
246.)  Defendant  singles  out  a  statement  by  plaintiff  that  her  fall 
was  caused  by  a  loose  stone,  and  uses  that  as  a  basis  for  the  several 


Xiiv  r,  XXX  %avt  lloiroibie   adj   jed;t  a^jBoqqa  il  doliim  xboiI  ,-i9V9woiX  ^B9as^ 

ex  s>^«<*iafloc  o/ii     .ao^Iq  liiXjioJUiiBq  eidi^  ;^«  ilaqs'xail)  lo  sini^  bad 

t^iaol  at  390l  laivr&u  lo  ^n^ctxs  qjH  oJ-  ^QdOBlq  al  a9:>{o'id  Ma  iirasiOB'XO 

:ki  asouLq  qbiiH  qi&  QisiVI     ^diblv  at  d^oe'i  oui  ie  »no  xXe^tjsjElxoiqqa  iMifl 

ttttoa  ^aJLimssn  eito-sio  ij5*i&vee  oa  aolilbha  ai   ,R«bxa  adJ^  ^nole  aegba  J^ejisst 

sd  flso  ilolsiff  ^tiioolu  Qii>'ii>aoi>  adO^  lo  dJi^oX  eiX^rte  acW  i&vo  djiroa  iioa 

:iS  \ni^a^l  al  ;J^oel  4^  -^iXeJ^satxeaqqa  sd  o;^  xlqjBi^ai^culq  ^iJ  iaDil  fos^ciai^ae 

i>!»XliJ^&J-  90ftt>4^V9  oX  £»30i;^O'iir/iJ:  adqaiaoJodq  od^  afcoJ   orlw  isdqaisojonq 

£10  noiJ 06X191  3  8i  d"X     <,'i39X  &  Jxrod^  tol  bed'aiso  baii  aolJluiotj  sMi  i&di 

aeoo  0Vi3d  bliSQda  iXjaqaiaiU)  lo  naiJUbnoo  misoiB^TLib  b  noije  :t«dJ^  X^-t^  ®^^ 

-nioi^T  -^d  i)Os>j;juJbs  eoissfcXvo  Stffd"  00*1^1     ♦«aiJ-  ^a  aaoX  oa  -icl  ^eXxs  0^  JbevroXXjs 

iLt»t)iii  ocJ'  \ao£U»l^'ss^  "iQi^  i>9d'©T[qT:sd"ixl  svaxi  XXsw  x^o  VJ^t  ^^i«  iialdi-  sw  IIX:)^ 

-oijis.  ari:^  no  s^&icnoo  lo  QoeXq  lo  euois,  10  2f:>o'i  is  no  WgjJBO  'iaari  ^sd  d^sd 

f>93S«t  V^joflT  (?iow  9!r9rid'  cJ'BiI^  dqBigoJofiq  ed^  JSJO'il  Jnsr'inq.qa  si  ;tl     «2LLsw 

'  T,Xiod-3ffl  odd^  o'ladw  j1©X  soXod  stdi  lo  aeiiXa  ojW  iiflcXiS  oc^sionoo  lo  aooeiq 

ti'ioa  no  xjsXlXd'3©;^  adci     ,£»9S'joXaXb  xtoad  Lod  9i>i5Gi  eX  i[XjG:ffoi)la  siric^  doXdar  lo 

Leaes'xqxe  sda  eb   ^c^nd  ^sno^a  &  no  qecfa  ;ton  bib  eda  i^add"  noXaaoco  -^no  aBd:i 

A  ***  iwroji)  XXt/l  I  baa  Jiooi  lo  sosXq  a  lo  ijXodja  Jdaif^o  j^ool  -pi''   istii   ^il 

ton  bib  I  ***  ,XX9l  i&iil  I  boA  iool  xss  lo  i^Xoii  io-^  jiXnu^bla.  odi  ao  :looi 

IXsa"^  J03  :i^abliJoo  I  Jicui  JX  lo  bXod  Joa  Jool  -^cci  iJjJ  ^»noJ-e  ^H  ao  qa^a 

qs^ta  *'ni>Xi>  I     ,Xoed  ©d^  xid-Xw  /foo'X  9riJ  lo  tlod  ;toa  X^:^9d  •%}L    *♦*     .^ioad 

".XXol  I  xdw  aX  ^iid;^  iuia   jXysii  \fi  lo  bXod  ;ro3  ^X  iud  &1  no 

aX  x^^t  ®^^'  u.sdcf  oc^«;^c  «Xd>t  nX  eXxri  odi  ao^  SiioX  aad  iX 

BoaBblv&  ;}aoi^>.i2Kto  &di  IL»  aoXd'BiobXenoo  ojhX  3xiXjts;t  nX  baj^ltttui 

%sm  llXJnXaXq  aiioialoel;  gnX^'foXXol  edd^   'lobau  btm   tX^i^  s  yd  bBosibbs 

eX<fBiovfil  J&offl  JriaXX  ari;^  nX  bo)&'i.H'xe:inx  vxomX^raa;^  lad  avad  oi  bsSJliaB 

,Y  fflPWi)   tHoeiedJ-  noXcfouiJanoo  JJ)aaXj3'x;Ja  X)tt«  srxXoaXq  ;*x;odJXw  ,i9d  o^ 

.XXI  4^1*  .,no  .v;:  nrj  oa,.oXdo  .v  a^fxiax*!    i^oe  ^qq^  .XXI  ^vs  .ffitiirfMS^ 
XXmI  lod  3adJ  llXcrnXaXq  T{d  ;rrtoai©;^*;^e  &  :iuo  eaXsnXa  iaubaelo'^     (.»^ 
laiBV»si  taii  zqI  aXcad  a  8b  ^sxicr  eaex;  iWOB  «tco^£.  saooX  a  \d  beauQO  saw 


propositions  upon  vdiich  it  relies  for  reversal,  but  we  think  that  taking 
all  the  evidence  together  the  Jury  was  Justified,  without  placing  a 
strained  construction  on  her  testimony,  in  finding  that  she  fell  as  th« 
result  of  one  of  the  jagged  edges  or  pieces  of  the  broken  sidewalk  v/hich 
are  so  readily  discernible  in  the  photograph  introduced  in  evidence. 

It  is  next  urged  that  the  evidence  fails  to  show  that  plaintiff 
was  in  the  exercise  of  due  care  and  caution  for  her  own  Sf,fety  at  the 
time  of  the  injury.  This  argument  is  predicated  upon  her  statement  that 
she^  was  not  looking  where  she  was  walking,  and  tliat  "I  Just  passed  the 
way  with  my  head  up,"  She  testified,  howevar,  that  she  was  carrying  two 
large  bundles  from  the  market,  that  the  glare  of  the  sun  made  her  squint 
as  she  walked  along,  and  that  she  did  not  see  any  defects  in  the  side- 
walk. It  was  held  in  Graham  v.  GltVy  346  111.  638,  at  p.  640,  that  "A 
pedestrian  upon  a  sidewalk  may  ordinarily  assume  tiiot  it  is  in  a  rec^soii- 
ably  safe  condition  for  travel.  To  hold  a  person  absolutely  bound  to 
keep  his  eyes  fixed  upon  a  sidewalk  in  search  of  defects  and  dangerous 
places  would  be  to  establish  a  manifestly  unreasonable  and  impracticable 
rule,"  (Quoting  City  of  Chicago  v.  Babcock^  143  111.  358.)  i.nd  in 
Caruso  v.  City  of  Chicago ^  278  111.  App.  247,  the  court  (quoting  from 
Brennan  v.  City  of  otjeatorf  256  111,  468)  said  that  "Its  (the  City's) 
duty  is  only  to  exercise  ordinary  care  to  keep  its  streets  and  sidewalks 
reasonably  safe  for  persons  using  them  who  are  themselves  exercising 
grdinary  care,*  Considering  plaintiff's  age,  the  fact  that  she  was 
carrying  two  large  bundles,  and  that  she  was  obliged  to  "squint"  because 
of  the  glare  of  the  sun,  we  think  the  Jury  was  Justified  in  finding  that 
she  vfas  in  the  exercise  of  reasonable  care;  and  this  was  one  of  the  ques- 
tions upon  which  the  Jury  was  required  to  exercise  its  judgment. 

Moreover,  the  Jury  we.s  properly  Instructed  as  to  the  law  by  Ibp- 
structions  offered  by  defendant  and  given  by  the  court.  They  were 
apprised  of  the  necessary  elements  requifed  to  be  proved  by  plaintiff 
and  were  charged  with  the  degrea  of  care  that  plaintiff  v/as  required  to 
use  J  also  with  the  question  as  to  -srtiether  plaintiff  had  knowledge  of  the 
defective  condition,  and  if  so  whether  she  used  due  care  to  avoid  being 
injured.  One  instruction  dealt  v/lth  the  duty  of  the  city  to  keep  the 
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streets  roasonably  safe  for  travel.  No  complaint  Is  made  of  any  of 
these  instructions,  nor  of  the  manner  in  which  the  case  was  tried, 
and  \  e  would  not  be  Justified  in  disturbing  the  Jury*s  verdict  upon 
questions  of  fact  especially  since  it  is  not  argued  by  the  city  that 
the  verdict  is  against  the  manifest  weight  of  the  evidence. 

The  remaining  contention  advanced  by  the  city  is  that  there 
is  a  fatal  variance  between  the  proof  and  the  allegations  in  the  complaint,) 
It  is  argued  that  although  the  complaint  alleges  tliat  the  sidewalk  was  in 
a  broken  and  unsafe  condition,  that  nevertheless  plaintiff  failed  to 
testify  as  to  the  broken  condition  which  existed.  However,  w-?  find  that 
exhibits  8  and  9,  photographs  of  the  sidewalk  which  were  received  in 
evidence,  undeniably  prove  that  the  sidewalk  was  in  a  V3ry  bad  state  of 
disrepair,  and,  as  hereinbefore  stated,  contained  holes  and  cracks  extend- 
ing the  full  length  of  the  lot  in  front  of  which  plaintiff  was  injured. 
Although  plaintiff  did  not  expressly  say  that  she  stepped  into  any  of 
the  holes  in  the  sidewalk,  ne   think  the  Jury  v/as  Justified  in  interpreting 
her  testimony  to  mean  that  hsr  heel  was  caught  along  one  of  the  Jagged 
edges  or  loose  pieces  of  concrete. 

The  eize  of  the  verdict  is  not  assailed  and  from  all  that  appears 
of  record  the  case  was  fairly  tried.  W§  find  no  convincing  reason  Tdiy 
the  Judgment  should  be  reversed  and  think  the  court  properly  denied 
defendant's  motion  for  a  directed  verdict.  The  Judgment  is  therefore 
affirmed, 

JUDGMENT  AFFIRMED* 
Sullivan,  V,  J,,  and  Jcanlan,  J,,  concur. 
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303  I.A»  60 

V  ItR.  JUSTICE  FhlMD   DELIVERED  THS  OPINION  OF  THE  COURT. 

Plaintiff,  Jack  Reiter,  brought  suit  against  the  City  of 
Chicago  and  Ijllllam  Zelasky  Company,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  walking  along  an  alley  in  the  City 
of  Chicago,  part  of  v/hich  was  in  a  state  of  disrepair.  The  Jury 
returned  a  verdict  in  his  favor  for  $750,  upon  which  the  court 
entered  judgment  against  the  city,  Mlliam  ^elasky  Company  having 
been  dismissed  from  the  case  during  the  course  of  the  trial  on 
plaintiff's  motion.  The  city  appeals  from  the  judgment  entered. 
Plaintiff  has  filed  no  brief  on  appeal, 

Reiter,  a  janitor  and  unmarried,  was  employed  by  ',  illiam  Zelasky 
Company  and  Samuel  Saperstein,  The  Zelasky  property  is  located  at 
2333-41  Addison  street  and  354-7-59  Western  avenue.  The  alley  to  the 
east  and  rear  of  this  property  extended  north  and  south  froa  Addison 
street  to  Cornelia  avenue. 

The  accident  occur ed  l^ay  20,  1937,  at  about  7:30  p,m.  while  it 
was  still  light.  The  Saperstein  property  was  located  t-cross  the  alley 
from  the  2elasky  building,  and  on  the  evening  in  question  plaintiff 
came  out  of  the  boiUr  room  of  the  Saperstein  building,  with  the 
intention,  as  he  stated,  of  walking  to  the  corner  to  get  something  to 
eat.  The  alley  where  the  accident  occurred  had  been  pared  with  con- 
crete and  was  perfectly  smooth  and  safe  along  the  eastern  side,  from 
the  Saperstein  property  to  the  corner.  Part  of  the  western  side  of 
the  alley,  however,  was  badly  broken  up  and  had  been  in  a  bad  state 
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of  disrepair  for  approximately  six  months,  Reiter  testified  that 
he  knew  this  because  "I  cross  the  alley  a  dozen  times  a  day,  I  knew 
that  one  side  of  the  alley  was  perfectly  safe  and  smooth  and  clear 
and  that  the  other  side  of  the  alley  was  defective,"  Two  boys  were 
playing  "catch"  in  the  alley  at  the  time,  but  there  is  no  evidence 
to  indicate  t.iat  Reiter  could  not  have  safely  walked  along  the  smooth 
and  clear  portion  of  the  alley  to  the  corner;  nevertheless,  he  crossed 
over  to  the  defective  side  of  the  alley,  and  while  walking  along  turned 
his  ankle  and  was  injured. 

It  is  urged  that  the  court  erred  in  refusing  to  instruct  the 
jury  in  favor  of  defendant  at  the  close  of  plaintiff's  case.  From  a 
careful  examination  of  the  record  it  is  clear  that  Reiter  was  not  in 
the  exercise  of  due  care  for  his  OT,vn  safety.  According  to  his  own 
testimony,  he  was  familiar  with  the  defects  in  the  alley,  which  had 
been  in  a  state  of  disrepair  for  many  months,  and  hod  crossed  the  alley 
at  the  place  v/here  the  accident  occurred  laany  times  each  day,  and  he 
could  easily  have  avoided  the  accident  by  the  use  of  reasonable  care 
for  h  s  ovn  safety  by  walking  along  the  other  side,  vvhich  was  perfectly 
safe  and  smooth.  l^Jven  though  the  city  may  have  been  negligent  in 
allowing  the  alley  to  remain  in  a  state  of  disrepair  for  so  long  a 
time,  it  should  still  not  be  held  liable  under  a  clear  case  showing 
that  plaintiff  was  not  in  the  exercise  of  due  care  for  his  own  safety. 
The  courts  of  this  state  have  repeatedly  held  that  in  the  absence  of 
wilful  and  wanton  injury  on  the  part  of  defendant,  the  plaintiff  cannot 
recover  for  personal  injuries  sustained  in  an  accident  unless  it  appears 
that  he  was  in  the  exercise  of  ordinary  cai-je  for  his  own  safety,  (Illinois 
Central  H.  R.  Co.  v.  Oswald^  338  111.  270;  ^ilson  v.  Tiilj^ois  Central 
R.  R.  Co..  210  111,  603;  Pollard  v.  Broadway  Central  Hotel  Corp..  269 
111,  App,  n.     In  the  Oswald  case  the  court  said  that  "a  party  has  no 
right  to  knowingly  expose  himself  to  danger  and  then  recover  damages 
for  an  injury  ?4iich  he  might  have  avoided  by  the  use  of  reasonable 
precaution,"  There  is  no  evidence  in  this  case  to  indicate  that  Reiter 
exercised  due  care  for  his  own  safety;  in  fact  the  evidence,  including 
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liis  own  testimony,  is  all  to  the  contrary.  Upon  this  state  of  the 
record,  it  was  the  duty  of  the  court  to  direct  a  verdict  in  favor  of 
the  city  and  its  failure  to  do  so  constitutes  reversible  error. 

Other  points  are  raised  as  ground  for  reversal,  but  In  view 
of  the  conclusion  reached  it  is  unnecessary  to  discuss  them,  Upon 
the  evidence  adduced  there  can  be  no  legal  responsibility  resting  upon 
the  city  to  compensate  plaintiff  for  injuries  which  he  could  easily 
have  avoided,  li«  are  impelled  to  reverse  the  judgment  entered  in 
the  Circuit  court  and  it  is  so  ordered, 

JUDGMENT  REVERSED, 

Sullivan,  P.  J,,  and  Scanlan,  J«,  concur* 
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im»  JUSTICE  SCANLAiy  DELIVERED  THE  OPIiaON  OF  THE  COURT. 


A  suit  by  plaintiff,  a  physician  and  surgeon,  for  professional 
services  rendered  to  Mary  Henzler,  defendant,  wife  of  Al  Henzler,  de- 
fendant. At  the  close  of  all  the  evidence  plaintiff  moved  the  court  to 
instruct  the  jury  to  find  the  issues  for  plaintiff.  The  trial  court 
reserved  its  ruling  until  after  the  Jury  returned  its  verdict.  The 
jury  returned  a  verdict  finding  defendants  not  guilty.  Thereupon 
plaintiff  moved  the  court  for  judgment  non  obstante  veredicto  and  the 
motion  was  sustained.  Judgment  was  entered  in  favor  of  plaintiff  and 
against  defendants  for  the  sum  of  $200  and  costs.  Defendants  appeal. 

The  defense  filed  was  as  follows:   "The  defendants  say  that 
1#  They  have  no  knowledge  whether  the  plaintiff  is  a  duly  licensed  and 
practicing  physician  and  surgeon  and  further  ask  strict  proof  thereof, 
2,  The  defendants  deny  that  the  plaintiff  is  entitled  to  the  sua  of 
$200,00  or  in  any  sum  wliat soever  and  deny  that  the  plaintiff  rendered 
any  services  of  any  value  to  these  defendants,  3»  The  defendants  deny 
that  they  promised  to  pay  the  said  plaintiff  the  sum  of  ^200,00  or  any 
sum  whatsoever  nor  did  either  of  the  defendants  contract  to  pay  the 
plaintiff  any  such  sum," 

The  services  were  rendered  to  Mary  Henzler,  The  husband  was  made 
a  defendant  under  the  Family  Expense  act  of  1937.  Plaintiff  operated  on 
Mary  Henzler  and  removed  an  infected  appendix  and  two  cysts  in  the  region 
below  the  infected  appendix,  and  saw  her  professionally  in  connection 
with  her  condition  a  number  of  times  before  and  after  the  operation. 
The  verdict  of  the  jury  was  undoubtedly  the  result  of  statements  made 
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bnc  b&zaooll  xlLb  b  ei  IlidniLsIq  of{^  isrld-erfw  oabolv/ofd  on  svjsrf  xatTI  •! 

/losisriJ-  'looiq  ^JoiicJ-e  3fes  lexictoxrl  Jjhb  noesii/a  fjfls  aclojtaxriq  anlol^oaiq 

lo  cilia  orid   oJ^  boLilins  ei  lllc^niislq  ori;t  iadi  xneb  a^n^onslof)  sxfT     ,S 

bBiQba9i  tlid-nlfilq  eitt  d'iui:^  X^^^  bas  i^-veoBi&si^f  mus  xaa  ni  io  00,00S$ 

Xnsf)  EcfnaLnolSij  eilT     ,£     ,  ad^n.ebnel9Jb  saond"  o.J  9JjI.:^v  yjL&  to  eeolviez  xo« 

Xnij  ^0  00.0054;  "io  tatfz  Qdi  Yitialslci  bl&^  sxtf  \&q  oi  boalmoiq  yortf  tad* 

eifd-  x^q  oi  io:iiiaoo  eia.&baet&b  odi  lo  lOiiitB  btb  ion  isvaoa^tarJw  am 

"«n!i;3  rioxjs  x^is  llld^nlelq 

ib«a  SAW  bfiBCfeixil  edT     .lelsasH  xisld  o^  bBiebaoi  979w  seolTisa  sriT 

no  bf^iiiioqo  1'ilialall     .V£^I  "io  toA  wnsqxS  xX-tna*?  ed*  loJbru;  inabaslsl)  b 

io±s9^  dd;t  nJ:  zicxo  9ifi  bna  xthn9qqB  bQ&oelnl  rus  bdvocte?  hfLs  isIsxisH  x^uUi 

xioliosnnoo  ni  x-CX^iaoxaaeloiq  tad  wea  baa  ^xlbnsqqa  Jbeto^lnl  srii^  woled 

♦nolctsioqo  9d;t  le^Tta  bxia  siolad  aemli  lo  necfrawi  b  no±;t±Jbnoo  lod  di^iw 

dJbao!  e*neiD9t£;^8  lo  iltfEet  sdi  xLbQ^tiuobau  bok  x'urt  ^^  "^^  iolbiev  edT 
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by  Mrs,  Henzler  to  the  effect  that  plaintiff  jerked  the  bandages  off 
her  abdomen  and  caused  the  skin  to  burst  and  bleed,  that  there  was  an 
infection  at  the  point  of  the  incision  and  she  heard  the  doctor  say  to 
one  of  the  internes^  "You  should  not  have  used  those  stitch«s  on  a  thin 
person."  These  statements  were  made  for  the  purpose  of  causing  the 
Jurors  to  believe  that  plaintiff  had  been  guilty  of  malpractice  in  his 
treatment  of  Mrs,  Henzler.  No  such  defense  was  made  in  the  written 
defense  filed  by  defendants,  and  in  this  court  defendants*  counsel 
abandons  the  malpractice  theory  and  states  that  malpractice  was  not 
a  defense  to  the  action. 

Defendants  contend  that  "the  lower  court  erred  in  weighing  the 
evidence  on  plaintiff's  motion  for  a  Judgment  notwithstanding  the  ver- 
dict," We  find  no  merit  in  this  contention.  As  we  have  heretofore 
stated,  the  fact  that  the  doctor  operated  on  Mrs,  Henzler  and  saw  hep 
professionally  before  and  after  the  operation  is  not  denied.  Dr. 
Steinbrecher,  who  assisted  in  the  operation  upon  Mrs.  Henzler,  testified 
that  the  operation  performed  by  plaintiff  "was  performed  in  a  seife, 
skillful  and  scientific  manner,  very  conservative,"  He  further  testified 
that  in  his  opinion  "the  charge  for  the  services  rendered  by  Dr.  Mar ley 
was  extremely  reasonable  considering  the  operation  and  all  the  calls  he 
made  previous  to  the  operation,  and  all  the  calls  he  made  subsequent  to 
the  operation;"  that  a  fee  of  $200  was  quite  reasonable.  No  witness 
for  defendants  testified  that  the  fee  was  not  a  reasonable  one.  In  our 
Judgment, the  trial  court  was  Justified  in  entering  the  Judgment  he  did, 
as  no  real  defense  was  offered  to  plaintiff's  claim. 

Defendants  contend  that  "the  court  erred  in  refusing  to  admit 
evidence  to  prove  payment."  They  offered  in  evidence  three  statements 
sent  by  plaintiff  to  the  husband  for  professional  services  rendered  to 
him  and  which  were  marked  paid.  Plaintiff  w£,s  suing  for  professional 
services  rendered  Mrs,  Henzler,  and  the  statements  offered  were  not 
competent  in  the  present  suit,  'e  find  no  merit  in  the  contention  of 
defendants  th&^  the  court  erred  In  refusing  t©  admit  certain  photograph* 
offered  by  defendants. 
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na  8.3W  siGfW  d"«rf;f  ,b9eld  i-na  d'S'ii/d  oJ  niji&  odi  b»ci*^o  Lnij  aenBobda  nad 

rsj-  Y-32   loctooi)  9dS  bia&d  9dz  has  xxoieionl  silJ^  lo  jxiioq  sxW  i^s  aolJo^laX 

ulxU  &  no  aeriorfi u  a  saori^  bsau  evsxi  J" on  blxiofla  i/oy"   ^a«>n'i»;tfLl:  ©iW  lo  eno 

aild"  saJifcjJso  "io  ttaoqiifq  axW   lol  Bb&m  sisw  a;tii6ine;) ad'2  essriT     ".nocioq 

zisi  at  BoliOiii<iSjm  lo  ■^d^Iiua  nsad  foisxl  lliJnJLalq  ^^finct  &voll9d  oi  eioiul 

afsi^ttfi  Qdi  al  ebBtn  t&v  aeno'isJb  rioi/B  oH     .^elsnsH  «2iM  lo  ^usiajsei^ 

iaani/oj)   <  ad^xLtjibxislob  iiisco  aJLdi  nl  bar,  ^aiii&bnsleb  \<i  belli  oena'tab 

ioxi  c.cv/  ©oJ::i'Oii.'iqlB0i  cjisxld"  aod'sd'e  iuis  -^loeilj-  sold-ostqlBia  eil^t  snoinscfjs 

.,  ,,      ,  nOotios,  e>di  oi  sexielsi)  b 

\r  ^ixxiiglaw  nl  Jbaici©  c^wroo  laivoX  edd"   c^sxl^  finsc^noo  g;tiiiiJbxi£>1eC 

aTioloj'eisxi  ©vjbx!  ew  eA     .itol^nscJ^ixco  aidd^  lU  i^ii^sa  on  &nll  eW     ".JoJtb 

iSkcf  WBS  .^os  ^^Isicdl:!  «a^M  no  bd^Bi^qo  lod^ooi)  srlct  is^di  io&l  9dt  ^h9iAis 

.ia     tbBhi&b  ^oit  el  «ol;tjs'ieqQ  Qd'Ji  i&^Tui  baa  siolscf  TcIXaxioxaaeloiq 

JE>»lliJa©ff   ^isIsiisH  ,aTL^  aoqff  colcfs^aqo  ad;t  al  ij9:tel.?.2ij  oxfw  ^isitoaidnie^S 

^olsa  B  iii  b&snoVisci  asw"  "illd'jai^Iq  i£d  Jb«ai^o1i9q  nol^jsisqo  siU  ^^^rfd^ 

belll^Jasc^  lediiul  »H    " , «yl-Jjavi9afloo  ic'^tsv  ^a«rtriJBai  Dllid-n^loa  fjojs  Ii;lIIl3ia 

YsIiaM  .tiQ  xcf  itd'XdJbnsn  aaolvase  ©riW"  ^oTt  sgisdo  oxi^"  flolniqo  «lxl  nl  tBd:i 

&d  eXX&o  Qsii  £la  ba&  aoiisnaqo  9di  j^nlneblanoo  slcfjanoasdi  xLoststixn  asm 

oi  JiitiSjpes(iii&  Bbaa.  »d  all&Q  sdcf  II.«  i>aB  ^nol;tBidqo  9di  oi  aijolvortq  Qbaa 

•a®fldlw  ©E     ,  9lcfj3noa.aei  siiup  asw  00S$  lo  eel  b  ;^a£fj   ♦*  jnol^ijieqo  adi 

isso  xjl     ,9no  sXdBnoaB«i  b  ;fon  aaw  ©si  arU  J^BxId^  b9lll:teed'  ".1)  lol 

^_blb  ©xi  ^Jnera^fiij/t  ojn^  8nli9;tn9  xti  I)9llid-ajJt  saw  ;ttiK>o  lijl-td'  axi;t  ^i-noiajjbyt 

.fiilslo  £ ' llUnlisIq  o^  b»i5llo  a-«w  esnslsb  Xa»i  on  sb 

^tB^ii  oi  1  al  JbGi^e  iiuos  eiLi**  i&di  ia&iaoo  &in&bn9^BQ. 

&iri:iAj^ciz  BQidi  soneblvs  nl  l>9'i3llo  xeaT     "  .i^iaanfjiq  aveiq  o;^  »on3i3lv© 

rxb'i  BBOlviea  Xanol^aeloiq  n©l  fuiBCfsjjii  9di  o^  lllJ'nlBXq  xd  ^naa 

Xianol8£»loiq  lol  gnlua  «cw  lllc^nl6X<i     .blaq  b^ii'Lim  eioA  xlolxlv  bna  iaiii 

ioti  &-1MV  ;ia  tjtrf^  jbOte  ,tBisti»H  ,«!j:M  5©rt9i»a*i  a«olvn©e 

lo  JXoiJntJ^noo  ndi  al  itliaai  on  ijnll  s'H     .Jlua  Jn»«i3iq  6di  at  iai^iaqjeov 

txiqaosoJoxiq  nloJ'iao  itsstbB  ocf  aflla«floi  nl  4>«*iio  iiuoo  adi  ^gdi  3;t«BJbn9lei; 

♦scrxialinslsi)  xd  bsifiHo 
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Defendants  contend  that  as  plaintiff  made  no  motion  f»r  e.   new 
trial  he  cannot  now  question  the  suf Jiclency  of  the  evidence  to  sustain 
the  verdict.  Plaintiff's  motion  for  judgment  non  obstante  veiedlcto 
was  based  upon  the  theory  that  there  was  no  evidence  offered  by 
defendants  that  tended  to  rebut  plaintiff's  case  and  that  therefore 
there  wrs  no  issue  of  fact  to  submit  to  the  jury,, 

We   find  no  real  merit  in  this  appeal. 

The  judgment  of  the  Municipal  coiirt  of  Chicago  is  affirmed, 

JUDGMENT  AFFIRMED. 

Sullivan,  P,  J,,  and  Friend,  J«,  c©ncur<» 


w»n  s  net  stoti<m  <m  obagj  1'it^alalq  eis  i&di  Lmoinot^  &taMbas>l9(- 
uis.ia,jj&  oi   softoi)!^-)  orfi  lo  xon»lol':  lua  erf^  noWaeup  won"  ^otmeo  sxi  IbIt* 

i     tj;.  -'  .'A'9  on  8j8w  Bi&iii  iatii  xtt^dS  erit  noqrr  b^B&d  eaw 
«.'"       C5  slflJ  nl  ^riiQffi  Laei  on  bail  ^ 
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MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 


Ella  Boyle  sued  Chester  E,  Cleveland  and  David  H,  Jackson, 
copartners,  practicing  law  under  the  firm  name  of  Cleveland  and 
Jackson*  Jackson  was  not  served  with  summons.  The  cause,  as  to 
Cleveland,  defendant,  was  tried  by  the  court  without  a  Jury,  the 
issues  were  found  against  him,  and- plaintiff  *  s  damages  were  assessed 
at  the  sum  of  $359 •25.  He  appeals  from  the  judgment  entered  upon 
the  finding. 

The  statement  of  claim  alleges  that  plaintiff  was  employed, 
in  the  early  part  of  1932,  to  vvork  as  a  stenographer,  at  the  agreed 
wage  of  $17  per  week,  for  the  firm  of  Cleveland  and  Jackson;  that 
defendants  Cleveland  and  Jackson  were  copartners,  practicing  law  under 
the  firm  name  of  Cleveland  and  Jackson;  that  plaintiff  furnished 
stenographic  work  for  said  defendants  from  the  time  of  her  employment 
until  September  30,  1934;  that  she  was  paid  regularly  until  August  1, 
1933;  that  after  that  date  plaintiff  earned  for  her  services  a  total 
of  $1,035;  "that  each  of  said  defendants  paid  her  money  from  time  to 
time  and  that  the  total  of  all  payments  made  to  her  to  apply  on  salary 
from  August  1,  I933  on,  was  the  sum  of  $636.25,  leaving  $398 #75  du« 
and  ov/ing  to  the  plaintiff,"   The  answer  of  defendant  Cleveland 
(hereinafter  called  appellant)  denies  that  plaintiff  at  any  time  fur- 
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»TEUOD  SET  -^O  MOI^I^O  SOT  GaHHVlJ^-SG  TUinLlOS  SOIToin.   •HM 
i^  bnBlsvBlO  10  eai^^  mill  ed^   'iBtms  wbI  8ii±o±cro..iq   ,ETsn;ti«qoo 

.Jbaxolqme  Ei.w  TUJalBlq  ^:^   aejelXB  al^Io  lo  ia^^isisU   ariT 

izAi   lao-^ioBl  bfla  fcnBlsvoIO  lo  mil  exicf   tol  .^.^-sw  loq  ^1$  lo  eisw 
^obm;  WBl  8rilola«o..xq  .B.ari^^qo.  e.ew  aoa^Io.L  Ms  bn^IevelO  ^^HBbnsleb 
boilalaai.1  llUnliilq  iBdi    ^xioaito.A  tail  toBleTsIO  lo  5a^n  mill  orlJ 
*fl«ia^oIai.a  .od  lo  o^i  erii  oo.l  Biu;.brceleb  bl.«    lol  H'lov  olxlq^ison.^Ta 
,1  ;rax;;iiiA  XWm;  xXiBXxraoi  bl^q  B.r.7  ^«  i^   \K^^  .^  isctoscfqea  Ilcrnx; 
X.i^o^  ^  soDlV'iss  13.1  lol  b9niB«  lll^fllflXq  •^tnb  ;t«ri^  ien«  i^tii   Hm 
oi  emlJ  fflO'il  x«noffl  icri  f)Jt*q  ein^^neloD  bXae  lo  do.e  iadi-    MiO.l^  ^o 
Xi^X^a  no  xXqqB  od   isri  ocT  ebm  a;rn.«rv:.q  XX>.  lo  XB;to;J   e^  S^i  toB  eiol^ 
ei^b  <^.GeL*  anlv^^X  ,^..d£6iiJ  10  mre  f>cii  e*w  ,n.  ££eX  ,X  i^is^K  fiool 
Jbn^XsTeXO  JriBbnslsb  lo  lawaxu,  exfT       «.llX:tniBXq  eri;t  o;t  snlvro  bna 
-^1  anl.-  X««  i^  ItlinlBlq  o^^i   ^e^lnob   CtnaXX^qq*  beXX^o  leniuUsieri ) 
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nished  any  stenographic  work  for  Chester  E.  Cleveland  and  David  H, 
Jackson,  copartners  under  the  name  of  Cleveland  and  Jackson;  denies 
that  she  was  regularly  or  otherwise  paid  for  any  such  v;ork  up  to  v^ugust 
1*  1933*  and  denies  that  from  August  1,  1933,  on  she  earned  a  total  of 
$1,035  or  any  other  smo^stenographic  work  for  appellant  and  David  H» 
Jackson,  copartners  as  Cleveland  and  Jackson;  alleges  that  during  1933 
and  for  some  time  prior  thereto  appellant  and  David  H,  Jackson,  and  his 
brother,  iindrew  0,  Jackson,  occupied  a  suite  of  offices  in  the  Otis 
Building  under  the  name  of  Cleveland  and  Jackson;  that  the  lease  of  the 
premises  was  to  appellant  and  David  H,  Jackson,  defendant,  as  individuals, 
and  not  to  them  as  partners  under  the  firm  name  of  Cleveland  and  Jackson; 
that  plaintiff  knew  that  there  wt^s  no  partnership  between  appellant  aM 
defendant  David  li.  Jackson,  or  between  appellant  and  David  H,  Jackson  and 
said  Andrew  0.  Jackson;  tht.t  appellant  conducted  and  carried  on  his  own 
business  independently  of  David  H,  Jaclison  and  /jidrew  0,  Jackson;  that 
appellant  had  no  interest  in  or  anything  to  do  with  the  business  carried 
on  by  David  H.  Jackson  and  Andrew  0,  Jackson,  or  either  of  them;  that 
neither  of  said  Jacksons  had  any  interest  in  or  anything  to  do  with 
appellant's  business,  and  that  appellant  had  nothing  to  do  with  the 
alleged  employment  of  plaintiff;  that  plaintiff  was  employed  either  by 
Andrew  0.  Jackson  or  David  H,  Jackson,  or  by  both  of  them;  that  /Jidrew  0, 
Jackson  died  July  6,  1934;  that  plaintiff  at  all  times  knew  the  relationsh; 
that  existed  between  appellant  and  said  Jacksons, 

Plaintiff  testified  that  she  was  married  in  the  spring  of  1935j 
that  prior  to  that  time  her  name  was  Ella  Branigan;  that  in  February,  1932, 
she  went  to  an  employment  agency  to  seek  a  position  as  a  stenographer  and 
they  gave  her  a  card  "bearing  the  firm  name  of  Cleveland  and  Jackson, 
address  First  National  Bank  Building;"  that  she  went  to  the  address  and 
found  printed  upon  the  door  the  name,  "Cleveland  &  Jackson;"  that  shfi 
went  into  the  office  and  had  a  talk  with  David  H,  Jackson;  thc^t  she  told 
him  she  understood  they  wanted  a  stenographer  and  "he  asked  irtiat  experience 
I  had  as  a  stenographer;  I  told  him  the  number  of  years,  and  he  asked  me 
my  references,  I  also  gave  him  my  references,  where  I  had  worked  pre— 


«ii  JbJ:v3U  im£.  ';'nj3l9VoI0   .S   io;;s3n-  ■jci  i.'-cv  Dii.qji^cn&jc;  ^ihb  Deriein 

d-auaxfA  od-  qii  liiow  ilox/a  \;ri£  nol  Jbleq  saJyiiBdio  no  ^cIibJjjss;'!  eiiw  Ads  iBtii 

,H  £i1tbG  Jku  J-nsIl9qqs  rro'i  jfiow  olriqeisoxieiaj^^iUjE  leild-©  xob  io  ?£0^I^ 

«±ri  JbfLs   ^no£3ioj3T.   ,H  JbirvBd  f)nB  ^fnjBlIsqqfi  Oiteierli  lol^q  said'  acios  lol  fens 

ald^O  9ri;^  nJt  esoJtllo  lo  •J'xjyy  aj  iboiqi/ooo  ^noa^iOBL  .0  woiitcLl  ^lorli^oicf 

oiic^  ?»  oaisol  suclJ-  ;J'Bri;t   tnoaafojsT.  xnfLs  banlevQlO  lo  Bm&a  etii  lebmi  gaJtbliuS 

QlBVbx.vl.baJL  as  ^'Jaabaslsb   ^aoQiioal  .H  £)i:vBG  Mb  JnsIIsqqB  oj  Sijw  asaliosiq 

^xioaji^osl.  briG  JbiiBlsvsIO  to  smsn  mill  orij"  leisaif  aiexii-isq  aij  aisii^f  oJ   oon  ha& 

X\iLleq,q&  aQ&'iJioxi  qhi&t&nSisq  oh  aj3W  sisrfcJ'  cJaxfJ"  worci  l'll;jxiijalq  d'srW" 

has  aoaiiosl*  .R  JblvsQ  fin*  :txiBll9qcfa  n©»w;J'9cf  10  ^xior;Io«C   .H  fJlvsQ  JTL.Jbn&lsS 

0  alrl  no  beliis,t>  bOR  bB:ioisbaoo  itnjeXIsqqs  ^^iSitd^   ;jrxoeiioat  ,0  msibak  hl&B 

ia£i&   tnoE2[OBL  ,0  wenfiuA  fwxa  coailOBX  .E  61vsa  ^o  x-tJ"n9M8qeJbn±  aesiilai/u 

fcsiiieo  aasnlaijcf  silcf  rfd-jtw  oJb  od^  snlriJ\;iis  'lo  al  vsaiDCTai  on  £>sil  ;*^n^lXaqqii 

isidi   {sasdi  lo  isxid'ls  10   ^nozAovX  ,C  weificA  i)xi«  aos3io«1  *H  JbiTBd  xd  no 

iiilw  ol)  Oct  gnlrfc^x^js  -lo  nx  ie&iaSat  x^ib  bed  8floaiia*it  hls&  lo  lad^tlsr: 

Slid-  fl;)-lw  ol)  o:)-  gniflcton  bsri  ;JnaIl9qqs  ;t£j±t  ba&  ^z&satzuti  c  •  JrLallGqqB 

Xtf  lOil^is  bsxoIqjMS  asw  llld^iiJtijIq  ^jsiicf    jlllctxiijslq  lo  J■II^?.cry;oIqffi^  £)989ilB 

•0  wenJbwA  i&di   imQrli  lo  riuocf  -\{tf  no   ^noaafoBX  ,K  fjivBCi  io  noasiOBt  .0  w«T6aA 

anold^filsi  srld'  wsni  asinlJ-  lis  cts  tlid-nlBlq  isdi    {^i^l  ^o  xLuT,  bolb  ao&^OBl 

.anoaalOBt  blaz  btiB  d'nBlIsqqfi  nsswd^sd  bsizlx.9  iadi 

X^i^l  lo  gnXiqa  erfct  nl  fcelTiBm  sbw  sxla  ^cilct  fislllc^eac^  III^xiIbIH 

£QX  ^xiJS^^cfs'?  nX  d'ftrid'    ;naaXnsiK  aXXS  bbw  oiBafl  lori  eioXJ   d-axi;^  oo    'loXnq  J^arict 

Jbiu  nsxCqanaonscta  a  sb  noXd'Xaoq  b  j{f)9a  o:t  \oao'%2  iasm^olqsie  im  o^  ia&v  «d8 

^floaJlOiiL  baa  bn&loTBlO  lo  BsoBa  ta-ill  sxld^  snXn^scP*  bi&o  b  nsd  svbb  x«ild" 

baa  eesibfefi  ©rict  od  dnsw  aria  ^srid^  "l3nXi)XXjjQ  ifaflS  IenoXJi.1  d-RiX*!  aeaibbB 

odz  ijzdi     "jftoejfoflt     ■&     fcixaXevaXO"    ^S£IB^  eruf  nooo  Bdi  noqjj  liGitninq  Jbflifol 

JbXocf  aria  iidi   ^noajiOKL   ,H  bXvBCI  riJ-lw  lil^i  b  bjui  bw&  9»Xllo  erW  oJni  taem 

lisoXneqxs  iadit  bmlz&  sd"  bns  ledqai^oaeiK  b  fid^nsw  X3d;i  booie'iobau  aria  mlii 

am  l)92teB  eri  baa  ^bibsx  lo  lodmutn  &di  misi  bloi  I  l1S^dq&1^oaei^  b  as  bed  I 

«*dnq  l)93fiow  £>Bri  I  snaffw  ^asaasnolai  Xfo  ^oXri  eTA)  otI«  I     .saone'ieldn  x^ 
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viously.  Then  he  asked  If  I  would  be  willing  to  work  for  $17,00  a 
week,  with  the  promise  of  a  raise  later,  and  he  told  me  that  I  would 
take  dictation,  answer  the  •plione,  and  work  in  the  general  reception 
officefor  Mr.  A»  0»  Jackson,  Mr,  Chester  E,  Cleveland,  aa4  himself, 
I  told  him  tliat  would  be  agreeable  to  me,  end  he  told  me  he  would  'piione 
me  at  my  home,  which  he  did  the  following  day,  I  came  to  work  for  tbam 
the  following  Monday,  It  was  the  latter  part  of  the  week  I  talked  to 
hlmj'*  that  she  "took  dictation  from  the  three  gentlemen,  answered  the 
•phone  calls,  and  ran  errands  around  the  Loop  occasionallyj "  that  she 
had  no  duties  to  perform  in  reference  to  any  books  of  accoxinL;  that  the 
letterheads  and  stationery  that  they  used  in  the  office  bore  the  name, 
"Cleveland  &  Jackson;  ♦•  that  during  the  period  of  her  employment  she 
took  dictation  work  for  Mr,  Cleveland,  David  H»  Jackson  and  A,  0. 
Jacksonj  that  the  greater  part  of  the  dictation  v^ork  that  she  did  was 
for  "Mr*  Cleveland  J '*  that  her  salary  was  paid  her  regularly  until 
nUgust,  1933}  that  at  first  David  H,  Jackson  paid  her  and  later  A,  0, 
Jackson  paid  her;  that  she  was  paid  by  the  individual  checks  of  A,  0, 
Jackson  and  I>avid  H.  Jacksonj  that  Mr,  Cleveland  gave  her  "two  cash 
payments  in  iiay^  1933*  sjad   three  cash  payments  in  ugust,  19  J3;  '*  that 
in  May,  19:^4,  she  gave  a  statement  to  Kr,  Cleveland,  showing  what  was   ^ 
due  her}  tliat  at  the  time  she  gave  Mr,  Cleveland  the  statement  she  told 
him  i£p.  A,  0.  Jackson  v.-as  behind  in  her  salary  and  that  the  statement 
she  was  handing  him  showed  the  amovuit  of  "the  salary  that  they  are 
behindj"  that  Mr,  Cleveland  took  the  statement  and  went  into  David  H. 
Jackson's  office  with  It}  lihat  "he  came  out  and  stood  at  my  desk,  and 
said,  'DonH  worry  about  your  salary;  it  will  be  paid  to  you}»"  that 
during  the  entire  time  that  she  work:d  there  no  one  ever  told  her  "that 
Mr,  Cleveland  and  the  others  were  not  partners}"  that  "the  name  of 
Cleveland  &.   Jackson  continued  to  be  on  the  door,  and  on  the  stationery 
up  until  September,  1934;"  thtt  when  she  answered  the  telephone  during 
the  period  of  her  employment  she  always  answered,  "Cleveland  <k   Jackson; " 
that  after  September  30,  1934,  she  wrote  letters  to  David  H.  Jackson  and 
Mr,  Cleveland  concerning  the  balance  that  was  due  her;  th^t  she  wrote  fair 


f 

bluGM  I  isiiU  »a  tiloi  od  biiA   ^lacfal  »klai  a.  lo  oelmonq  axUT  iU-lw  «a[e«v 
jctol^qooei  iRX^ae^  odS  at  Ji^cra  tan  ^oaotiq*   9di  't9\r&si&  naoliuioUi  sMa^ 

'  bioi  9d  btif^  ,©a  o:i  >'  Miiow  usfi:f  iilti  bloS  I 

->'    au,:  -i'io..   oJ    ^ittjao  I      ,X'3i5  •?fliwoIXc'i  oui   i,!:^  Sii  xloixlw   ,0£iod  -^  Ja  9m. 

'' {\j.XiisX{iian:j-jij  <iOoJL  &d&  bauotis  cbHRiiB  nai  baa  ^e^XJLas  eaoiiq* 
Jjiiiij    {jotiOQOSi  lo  siloocf  ^OB  o^  oanei£«lci  al  Linolieq  oj   BQtiub  oa  JuHl 

•  0  «A  lute  xio£3{£>3i;>  «H  My^  ^iucidlavsXO   .^M  %ol  ;]iiow  aoijajolb  i.ii0.i 

.0  »A  lo  sjiot^ilo  XiaifMvlMX  edc^  xd  bl&q  ^i^pn  &d»  iadi   \'isid  blaci  aoBStoalt 
d&ao  ow^"  i&d  &V&2  i>£(jQX&veXO  ,nii  ;ri^:^   (xios^IsbL  •H  ^XvAa  ^xts  xxosjIsbI 

a^jw  iwods   ^fjJSBXoveXO  ^iM  otf  JTaeaao^sia  &  svaj  sds   ^♦c.^X  ^'^a:^  nl 

bloi  Ada  ;^aea9*«^a  9/1*  basle-vslO  .isi  «vbs  sid3  MQli  &di  is  ;fasU   {i^d  9ub 

^navdJis^a  &di  iadi  baa  ^vulAVi  i&jd  nl  bxtlciod  3bw  floe;i[08X>  .0  «ii  ,<xM  oU 

ooB  \9di  iii^jii  X'ibIj^  td*^  lo  ;imiosm  fid.  eiiii  ^Ibrisd  cakt  ilia 

•H  blv^  oJaX  .  Bit  'ids  ilooi  b£uXdv«XU  .lit  iatU  '*(iuxXd»tf 

JbxiB  ^;i£9Jb  -^  :^Q  booit  baa  iJJo  6m&o  t>jd"  ittis   {St  ditv  ooX'tlo  a*iioe:l94i 

'  \uo\  ai  blaq  ad  XXJtw  :il  i^iialm  luox  Juods  x^io*  ;J»no<i»    «ibljii 

Sodi**  lad  bloi  19V9  •ao  on  ^lodi  x>^:ltoiM  ads  ;i.idi  Uili  ^itsaB  mia  laUvnfe. 

lo  ajtuut  9il*"  :iadi  '*t«:i«ia*i«q  cTon  9iew  B'ldd^o  9d3  bos  luifti9V9X8  •^ 

<a|ieaoXis*s  «i*  ao  ima  4'xooi>  adi  no  9d  oj  boiuitJiioo  aoeiio/s^  db  MuXevcJlO 

>il'utf>  oaotiq9X9*  •d)  l>oii9««ui«  tda  neidw  J^iSii  *'|A£^X  ^a9tf«9i««6  XX;iflii  qju 

*iaok^OMl  ib  J^OftXsvoXO"   ^J^*i[9w«ai  •TcavrXii  ttde  *AMn:oXv»  %«d  lo  ItoJtioq  nsLi 

bmm  noeJlOAl  .B  iiXvAU  oi  aioiiel  •*o«r  •<{«  t•^£?I  %Qt  loteftlq^d  ico^lji  *A<fi 

XDla^oTY  aria  jjjxU    tieil  9i/f)  saw  i^ad^  aaiXAXjBd  td*  jaXa:i9aaoo  £a«X«voX3  .ill 


letters  in  relation  to  that  matter  to  Mr.  Cleveland,  Upon  cross- 
examination  plaintiff  testified  that  she  did  not  taUt  to  appellant 
about  her  employment;  that  Mr,  Cleveland  never  paid  her  anything  on 
account  of  her  salary  up  to  August,  19335  "that  the  first  time  he  ever 
paid  her  anything  was  in  ..:ay,  1934-;  that  he  paid  her  $15  in  ^.^ay  and 
$17,50  in  August;  that  these  payments  were  not  for  overtime  v/ork  but 
v^fere  to  be  applied  on  account  of  her  salary;  that  it  is  not  true  tiiat 
she  did  most  of  her  vrork  for  A,  0,  Jackson;  that  she  did  the  least  work 
fpr  him;  that  she  had  nothing  to  do  with  any  books.  Upon  redirect 
plaintiff  testified  that  "the  firm  was  listed  in  the  telephone  book  as 
Cleveland  &.   Jackson,'*  and  the  ssjae  way  in  the  legal  directories;  that 
"Mr,  Jackson  paid  his  share  of  the  office  rent;  Mr,  Cleveland  paid  his 
share;''  that  she  had  taken  Mr.  Cleveland's  check  up  to  the  office  of 
the  building.  On  rt«cross-examination  plaintiff  testified  that  she 
never  saw  any  check  signed,  "Cleveland  &   Jackson." 

Appellant  was  the  only  witness  who  testified  for  the  defense. 
He  testified  that  he  was  a  lawyer  and  that  he  had  offices  in  the  place 
in  question  during  the  period  in  question;  that  during  that  period  he 
had  an  arrangement  with  David  H.  Jackson  and  A,  0.  Jackson  •♦that  we  had 
a  lease  for  ^:i200  a  month  and  I  arranged  with  them  that  I  would  pay  $100 
a  month,  and  they  would  pay  the  other  $100  a  month^  and  all  the  other 
expenses;"  that  plaintiff  was  employed  in  the  offices  during  the  period 
in  question  but  that  he  never  had  any  conversation  with  her  concerning 
her  employment;  that  David  H.  Jackson  owned  the  law  library  in  the  suite; 
that  appellant  "had  very  little  dictf.tion  with  Mrs.  Boyle  -  iiiss 
Branigan,  she  was  at  that  time;"  that  from  February,  193^>  wlien  ■■^^» 
Boyle  first  started  working  in  the  office,  until  May,  193^>  ^   never 
had  any  conversation  with  her  concerning  the  payment  of  her  salary; 
th^.t  he  "paid  her  -  occasionally,  I  had  her  do  some  -ork  for  me,  I 
paid  her  for  those  specific  services;"  that  as  to  plaintiff's  testimony 
that  he  had  paid  her  on  account  of  her  salary,  "she  is  mistaken  about 
that; "  that  the  sums  she  tastif led  he  had  paid  her  "were  paid  hep  for 
doing  soF   specific  work; "  \at  he  was  never  a  partner  of  David  :i. 
I         \ 


iaaileiic;i  o;r  :iLti,i  ^on  Iblb  exle  iistii  itsVitia^i  VLt:ialBl<i  aoU&alzax.e 

no  stiiilci^^oji  idjd  bJLB^  ley&a  ba&lev&LO  »'M  i&iii   i^fxxeonculQae  tieii  juodti 

lev©  Qxl  smlxj-  ;^eil"i  9£ii  i:i£ii  lii^l  ^ieu^vA  oi  tfM  X^^l^e.  ciori  ^  ctnLooois 

Iina  x«^  ^-t  $1$  ^s>ri  tt&q,  sA  iMi   \^i^i  iX»tl  flJt  a»w  guiilJ-xrua  'xail  LJjjq 

ai  oiTKt  Jori  ei  ;>j:  JacW    jx'^b-J^c   lexl  1o  cIxujocob  xio  l>e2lQQB  ad  od-   9i»w 

.ixovr  ^sj39X  9iiJ  bib  aria  ^fitiJ   jaoajfost  ,0  ,A.  lol  :Iiow  led  1o  Jaoiu  ijib  ©ria 

d^09ilf?9*i  aoqU     .aitood  yje^b  ri^±w  oi)  od"  2XiJjCid"0£i  b&d  aria  ^ioii   juid  lol 

SB  ilooa  snoxiqelad-  ariJ  al  bQislS  as?;  seill  aiiJ-*'  ioA^  boltliizsi  lliLonlsIq 

>ft'it   {e9±*io>3o©*ixi)  Xa^sl  arict  al  Yflw  seme  Bdi  bti&  *^ ^aot.>Loa'i  so  nnslevsIO 

Io.odXIIo  oxli  oJ"  qu  jloexio  2*i>ii£l©v9X0  .iJI  noaCa^t  b&ti  eda  &&di  "  i&iaixz 

exla  i&di  b^Xllisei  llliaizlq  iiold-,QnJjasx®-aao'i:>«ai  nC     .snlMli/d  arid- 

"  ,rioa2iosI.  »  iuiBlevelO"    ^ijoxts-te  JiosiiC)  xhb  waa  levsn 

,«©8a&1ftJb  eiii  lol  josllx^eed^  oxfw  saeruMw  ^jjio  ©fid-  sbw  iiLsllozq^ 

©osXq  sariJ  nX  esoillo  fcfixl  «ri  j'srljl'  JbruB  ^a^ewssl  ^  ssw  srI  dACuf  i^silxJas;^  •« 

-I  fjoXisq  i&di  'gal'mb  de,£i:i   {aoid'Eexfp  al  tolieq  siH  ^iijj5  nol:f3&x;p  til 

h^ii  s\if  iBii^*'  noejfost  ♦©  •▲  l>n.e  noei'osTi  «H  btVAQ  dSl«  iaf^aa^ixaiiio  lia  bsd 

OOX^  XB(l  bluovi  I  d-fixiJ-  sisd:^  xiJlw  i)©sfsi;'iitii  I  fana  uinom  ^  00...    -lol  ©eijaX  « 

.:.irWo  ad;t  lie  bus  ^d^aom  s  00X$  ieil;^o  ©fU  \Bq  bluqv  xsd3  ba£,  ^futnoffi  a 

i^o±n©q  »x£;f  giil^jjJo  soDlllo  acW  dlI  fie^oXqfli©  &BMr  'llXv^niaXq  cf aili .  "  j s oaii&qx& 

ifl'isonoo  -isil  rfct^Xw  nolJ^^jaievnoo  y/i&  bad  lavea  ari  i^iuld'  Ji/ef  noi^esx/p  nX 

MXXJ8   arid-  nl  \iaicill  waX  oric^  b&xiAO  aoinLoal  .U  ^XtbCL  ^-sifct   |J'a»i&XoXqiB9  led 

aeii  --  sixoa  ,a^  jtl^tXir  noXJ^-ridoXb  eXcfc^XX  -^fisv  fcxjjd'*  J-iisXXsqqs  iatU 

.z^J,  n»riw  »S£^X  ^xiiii/icfs'J  ffloil  c^aitt  ";9aii;^  ;»«£!;)■  ^«  aov  •da   ^rwslaaia 

levoii  Oil  ^^:_v-   ^\'^  lUnu  ^soXllo  exU  al  anX^iio*  bo^ii^fa  ;>anXl  ©XxO'i 

{X'laXsa  lori  lo  ;^a9fir^jsq  en;t  s^Xixioanoo  i»d  dilti  aoli:ie.zevaoo  xflu  bmi 

•  9iE  io1  jL'io-    emo?.  ob  i&ri  bsrl  I   ,xXX&«oXa;siOoo  -  Z9ti  btaq"  ari  ^Ad;t 

ViofliX'^a*-'  a'l'iiinX-jXq  o;J  e..  ;^oxW  "^asoXviaa   oX1Xi>©qs  ozalS  lol  "xsil  6Xaq 

jodi,  nt'jiBJ-eXiii  eX  t-rlc."    ^Y'l^Xji.a  laci  lo  ^m;oooa  no  leri  blBq  b&d  ed  S&d:ii 

...  tad  iDlisq  9<xkm"  isxi  bX&q  bsd  9/1  bsXXi^^'jBbif  tde  ajwi:  suiS  ^Adt  "{iad^l 

,".  MvaU  lo  i©nctrr«q  b  "leysn  sbw  ©■-'      ^di"  y-jknom  Qt^^nmt^z  amoe  gaXoili' 
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Jackson  or  A»  0,  Jackson,  or  either  of  them;  that  they  did  not  have 
a  joint  checking  account.  On  cross-examination  appellant  testified 
that  "we  never  had  any  books  of  account;  that  when  plaintiff  furnished 
him  with  a  statement  of  her  account  he  supposed  that  it  was  given  him 
"as  a  matter  of  information  -  I  don't  know;"  that  he  did  not  dictate 
briefs  to  her;  that  "it  is  very  possible  that  I  may  have  dictated 
[to  her  J  general  issues,  or  something  like  that;"  that  not  to  his 
recollection  did  he  dictate  bills  and  answers  in  chancery  cases  to  her; 
tiiat  he  and  the  Jacksons  Imd  no  arrangement  about  dividing  fees;  that 
there  v;ere  a  few  cases  in  which  David  Jackson  and  appellant  took  part, 
"but  each  one  of  us  did  our  own  work  in  that  case,  '^e  had  no  joint 
accounts,"  The  following  then  occurred:  Q,  "And  you  handled  some 
lawsuits  together?  A.  Yes,  I  had  been  associated  with  him,  and  other 
lawyers,  too.  Q,  And  that  was  true  of  many  lawsuits  during  this 
period?  A,  No,  not  many,  Q.  Now,  on  those  cases  you  divided  the  fee, 
did  you  not?  A,  No,  each  one  got  his  own,  if  he  got  anything.  Some 
of  them  didn't  get  anything,"  Appellant  further  testified  that  he 
did  not  tell  plaintiff  that  she  need  not  v.'orry  about  her  salary  and 
that  she  v/ould  be  paid  in  full. 

Plaintiff's  claim  is  predicated  upon  the  theory  of  fact  that 
appellaiit  actively  and  in  a  public  manner  held  himself  out  as  a 
partner  by  allowing  the  use  of  his  name  in  a  firm  name,  and  that 
he  was  liable  to  plaintiff,  who  had  dealt  with  the  firm  on  the  faith 
of  the  ostensible  partnership^  regardless  of  any  secret  agreement 
that  appellant  and  the  Jacksons  may  have  had  betv/een  themselves. 
Appellant's  position  is,  "There  was  no  'holding  out  as  a  partnership,* 
To  the  rule  as  to  'holding  out'  there  is  an  exception  as  firmly  estab- 
lished as  the  rule  itself,  viz:  that  it  does  not  apply  where,  as  here, 
the  party  relying  on  such  holding  out  knew  or  had  reasonable  cause  to 
believe  that  there  was,  in  fact,  no  partnership^"  Appellant  argues 
that  plaintiff  should  have  known  from  the  things  that  came  to  her 
attention  while  she  was  working  in  the  offices  that  there  was  no 
partnership. 


( 
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©vxiri  ion  fcjtft  \;<tfl:f  ^isiW    icterfct  ^o  isrid^ia  to  ^^oei{o«T,•  ,0  «A  -xo  aoSiiOBt 

belllcfao;?  ;tnjIIoqqis  noi;  -gao'ic  aC     «;}'aw)D3s  anlJioexls  ;txiJ:ot  j3 

bBiieluiJj'i  "illiatBio,  nadw  :ta£i;t   ^wittro^oe  1o  aaloocf  x^b  ba/1  levsn  9w"  ^esit 

sslii  nsvls  2BW  ^i  &aiii  bB&oqqua  ari  ;tnj«500B  isii  to  ;trien©js;^a  b  il^iw  aid 

s^^.sJolt  ion  i)iJt)  9il  iadS  •♦jwonsf  (J-'jcloIj  I  -  ncicti.niolni  lo  ne:r;taiQ  b  ea" 

bBt.ciiolb  ©vfirf  xsm  I  J'srid'  sicflaaoq  t'^wv  eJk  *1"  cfsrii   \iBd  oj-  alsiid 

sJtrt  o:f  vlon  >t>a{j  "  j;taili  ailil  sniilcJ-smoa   10   ^aeusai  Isi»nes  (lexl  o;t] 

liod  od-  asBBO  x^so^^rf^  O-t  aiswaxis  Jbns  alllcf  scfaiJoib  ©li  bib  nolJ-oelloooi 

*jBri;t   jasQl  sxiJtJfeJrvil)  dsjoda  cfnsaresmjiTe  on  fjjsil  axiosaLofil,  eA&  ba^  »/l  ^firi* 

^d-ruBq  jfooct  J-nsIIsqqB  Jbns  noaatosli  bJrvsd  doltkf  at  ssaijo  wsl  b  e^s*  sisii^ 

:)^nJ:o(;  on  Jberi  sW     .©aeo  d-cxid  ni  ^iiow  mro  ttto  bib  tu  I0  @ao  doBe  JiwT* 

eriios  bslbOBd  Vox  JbnA**     ,jpt     1  fjsrrTyooo  nsrft  gniwollol  ei£T     ".aj-atfoooiS 

^srWo  fin^B   ^^±ii  liit:^  be^BiooBss  nsstf  fisri  I   ^«»T     .A     T-isri^sScct-  eiii/ewsl 

alitJ'  :^li!Jb  ad'ixfswel  y^b?"  "io  ©i^i^  sbw  d'arfS'  l3«it     i^     .oocf   ^ai&x^ial 

^90l  siicf  I>9l)lvif)  JJOY  eoziio  efnoilS  no   t.Yo5!   .9     .-'v^fiBCi  Jon   ^oH     ,A     :.boliDq 

afloS     t^hUxas  J 03  eiri  ^i   ^rwo  zM  d^os  eno  rfose   ^o        .  Jon  ssox  bib 

ejrf  d-fifl^  f)GltJ:5^8od"  'lad^J-iifl  *n8XI©qcA    " , aniiict'YrEB  ;ts^  si&dS  lo 

bns  -^tislBE  Tsri  d-xiccfjD  \;i'iow  d'on  deen  9rfs  3'firi^  I'tlctnislq  II;»»;   ion  tib 

*••  ••  .IXxrl  nl  foljsq  aCf  JbIi/ow  9d8  ^artf 

(tsxW  ;?ojsl  lo  xioori;t  9x1:^  noqw  fcs^aoiho^q  al  cilelo  s'llUnlili 

is  2o  .i^iro  llpaflilri  ijlsxi  lennsffl  ollcfuq  £  nl  Jana  -^Isvld-OB  ^naXlDqqjs 

d'isrid'  fjos  ^^mBn  eni:'!  b  ni  saiBn  eJtfl  lo  9sts  9ff:t  SniA^oIIs  x<'  i9n;txsq 

lEMjftl  9il^  no  xnall  orid-  ifctlw  dli^eb  bsi-l  oriw  ^lll^^niBlq'  vi  sldz^I  saw  9ii 

^j-nsmes^SB  d^fJiDee  •^cnJB  lo  aaBlb-iaa**!  tqirfe laniiBq  sicfxextacfao  3ri;t  lo 

♦  aevlec  nirj»d  bsd  avsri  tcbui  anoBifost  er(t  bOA  d-nallocqa  ctsri^ 

'  .qMaienJ-i/^q  e  aa  J-wo  snlMorf^  on  caw  eir-^iiV*    ^aJt  noljieoq  e'J-njsIIaqqA 

-cfBCtas  xlxoill  KB  noiJ-qsoxo  iLs  8±  cierfj-    'dx/o  ;3nJt.5Iof(»   od  8fi  olifi  stiS  oT 

^9i9ri  ea  ^«r^ailV/  xlqqa  ion  zQob  it  ir^di  :s±v   ^ILeai t  »Lun  odi  sd  &9£[3il 

oi  9^I/c^  gXcfmiozBGi  h*:^  10  v/eml  ctno  snJtblorf  rfoi't  no  sxilxX®^  Xdisq  sxlJ- 

89r;aii;  J-niiilsqqA     "^qMeiaoiiJiq  on  ^cfosl  ni   ^2>jw  siorM'  ;fciicf  9V9lX9d 

Tsri  oi  easso  ^rji:^  EgnlrUt  eriJ  moil  nvrcml  »VBit  bXxJoriB  1"^ijniBXq  iaM 

on  E,aw  s*^9xiJ-  :Jiii;j-  a^'olalo  6ri^  ni  ^^ni:f.ioiw  8C',y  eile   olhl^t  notin^^iti 

.qlrieisnd'iiiq 
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Many  years  ago,  in  the  case  of  Fisher  v.  Bowie 3 ^  20  111,  396, 
the  court,  speaking  through  Mr,  Justice  Dreese,  said: 

"Partnership  cannot  always  be  proved  oy   written  iirtlcles.  In 
fact,  in  very  many  cases,  writings  do  not  exist,  and  especially  in  a 
steamboat  concern.  In  such  cases,  and  in  all  cases,  the  rule  is,  if  a 
person  suffer  Ills  name  to  be  used  in  a  business,  or  otherwise  hold  hiat- 
self  out  as  a  partner,  he  is  to  be  so  considered,  whatever  may  be  the 
agreement  between  him  and  the  other  partners.  3  Kent's  Com,,  52; 
Collyer  on  Part,,  75 ,   sec,  80j  Stearns  v.  Haven.  14  Vt.,  54-0, 

"The  court.  In  this  case,  say,  7/hether  persons  are  partners 
inter  se  may  depend  on  their  contract  between  themselves,  '..'hether  they 
are  partners  as  to  others  depends  on  their  conduct, 

"A  party  permitting  his  name  to  be  used,  or  holding  himself  out 
as  a  partner,  will  be  equally  responsible  with  other  partners^  although 
he  may  receive  no  profits,  for  the  contract  of  one  is  the  contract  of 
all.  Guidon  v.  Robs on ^  2  Camp.,  802, 

"This  rule  of  law  arises,  not  upon  the  ground  of  the  real  trans- 
action betv/een  the  partners,  but  upon  principles  of  general  policy,  to 
prevent  the  frauds  to  which  persons  would  be  eiqposed,  if  they  were  to 
suppose  they  lent  their  money,  performed  the  work,  or  furnished  the 
materials,  upon  the  apparent  credit  of  three  of  four  persons,  when,  in 
fact,  they  did  all  those  to  two  only,  to  whom,  .without  the  others,  they 
would  have  lent  nothing,  performed  no  work,  or  furnished  materials, 
Waugh  V.  Convery  Carver  &  Giesler^  2  Henry  Blacks tone,  235>  a  leading 
case,  with  copious  and  instructive  notes," 

The  decision  in  that  case  has  been  followed  in  many  ^ater  cases 
decided  by  the  Supreme  court  and  the  Appellate  courts  of  this  ^tate, 
but  it  would  unduly  lengthen  this  opinion  to  cite  them.  Underlying 
them  all  is  the  rule  announced  by  Mr,  Justice  Breese,  that  whether 
persons  are  partners  as  betyreen  themselves  may  depend  upon  their  contract 
with  each  other,  but  'srtiether  they  are  partners  as  to  others  depends 
upon  their  conduct.  Section  I6,  par,  I6  (Partnership^  chap,  106  1/2, 
111.  Rev,  Stat.  1939),  reads  as  follows:   "(1)  V.hen  a  person,  by  words 


-cilxi  JbXod  selcviErld-o  10   ,2aanl8xrcr  js  nl  bsair  sd  oi^  snuia  alii  isllra  noeisq 

'-•rfct'   scf  ■\S£5r<  nevej-Bilv;   ^boiBbteaoo  oa   scl  ©;)■  al  ari   ^^eninsq  a  aa  iuo  Use 

;S^  ^.ffioO  s'drioli  £     ,eiaa:tij8q  isrld'o  orid-  Mu  inlrC  nsaw^tscf  itnoxHsen^B 

9ii9[uiiaq  9ia  aiioaisq  i0£i;tajrfw  ^^jsa   ^q&bo  zhH  at  ^;^lxxoo  srIT" 
XeiU^  ^arUsxfj'     ,  a  evlaeaerid^  neswd^stf  ?oai;txioo  iledi  no  baeqob  xaa  oa   Tsial 

^itujbaoo  ilaifxt  no  aJbrisqefa  zi^d^o  oi  2.3  aT[©fld'T«q  »ia 
&U0  llsasiM  -galbJiOd  10  ^b&sss  sd  oi  easci  zld  :gatiitm.i^q,  X^isq  A" 
dS^orijifi  ^2isn;Jifiq  i0£lcfo  x£c?lw  sidlaxioqgs'j  ^jlXsupa  sd  XXlw  ^lonJ-iaq  «  s« 
'io  d"osi^xioo  edS  ?.l  ano  lo  cJ'OB-acJ'noo  arl^  10I  ^ci^lloiq  on  sviooen  xom.  ad 

.208  ^.QiSLQO  S    .Jioado.'?  .V  nc  .IXjb 

-axisii'  Xflsi  siii"  lo  £^^D01a  sxic)'  aoqn  7oti  ^ssslrLs  wsX  lo  sSsii  zM'i" 

o:i  ^X^tloq  Xsasuss  lo  aoXqlonliq  aoqis  iisd  ^aiexid'asq  Qdi  aoe^iod  aoXi^s 

cJ      •    '■  Tj8il:f   11  ^£)eBoq;:9  od  I>Xj:;ow  ano« laq  rfoldw  c:t  eJbi/jsil  sxl:f  i'nsvsnq 

©f{;f-  bsxialmul  'xo   ^jIio.t  ari;t  f)©ai"ioln9q   ^x^^o^  iloxlj-  d"n©X  X9£^  saoqqx/e 

nl  ^naxlw  ^<ixi02ieq  'Uio'i  Zo  ^Qidi  lo  d-lbeio  Jn©isqq-?>  odi  noqix  ^aXslis^tAfli 

■S;sxli   ^sisxUo  9tU  iijoditv  ^ooxiw  cj-   ^xlao  ow:)-  o;J  ftiaoxtJ  XJs  bib  x^di   ,j-onl 

,8XiilT:9;tBa  fcerlaJxiiwl  10  ^fi-tat^'  on  I>9fflioli0q  ^gnlxld'on  ina£  evBii  filxxow 

SnlitisoX  «   ^^£S   ^©no^82iosXa  x*^®H  S   ^3i  ^  .    .v  fl^uaW 

",3tf;tcn  evlJ-yitfict^nl  i^ixa  aJJOlqoo  rfcTlw   ^osbo 
aftaao  19;Jt.j[  ^c^'ijsjai  nl  i>9woXXol  xiesd  &&d  B&ao  i^Bdi  al  nolalooi  sxf." 

^sd^ad^o  aiiio   lo  si'woo  sjJ'.sIXoqqA  «tIJ   iias  d'lffoo  ecoiqj/E  «fW  xd  beJblosJb 

gnl^tXaskiU     .fiiaxi;^  itilo  oi  xiolxilqo  aldJ  nc«x{cf3xi9X  x-^iJ^^^  blsjcv  fl  iad 

iQdi9d\i  i:idj   ^oaaeiS  &ol;tajjT,  ,'xU  \d  bBonuormQ  sLun  odi  al  XXb  aiaxl^ 

t'Ofii^noo  zt9di  aoqv  batneb  \&a  sevXftUKGiU'  a&ew;tdd  as  a'lsn^txsq  did  enoaiaq 

•iansqeii  aa^xUo  oi  aa  aidixiosq  »ia  X0^^  a9xi^9xiw  >^xid  ^iBxiio  xiOBS  dilm 

^S\X  OOX  .qBxio   ^qiiiaianc^is'J)  hi   ,ii>q  ^cX  nolcTosc.      .;toif£noo  il9xi;f  noqi/ 

•Mow  -^d  ^noeisq  ia  n«xfw   (X)"     jawoXXol  8b  eAii©i  t(?{i.?X  .^fa^tS  .vsH  ,XXI 
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spoken  or  written  or  by  conduct,  represents  lilmself,  or  consents  to 
another  representing  him  to  any  one,  as  a  partner  in  an  existing 
partnership  or  with  one  or  more  persons  not  actual  partners,  he  is 
liable  to  any  such  person  to  whom  such  representation  has  been  made, 
who  has,  on  the  faith  of  such  representation,  given  credit  to  the 
actual  or  apparent  partnership,  and  if  he  has  made  such  representation 
or  consented  to  its  being  made  in  a  public  manner  he  is  liable  to  such 
person,  whether  the  representation  has  or  has  not  been  made  or 
communicated  to  such  person  so  giving  credit  by  or  v/ith  the  knowledge 
of  the  apparent  partner  making  the  representation  or  consenting  to 
its  being  made.  -^^  *  ^» 

After  a  careful  consideration  of  the  evidence,  viewed  in  the 
light  of  the  law,  we  are  satisfied  that  the  trial  court  was  justified 
in  finding  for  plaintiff. 

Appellant  raises  several  technical  points  in  support  of  his 
contention  that  the  judgment  should  be  reversed,  but  we  find  no  sub- 
stantial merit  in  them. 

The  Judgment  of  the  Municipal  court  of  Chicago  is  affirmed, 

jaDGMENT  AFFIRMED, 

Sullivan,  jt.  J.,  and  Friend,  J,,  concur* 


_,_ 

-. >         -lL  i«xu  _..,  -  -ij  ,axio  -ifiB  o;J  aiil  ani;tixfte»"iq»^  lextfwLs 

^9l7fiffi  ix99cf  8.s£[  aoliaia9&siiq9i  £(aua  oerlw  o^  oaaieq  tiosju  \a«  o;^  sldall 
■  ■ '   0^  ilheio  a&yti  ^aoli&iaQ&5iq§,^  sittsta  lo  fi^jUl  *£ii  no   ^ead  oxfw 

or?:  Ou   sitfisi:!  ei:  std  Tsxutaffi  olXdJifti  £  fU:  Biisus.  :^iiKi  &il  d  id^iOBitaoo  no 

10  sbBffi  jOLi^ecf  ;tO£E  ajwi  10  eexi  iioi:;Jij;^n©8«iq9'i  9ri;t  i9iiieiia  ^noeusq 

9Sij9Xwo£L]i  djlo  £UJ>'  no  x<'  ^llteiQ)  sAlvii;^  OS  ixoa'Xdq  ilojja  o;:r  l>9;^soiiuaaBa}o 

at  saliaaenoo  10  xicl^Bd^aessiqen  sxfcJ  gixiiiaEi  rtsxid-iaq  d-n»xsqqij  siid^  lo 

*•     ^     •   .obam  aalsa  8^1 
oaj  ax  jjfj^siv    ^^eouLSXY.."!   saj    10  iioxj.i-ifiJi.uiot>   xi.'4.--'u:.i;   a  i»Jil/i, 
i)9±1Xo2i;(,  exiw  oojjoo  Isli^  9ii:t  cfiwU  JbsIlsWBg  ei*  ©w  ,waI  etii  lo  jii^xl 

. iliJuIsiq  10I  ^nlbaxJ  xU 

-cfjjs  oa  MJlI  9w  jxrd  ^bsaiavs'^c  ed  blifoiie  ^tnecisJbju^  aild^  ;ts£U"  noicrnsJ-uoo 

.:  .    -iljils  £1  os-oOixiv  lo  ;;^  11x00  Xaqislrtu  ■  (Rd^  lo  d-neffisiiW},  an'T 
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NELLIE  MOLLOY, 

V, 

CHICAGO  CITY  BAM  &  Tl^S 
COMPANY,  a  corporatl^, 
AppeHj9»#. 


LAURENCE  II.  FINE, 

Intervener  and  Appellant, 


4PPE^  FROlfvMUNICffAL 
COURT  OF  CHICAGO. 

303I.A.  74 


MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 


Nellie  Molloy,  plaintiff,  sued  Chicago  City  Bank  &.   Trust 
Company,  a  corporation,  defendant,  to  recover  certain  funds  on  deposit 
in  a  joint  account  of  her  sister,  Irene  R,  hiolloy,   and  one  Ellery  G, 
Eddy,  Upon  a  hearing  by  the  court  there  was  a  finding  for  plaintif '^ 
for  the  full  sum  on  deposit,  5iil40,04,  and  judgment  was  entered  on  the 
finding.  Laurence  ia.  Fine,  intervener,  who  filed  a  petition  for  an 
adjudication  of  his  attorney's  lien  against  said  deposit,  appeals 
from  the  judgment. 

Plaintiff's  verified  statement  of  claim  is  as  follows:   "1, 
Plaintiff  is  the  sister  of  Irene  R,  Molloy,  2,  Under  December  4, 
1936,  Irene  R,  liolloy  opened  a  savings  account  with  the  defendant, 
Chicago  City  Bank  6c   Trust  Company,  in  the  name  of  'Irene  R.  i^olloy 
or  311ery  G,  Eddy',  3,  On  September  9,  1938,  there  was  a  balance 
in  said  account  of  $140,04.  4,  On  said  9th  day  of  September,  1938> 
Irene  R,  Molloy  executed  a  receipt  and  vdthdrawal  slip  on  the  defend- 
ant bank  for  the  sum  of  $140,04,  v.hich  she  delivered  to  plaintiff  as 
a  gift.  5.  Plaintiff  took  said  vdthdrawal  slip  to  the  bank  together 
with  the  pass  book  for  s^id  account,  numbered  175739>  and  presented 
it  to  an  officer  of  said  bank  and  demanded  payment  of  said  sum,  which 
payment  was  refused.  6,  Defendant  still  refuses  to  pay  over  said 


i^^O^ 


^.\  ^xuiiiai! 
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.TflUOO  ailT  10  M0X14I10  HHT  OS^VIJaa  KAJM08  SOnaiTG   .HM 

d-lao<i©t)  no  ebru/l  alBiioo  nsvooen  oJ   ^;J^aBt«sol9i)  ^noWjBioqxoo  a  ^-^cosqaioO 
*C  x'lS-tJ^S  ©no  bmi  ^^oIIoM  ,H  ©neil   ji9;J'2J:e  nsxi  lo  ;tm/oo£ijB  d-nlof,  s  ni 

orW  no  beieiaa  zaw  ia&iSLgbvl  boB   ^-I^O^OM^  ^vti£oq»i)  no  mva  iltft  edJ  io1 

xis  101  nold^Xd-aq  a  b&lll  Oicfw  ^^oneviscJai:  ^onl*?  ♦i*  9oaoiiJ&Z     »^albai.\ 

eljisqqfi   ^c^ieoqsf)  bjjaa  iteniagB  ne±X  a'ysnioctJ^B  elil  lo  aoli^olbulbs 

,1"      ?ayroIIo1  ae  sx  mislo  lo  inetaQi&i&  bellliev  g » llWnlfil'i 

^■f'  i^tctoviooa  iQbaXi     ,S     .xolloiii  ,fl  snsil  lo  is;t£la  eii:;   ai  lll:tnlsl^ 

^d'lLstinolsi)  oftd-  fIJJ:w  cfiufooois  eanivss  &  Ijsns^qo  lolloii  .i^  ©nsil  t^£?I 

\oIIoj4  .fi  9n©rrl»   !•..  ilj  ni   ^AcxiBqiiroO  cfeinT  ofc  ^ml  xiLO  ogsolriO 

sonaliiQ  £i  EBW  sieiid'   ,^t?I  <?  ledxttdJqea  rtO     .£     .'\:i3i)2L  .0  xisJ^-t-^-  "lO 

^8c^I   ^isdusctqsG  lo  xcJE)  dS^  bl^z  nO     >     .-►O.OI^  lo  Sojjooob  bias  at 

-bnslob  eriJ-  no  qlXa  Iflwaaf)il^±'^  hng  Jq^lsoQi  jb  fae^xiosxa  xollo^i  .fl  ansil 

84i  lll^nliilq  o;t  ooisvllti)  sxle  dolAx   ^-W.OM^i  lo  iima   ^di  aol  ainfid  J-na 

aadd^ssocf  JioQCf  exW^  oj'  qllt;  lawaoijxl^i:*  ftlaa  aioo^  llJtJ^nlBl'^i     ,^     .*1Jl3  fi 

bQiao&B'xq  bn&   t^t^^^-t  beiedxaun  ^jouoooa  oL^  zoI  jLood  aaaq  edi  ditv 

dotxL^  ^Busz  btjia  lo  c^nsiaxsq  bobnsmob  ba&  jlasd  bl&z  lo  leolllo  ns  od^  il 

btaa  19VO  xaq  oJ^  aoex/loi  IlWa  d^xLal)n9l&  .      .        .bsajjlsi  csw  ia^nrcsq 
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sum  to  plaintiff,  although  plaintiff  is  la-wfully  entitled  thereto," 

The  Bank  &  Trust  Company,  defendant,  filed  the  following 
defense:   "Defendant  acknowledges  its  liability  to  the  person  entitled 
to  the  balance  in  the  account  of  Irene  d,   kolloy  or  Ellery  G,  Eddy, 
Suit  has  been  instituted  by  Ellery  G,  Eddy  to  recover  the  same  and  the 
Bank  has  a  notice  of  attorney's  lien  from  Laurence  K,   Fine  who  says 
he  is  attorney  for  Ellery  G,  Eddy,  This  defendant  prays  that  the 
Court  will  determine  who  is  entitled  to  the  balance  of  said  account 
and  offers  to  satisfy  a  judgment  for  the  same  ?d.thout  costs." 

The  verified  petition  of  appellant,  filed  vdth  the  clerk  of 
the  court,  apparently  without  leave  of  the  court^states:   "1,  He 
admits  there  is  on  deposit  in  defendant  bank  the  sum  of  4^140,04  as  the 
Joint  account  of  Irene  liolloy  and  Ellery  G,  Eddy;  that  they  v/ere  tenants 
in  common  of  said  funds;  that  said  Irene  iiiolloy  died  on  September  21st, 
1938.  2.  On  September  6th,  1938,  said  Ellery  G,  Eddy  made  demand  upon 
said  defendant  bank  and  presented  a  draft  against  said  account  for  the 
full  amount  thereof,  but  the  said  defendant  bank  refused  to  honor  said 
withdrawal  slip  and  refused  to  pay  to  said  Ellery  G,  Eddy  the  said 
amount  on  deposit.  3.  Petitioner  is  an  attorney  at  law  and  was  prior 
to  said  date,  September  6th,  I938,  retained  by  Ellery  G,  Eddy  for  the 
enforcement  of  his  right  to  the  aforesaid  funds  and  for  other  services, 
evidenced  by  a  »vTitten  contract  between  said  Eddy  and  petitioner, 
providing  for  the  payment  for  such  services  a  minimum  of  $200,  which 
said  Eddy  therein  undertakes  and  agrees  to  pay  and  further  provides 
that  petitioner  shall  have  a  lien  therefor  upon  any  moneys  or  property 
which  may  accrue  and  which  he  is  entitled  to,  4,  ihat  on  said  6th 
day  of  September,  I938,  petitioner  personally  served  upon  said  defend- 
ant bank  a  Notice  of  Attorney's  Lien  for  one-half  of  the  sum  of  $140,00. 
5.  That  petitioner  is  entitled  to  a  judgment  against  the  defendant 
bank,  upon  his  attorney's  lien,  in  the  sum  of  $70.00;  and  for  the 
further  sum  of  $170.00  as  a  minimum  under  his  said  lien,  as  by  the 
Statutes  of  the  State  of  Illinois  in  such  cases  made  and  provided. 


^,oi^tB£ii  b^liliaB  \LIjj1«sL  ^IVLlialalq  tiiuotUla  ^'ill^^nx^Xq  oJ  sous 
anJrf/oIXol  &d;i  belli  ^iaabas>'lof^  ^x^'^^i^oO  J-ei/iT  A  aincS  aill 

B'lCxia  odw  siii'^  ,i  eoaaiu&J.  noil  fioiJL  a'X^^iOJd'i;  Ic  oolJoc  is  eaxi  iixiea 
iauoooe  blzu  to  aonjslficf  sxIj  o;^  b(»l^lia&  ei:  oriw  ejiijii©i'&f>  IIlw  j-iuoD 

> 

aJfiBHo^  s-siw  \&£iS  iaiii   {^tiS.  .3  '^tcaXXa  Mb  xoXX©M  ans'il  lo  :tijjor)oa  ialol 

,.^8X2  -lecfiaaJqao  no  ^aXJb  xoXXek  Oiaeil  lil:"?.  ^Biid^-  (aisixi/l  iXse  lo  no..^  ou  ni 

.foqjj  tosmsi)  &b&sa  ■%bbS.  ,0  x^*-LC3i  ■&■£««   t-v-v-    t^^^  iB^eiq9Q  nO     ,-      .~d?-t 

uidi  10I  d^iu/ooos  idXjse  ^anXiSss  ttatb  s  I)0^n9&9iq  6ns  iloacf  &£i»ba9'i@b  blas^ 

bl^ii  loaod  0^  b^iSilAi  ^OAd  ioBba&leb  bl&a  Biit  ijjd  ^1<o9i&Ai  iauomB  Usfl 

bl&A  odt  xlobS.  <,{)  "^isXXS  blB&  oi  xaq  o:t  beeirt.©^  Sma  qlXe  XflWBobrWXw 

oXrcq  ssur  Ma  wjsX  Sa  ^eato^fiB  da  sX  i&aol.ili9H.     .£     •;}^Xeoq9£>  xio  ^nxfOios 

■TriJ  10I  TjJbKI  ,0  x^9J^-tS  X^  bant&i^t  ^Qi.^1  ^rlib  locfiud^tqsa  ^^hi&b  bis&  oi 

^  .'joXvise  ladio  lol  £>ftB  aMiJl  i^Xaesiols  &di  od^  *txiali  aJui  lo  drxeaiQOiolas 

^rraxioXd^X^taq  JbiXA  x^^  ^-tj**  fle«vr:^9cf  ^oaicfnoo  asJ^d^Xivv  jb  xcf  l>eon9jbXv9 

lioXfiw  ^OOSv  lo  m^mt^^i;Bt  a  BdoXrrcee  ildxrs  lol  ^trieis^jsq  ati;}-  lol  snXl>Xvoiq 

a9JbXvoiq  'iox1;)^'j:jj1  bms  x*^.  ot  assijA  Mb  eesLB^idbm;  xxXdierLt  x^^  ^-tas 

vioqoiq  10  exsnoffi  \aA  xxoqjj  loleisxlit  noXX  fi  eVBil  XXjsxIb   lenoX^tXit&q  ^add' 
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6di  lol  Me  (T    ^   "     lo  mxfa  ext^  nl   ^n&ll  c'x^^'^o^^b  eXii  coqjj  ^sCnscf 
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•i>9£)Xyoiq  baa  ebAm  eesBO  doi/2  nX  sXoaXXII  lo  e^B;r8  edJ-  lo  setviBSti 


-> 

aiherefore  petitioner  prays  for  Judgment  in  the  sum  of  $70,00  against 
the  defendant  herein,  and  for  the  further  sum  of  $130,00  against  any 
amounl;  received  or  recovered  in  behalf  of  said  Ellery  G,  Eddy,"  No 
finding  or  judgment  was  entered  upon  appellant's  petition. 

The  "Statement  of  Facts  and  Finding  of  the  Court"  is  as 
foJ.lows: 

"I.  That  there  was  on  deposit  with  the  defendant  bank^ 
Chicago  City  Bank  6c  rrust  Company,  the  sum  of  5^140,04,  la  a  joint 
account  in  the  names  of  Irene  Molloy  and  Ellery  G,  iiddy.  On  September 
5th,  1938,  Ellery  G,  Eddy  served  notice  on  the  bank  in  v,'ords  and 
figures  as  follows: 

"Sept,  5,  1938 

"TO  CHICAGO  CITY  BAIK  &  TRUST  COMPANY: 

"Notice  is  hereby  given  you  that  x  have  sole 

autnorlty  to  sign  withdrawals  and  to  withdraw  funds  from 
my  savings  account  at  your  bank,  held  jointly  with  Irene 
ilolloy  and  I  direct  you  to  permit  no  vvithdrawcls  therefrom 
except  upon  my  signature.  The  account  Is  Number  17^739* 

"(signed)  Ellery  G,  Eddy 
"2»  On  September  6,  1938>  Laurence  M.  Fine,  intervener  herein, 
and  Ellery  G,  Eddy,  served  notice  of  attorney »s  lien,  under  their  sig- 
natures, upon  defendant  bank,  in  words  and  figures  as  follows; 
"'NOTICE  OF  ATTORNEY'S  LIEN 
"•TO:  CHICAGO  CITY  BANK  &  TRUST  COMPANY,  CPIICv-GO,  ILLINOIS  1 

"'You  are  hereby  notified  that  I  have  been  retained  by 
Ellery  G,  Eday,  as  his  attorney,  unaer  a  \Tltten  contract  by 
hj.m  duly  signed,  executed  and  delivered,  to  represent  him  and 
to  render  specified  service,  in  connection  vdth  several  pro- 
ceedings, negotiations  and  adjustments,  respecting  his 
financial  status,  rights  and  obligations  arising  out  of  his 
relationship  with  Irene  Molloy  and  involving  mutual  s^.vings 
account,  being  Number  175739>  V'lth  your  bank;  and  that  in 
connection  with  Sc.id  proceedings,  the  said  Ellery  G,  iiiddy 
has  agreed  to  pay  for  such  services,  inter  alia^  a  sum  e:,ual 
to  one-half  of  the  sum  of  ^140,00  (One  Hundred  forty  Dollars) 
on  deposit  in  said  mutual  account,  and  I  now  claim  said  lien 
for  said  one-half  of  said  amount,  as  my  attorney's  lien, 

"'(signed)  Laurence  M,  Fine 
1:9  ^»  Clark  it. 
Central  5220 

"»I,  the  undersigned,  agree  to  said 
lien  as  hereinabove  set  forth. 
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"»( signed)  Sllery  G,  Eddy 

«»Sept,  6,  1938,» 

^'•3«  Thereafter  on  the  9th  day  of  September,  1938,  Irene 
R,  Molloy,  being  seriously  ill,  gave  to  Nellie  R,  kolloy,  her  sistej, 
the  total  amount  on  deposit  in  said  bank  account,  IrEn*  llolloy  there- 
upon executed  a  withdrawal  slip  for  the  balance  then  in  the  bank 
accouiit,  namely,  $140,04,  and  gave  the  withdrawal  slip,  along  v.ith 
the  bank  deposit  book  to  the  plaintiff,  Nellie  Molloy,  who  on  said 
d^ate,  Deptember  9,  1938,  presented  the  vdthdrawal  slip  and  the  bank 
book  to  the  bank  and  made  demand  for  said  sum,  Irene  Liolloy  d4ed  on 
September  21,  1938,  Irene  Molloy  had  possession  of  the  bank  book  at 
all  times  up  to  September  9,  1938,  v/hen  she  gave  and  delivered  the 
bank  book  to  the  plaintiff,  her  sister  Irene  R,  Molloy»  bllery  G, 
Eddy  does  not  appear  in  this  suit, 

"4,  The  bank  refused  to  honor  the  notices  and  withdrawal 

slip  but  retained  the  funds  pending  an  adjudication  of  the  party 

entitled  thereto.  The  bank  book  involved  herein  contains  Paragraph  3 

of  the  by-laws  as  follows: 

"•Money  deposited  for  Sfc.vings  and  vhe  interest  thereon  may 
be  withdrawn  by  the  depositor  personally  or  by  v.ritten  order 
if  the  bank  has  the  signature  of  the  depositor  on  record,  or 
by  authority  of  a  power  of  attorney  duly  authenticated;  but 
no  orders  for  money  shall  be  payable  on  account  of  such 
deposits  unless  the  depositor's  pass  book  be  produc  d  in 
order  that  such  payments  may  be  entered  therein  unless  the 
depositor  shall  prove  to  the  satisfaction  of  zh^   officers 
of  the  bank  that  such  book  has  been  lost,  stolen  or  destroyed, 
and  in  such  case  a  v.ritten  discharge  with  Indeinnity  to  the 
bank  agc^inst  all  loss  or  daJtaage  for  the  payment  made  without 
the  production  of  such  pass  book  shall  be  given  by  the 
depositor  to  the  bank, ' 

"5,  At  the  opening  of  the  Joint^  account  Irene  Lolloy  and 
Ellery  G,  Eddy  signed  a  cai'd  containing  printing  on  both  sides,  as 
shown  on  the  copy  hereto  attached. 

"6,  Laurence  M,  Fine,  attorney  at  law  filed  'lis  petition  to 
intervene  and  for  an  adjudication  of  his  attorney's  lien  agairst  the 
funds  in  the  joint  accoxint,  based  upon  a  contract  with  Ellery  G,  Sddy, 

co-depositor,  filed  by  him  herein* 

•7.  The  court  finds  that  the  ownership  of  the  funds  is 
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governed  by  the  by-laws  appearing  in  the  bank  pass  book  and  that 

therefore  the  entire  fund  on  deposit  belonged  to  Irene  Molloy  on  the 

date  of  her  delivery  of  bank  book  and  withdrawal  slip  to  plaintiff, 

Nellie  LiOlloy,  and  that  Nellie  Kolloy  acquired  the  sole  rights  to 

the  funds  upon  such  assignment.  Judgment  for  the  sum  of  4il40,00  is 

therefore  entered  in  favor  of  the  plaintiff, 

"I,  IVilliam  V,  Daly,  Judge  of  the  Municipal  Court  of  Chicago, 

hereby  certify  that  the  above  facts,  proceedings  and  rulings  of  the 

court  are  correct, 

"[Signed]  ;;illiain  V.  Daly 
"Judge  of  the  j.unicipal 
Court  of  Ciiicago 

"Dated  at  Chicago,  Illinois 
this  1st  day  of  February  1939." 

Attached  to  the  statement  of  facts  is  the  following: 
"175739 

"The  undersigned  agree  to  all  the  by-lavfs  and  regulations  governing 
savings  accounts  of  the  Chicago  City  Bank  &   Trust  Co.,  Chicago,  to- 
gether with  any  changes  therein  v/hich  may  from  time  to  time  be  adopted 
by  said  bank.  The  bank  is  authorized  to  for\7c.rd  items  for  collection 
or  payment  direct  to  the  drawee  or  payor  bank  or  through  any  other 
bank  at  its  direction  and  to  receive  payment  In  checks  or  drafts  drawn 
by  the  drawee  or  other  banks,  and  except  for  negligence,  the  bank  shall 
not  be  liable  for  dishonor  of  the  checks  or  drafts  so  received  in  pay- 
ment.  nor  for  losses  thereon* 


"Sign 
Here 


1       Jointly 
)     or 
)   severally 


"Address 


6336  Ingleside  Ave 


"Birth 
Place 


f^ 


Chicago^  111. 


Birth-      ) 

day )   1  Sept.  28 


(  2  Albion,  Penna, 


)  2  Sept.  20 


Occupation  (1  Housekeeper 


^ 


Ilother  •  s 
Maiden 


)  1  Katilda 

)    Hendrickson 


(2  Mechanic 


Name 


)  ?    ^fi^Y  J»"^ 


"Phone  Dorchester  7791 


Date 


"Authorized 

Signature 


Dec.  4.  19^6 


•*!  hereby  authorize  above  party  to  sign  savings  withdrawal  orders 
in  my  n^^me  against  my  account Date 


"On  the  reverse  side 

"JOINT  ACCOUNT  AGREMENT 
"(Pay  to  Either  or  Survivor) 


"CHICAGO  CITY  BANK  &  TRUST  CO. 
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"The  undersigned  hereby  agree  that  all  funds  now  or  hereafter 
deposited  to  the  credit  of  their  joint  account  with  the  Chicago 
City  iiank  and  Trust  Gq.,  or  any  part  thereof,  and  any  Interest 
thereon,  may  be  paid  to  any  one  of  the  undersigned,  whether  the 
others  be  living  or  not.  It  Is  further  agreed  that  the  bank  may 
charge  to  this  account  any  check,  draft  or  other  order  sign  d  by 
any  of  as,  or  dishonored  paper  endorsed'by  any  of  us.  Any  of  us 
may  ehdorse  and  deposit  In  this  account  any  Instrument  payable  to  any 
of  the  others  of  us,  ai^d  transact  any  other  ^uslness  on  this  account, 

"1      IBMiE   fi.  MOLLOY (signed) 

"2      ELLERY  G.  EDDY (signed) 

"Chicago  19 

witness  " 


Appellant  states  his  position  as  follows:  "Intervener's  theory 
of  the  case  is  that  the  possession  of  the  bank  passbook  is  immaterial 
as  determining  the  ownership  of  joint  funds,  as  between  co-depositors; 
that  the  court  was  without  Jurisdiction  to  adjudicate  the  rights  of 
joint  depositor,  Ellery  G,  Eddy,  without  notice  nor  process  against 
him;  that  the  court  failed  to  follow  the  statute  respecting  adverse 
claimant  as  disclosed  by  the  answer  of  defendant  bank  as  well  as 
plaintiff's  statement  of  claim  wherein  the  Interest  of  Ellery  G.  Eddy 
as  joint  tenant  is  admitted;  that  intervener's  rights  uAder  his  Notice 
of  Attorney* s  lien  and  under  his  written  contract  are  absolute,  under 
the  statute,  and  ought  to  have  been  adjudicated  by  the  court  as  prayed 
in  intervener's  petition,  and  judgment  entered  thereon."  Plaintiff 
contends  that  under  the  record  in  this  case  the  intervener  had  no 
interest  in  the  proceeding  before  the  trial  court  and  has  no  right  to 
complain  of  the  judgment  entered  by  the  trial  court.  This  contention 
of  plaintiff  seems  to  be  a  meritorious  one,  '.hile  appellant  filed, 
with  the  clerk  of  the  court,  apparently  without  leave  of  court,  a 
petition  for  an  adjudication  of  an  alleged  attorney's  lien,  it  appears 
from  ^ihe  record  that  he  took  no  steps  to  have  plaintiff  or  t.he  Bank 
answer  the  same.  From  the  "Statement  of  Facts  and  finding  of  the 
Court"  we  must  assume  that  appellant  offered  no  evidence  in  support 
of  his  petition.  Indeed,  there  is  nothing  to  show  that  appellant 
asked  tho  court  to  pass  upon  the  petition.  There  is  nothing  in  the 
trial  court's  statement  to  show  that  appellant  made  any  objection 
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nsbais  ^sjulocc^fi  sia  ion,iiaoi>  nedii.'m  eiri  lebmr  Mjb  aolL  &^X9i^'^o:jSk  lo 

aXfiiq  as  :^ijjoo  edi  \;cf  Lsd'jsolbi/tJbjB  ceetf  evjaxl  o^  ctrisi/o  £)iio  ,s;fi;;t3d-e  9di 

lliJnijili     "  •nooneiict  ceisctnQ  ctnsmsJbwt  ^^ifus  ^aoiJ^li'oq  t' TonevasJni:  h± 

on  bad  loriBviBinl.  srid-  ©ajao  aliit  nJt  61:0091  arid"  loLm/  ;tBjrtt  ztaeiaoo 

oi  id'^ti  en  asil  fihs  :tiirot)  IcJti^t  ei{;t  eiolecf  sniJbssooiq  Bd3  aJi  izsieial 

noitaoiaoo  sjtrrr     ,iiisov  Xr..!:i:f  9ri;t  ^cf  boieiae  Jn9inal}i;{,  exid^  lo  nljalqiaoo 

^bslJtl  d^Hiillaqqii  el/  .  no  axxoliod-JtisE  5  scf  oi   ejosca  Til^al&Lq  lo 

..   ^diijoo  lo  •Vfi^i  cfworl^tJ^y  xI;tnsiBqqB  ^cfiiroo  9r£;f  lo  alialo  srO"  xfc^lw 

etJseqqB  -it  ^noll  a'x'>nio;tJ^B  bea^II^s  xib  lo  noli aolbulba  ob  10I  noioJi^sq 

Tla&Q.  9x1.+  10  lll;:fn±jslq  ©VBrf  o:t  aqeJ-s  on  aloovt   sri  i&di  bioo  .     :oil 

©iW  lo  snllxill  bna  ai'oa'?  lo  SnnmeiBS^"  srU"  aoi^     .«)Sls8  sxtt  lawtTLa 

^loqquB  fll  ©onsLlvs  on  fcoisllo  JxifilXsqqB  iaitt  eiUiaaB  ^tsinn  sn  "Jix/oO 

cfnalXsqqa  J-ail^  woria  oi  snixlcToa  ajt  ori©jrf;f   ,5©9fjnl     ^aolilieq  aid  to 

«rio  nl  sniricton  si  oierfT     .noWlcterr  exij^  noqi;  aasq  oi  iissoo  idi  beHss 

noWodtcfo  xojs  abasa  J^n£llJaa>.  izdS  worla  od"  ct^flsma^ii^a  s'ctitfoo  iMl'Li 
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to  the  court's  finding  and  judgment.  The  statement  does  not  even 
show  that  appellant  appeared  at  the  hearing  before  the  court  in 
person  or  by  counsel.  From  the  state  of  the  record.  Including  the 
Judgment  -  that  makes  no  reference  to  appellant *s  petition  -  we  mi^ht 
reasonably  conclude  that  the  trial  court  considered  appellant's  peti- 
tion, if  it  were  called  to  his  attention,  as  abandoned. 

Appellant,  in  this  court,  contends  that  Ellery  G,  Eddy  was 
a  necessary  party  to  the  proceeding,  "yet  the  court  neglected  to 
obtain  jurisdiction  of  him  under  the  statute,  but  proceeded  to  adjudicate 
his  rights  and  entered  Judgment  divesting  him  of  his  rights  to  his 
funds."  Our  conclusion  that  appellsmt,  under  the  record,  had  no 
interest  in  the  proceeding  before  the  trial  court,  makes  it  unnecessary 
for  us  to  pass  upon  the  instant  argument,  but  we  iL&y  siy   that  there 
is  nothing  in  the  trial  court's  statement  of  facts  to  shov/  that  any 
such  question  wo.s   raised  or  suggested  in  the  trial  court,  and  appellant 
did  not  move  to  bring  Eddy  into  the  proceeding,  by  his  petition  or 
otherwise.  The  trial  court  could  not,  in  the  condition  of  the  record, 
have  entered  a  Judgment  for  Eddy,  even  if  he  had  believed  from  the 
testimony  tha.t  Eddy  was  entitled  to  the  fund  or  some  part  of  it.  How 
then  could  appellant  have  expected  to  enforce  the  alleged  lien  in  this 
proceeding?  '.e  note  that  the  ansv/er  of  the  Bank  &.   Trust  Company, 
defendant,  states  that  Eddy  has  sued  it  to  recover  the  amount  of  the 
deposit,  and  that  appellant  says  he  is  the  attorney  for  Eddy,  It  would 
seem  as  though  the  suit  of  Eddy  against  the  Bank  would  be  the  proper 
place  for  appellant  to  file  a  petition  to  enforce  his  lien.  From 
anything  that  we  have  said  we  must  not  be  understood  as  intimating 
that  the  finding  and  judgment  of  the  trial  court  were  not  justified 
under  the  facts. 

The  appeal  of  Laurence  L'.  Fine,  intervener,  is  dismissed, 

APPEAL  DISMISSED, 
Sullivan,  P,  J,,  and  Friend,  J,,  concur. 


otbvlb&  oi  heboBooiq,  itsd  ^9iui»:fB  Oiii  'lahiw  blM  lo  aoli^i  .  aljiido 

siri  o^  a^txi^li  &l£l  lo  olXA  "^lin&rlh  iaeBs:^biJl  beioiae  .u£u  ajn^ii  dii 

X"i«ii as liSHiHj  cJ"!  &d2Ua(  ^ixwoo  X&±ii  BtU  H'xolac  anl&ssoo^q  ©il:t  ni  t&&i9tal 

eiedi  Smi  •^.js  ^am  aw  J^uo    id^neflttraas  ^as^siii  edi  iioqi:;  «asq  ©;J  ax;  lol 

T5iie  d^sitt  wToiis  oj-  8d"0Bl  lo  ^a^mB^isie  a'j'xtfoo  Xali^  9il^  ni  acUri^oa  si 

dn&IIeqq^  Ma  ^  J"LE;oa  lalicf  dxli  Hi  Jbsdessix/a  %o  b^alat  C£w  at  .-loxra 

10  aoiili^q  &Xti  %(i  ^^albBsooiq.  eji:^  ocfni;  \bb&  sniid  ^  evoio  joa  bib 

f^biooei  edi  lo  aoiilhnoo  sxtt  at  t^ioa.  bXuoo  iiMoa  I^iii  «ilT     .salwisxlcfo 

Slid  xaoil  i)9V5j;X3<i  baxi  ail  11  xxova  ^xfiJ&a  lol  ^nsiasbiit  js  boieia9  evsri 

wo|[     .^1  lo  disq  exsoe  lo  |uxx/l  9i)[<;^  oc^  b&imaQ  e&w  -^1)3  ;^Ail;r  xaoioiiaocf 

exxlJ^  izi:  ixeXI  bsgdlXiS  Bdi  ooiolae  oJ^  I>9^09qx9  svefi  cfOBXXeqcia  JbXiroo  neild 

(-^cnAqjQxoQ  dairiT  ^  ^smS.  oxjUt  lo  lewexiJB  Qdi  i&di  sioa  »:'     i^snlbeaooiq 

&Ai  lo  ;}'£u;oiiU3  9^  lovooei  o^  ^X  beus  sjui  '^&J[>a  Sadi  ssd^v/a   ^d^nebneldb 

bXifow  :tl     ,xbb'd  ic1  xeaioiiB  odi  al  sd  z\Ba  J"n«XX©qqB  i&di  baa  ,;tlaoq95 

isqo^q  edi  ed  bluew  :iLa&Q.  9d;t  J'Sixl^s^  \bb3.  lo  iiue  &di  d:^ijcd:f  hb  tsee 

menu     *noJ:X  elfl  »oiolfxe  o;;  a^XcrXwsq  b  eXXl  o;*  ;Jix«Xl9qqB  lot  eoal 

:i^iil;^"i>)Silial  s^a  bcc  ed  ioa  iaisia  ew  bias  &v&d  9w  ^B£tf  saXxiJ"vxA 

beXlX^eii't  ioa  auew  ^ix/oo  XbIiJ'  til;)^  lo  iaBta^bul  ba&  ^albaVi  Qdi  itui 

.«^0£l  Bfii  "mbr. 
,bf>i  -1   ^loneviaini   t«flX^   .i  sofis'UJjjJ  lo  Xiasqqe  «j1T 

«ijjO{:oo   ^»X  ^bti&t'ti  baR  ^.L  «1i   ^aavtlSM^ 


40781  .,,^*<^*«^"""    j^"^- 


DAVID  BARRY  and  MARY 'SAHRY,   yM"""'  )        ^.,    ^ 

l^ppellee^     )     ,/  _  / 


,      ^,   ,      )    APFHAL  FRQi  CIRCUIT  COURT 


)    Wf  COOK  CoiSjfrY,   , 
ALFRED  H,  MAAC|J^"  /  )    /  :/   ./    '^^m,.-^^ 

^'      Appellant,  y^  )     '   " 


'3TJSTICE  SCAKLAN  DELIVERED  TIIE  OPINION  OF  THE  COURT. 


An  appeal  from  an  order  denying  defendant's  motlnn  to  quash 
a  capias  ad  satisfaciendum  issued  pursuant  to  the  Judgment  entered 
in  the  aforesaid  suit  wherein  appellant  was  the  defendant.  He  will 
be  hereinafter  called  the  appellant. 

An  incomplete  record  is  presented  upon  this  appeal.  Even 
the  Judgment  in  the  original  cause  is  not  included  in  the  record^ 
and  it  appears  from  the  praecipe  for  record  filed  by  appellant  that 
he  did  not  desire  the  Judgment  order  to  be  included  in  the  transcript 
of  the  record.  From  the  incomplete  common  law  record  before  us  we 
find  that  a  jury  returned  a  general  verdict  of  guilty  against 
appellaht,  and  that  there  was  submitted  to  the  Jury  "a  certsdn 
special  interrogatory,  *  *•  *  in  words  and  figures  following,  to-witj 
The  court  instructs  you  that  there  is  submitted  to  you  a  special 
interrogatory  for  you  to  answer  'Yes*  or  'No*  and  you  will  return 
your  ansv^r  to  said  interrogatory  v/ith  your  verdict.  Question: 
Did  the  defendant  at  the  time  and  place  in  question  fraudulently, 
maliciously  and  deceitfully  obtain  the  property  of  the  plaintiffs: 
Answer:  Yes,"  (Here  appear  the  signatures  of  the  Jury,)  Appellant 
did  not  appeal  from  the  Judgment  entered  against  him  in  the  original 
cause , 

Appellant's  position,  upon  this  appeal,  is  as  follows: 
He  concedes  "that  if  the  defendant  were  seeldng  to  question  the 
rightfulness  of  the  finding  that  malice  was  the  gist  of  the  action, 
his  only  avenue  would  be  by  way  of  direct  appeal.  *  *  *  That  he 
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dsiiijiaij  TcdXlJJS  lo  doXbaav  Xjeisnog  £  bQavuii^i  xitr^  jc  dsrid  Mil 

ulsdieo  «"  xiwt  srid  od  bsddXaicfjja  e«w  sierid  darii  bnu  ^c^riaXIoqqa 

,'Jxv.-od  ^SJttJtwoXXol  ZBitsslt  ttiz  ebio^  xii:  *  *  *  ^'^jnodaaoiiddnl  laJtoeqa 

Xfllooqa  B  ira\  ocf  beddiiadiis  a  J:  oiorid  dsrfd  ioOY  Eiotnisnl  dii/oo  si£T 

aru/d  o'l  XXlw  ssoy,  baz   *oM'    10  'gDY'    lowana  od  «ox  lol  YTodBaoiiedni 

taolizeug     ♦dolbiov  'lixo^i:  xiuX»?  ^c'lodBgoi'iod-xil  bl je  od  iswaus  iifox 

fX^diioXiii^x/Bil  aolJaeup  al  eoalq  btm  salt  sxld  is,  ia&bae^sb  arid  blQ 

JzllldXLtaXq  erid  lo  xdieqoiq  arid  alaido  xlltili tf>Oi>b  ba&  xlzvolotlaoL 

ixxfiXXeqqA     (#vtjit  "^  ^o  esiJK^ ijilalt  srid   Xieqq*  «ioH)     ".aeY     trrawanA 

XjuolgXio  tH  111  OjUC  dani^^as  be'iedns  ;rneuial>x/t  add  soil  XxiSqqfi  don  JbUb 

{BWoXXol  S£  al  ^Xaeqqx}  eMd  noqij'  ^iiuidleoq  e*ditaXl9qqA 
•dd  xsoldisxfp  od  scLt;(oG8  8iew  dxi&ta&lob  arid  11  djadd"  mbsoaoo  9R 
^noldos  6i£d  lo  dels  oiid  a«ir  ©oIXbo  dfidd  jaJtball  erid  lo  eatoXx/ldrislti 
•d  djBifX  <»  *  ♦  .Xjaeqqa  doeilb  lo  Ttaw  xd  ed  bXx/ow  exinevB  xXoo  aid 
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does  not  in  this  proceeding  question  the  correctness  of  that  finding 
on  the  part  of  the  jury  in  the  trial  of  this  case  in  the  Circuit 
Court.  He  could  not  be  heard  to  do  so  in  this  proceeding.  He  doet 
question,  and  he  has  a  right  to  question,  the  nature  of  the  Judgment, 
the  nature  of  the  case.  Pie  raises,  as  he  has  a  right  to  raise,  ths 
question  whether  tliis  is  in  fact  a  tort  action,  or  whether  it  is  not, 
in  fact,  an  action  in  contract,  -"^  *  *  That  the  complaint  in  the 
instant  case  does  not  state  any  cause  of  action  in  tort,  *  ■»-  *  That 
^or  the  reason  that  it  is  apparent  from  the  pleadings  in  this  case 
that  it  was  not  an  action  in  tort,  the  judgment  upon  v;hich  the  writ 
Issued  was  not  for  a  tort  committed  by  the  defendant,  wherefore,  re- 
gardless of  the  finding  of  the  jury  that  malice  was  the  gist  of  the 
action,  the  body  execution  ought  not  to  have  Issued,"  and  that  appel- 
lant's motion  to  quash  the  capias  ad  satisfaciendum  should  have  been 
granted.  Appellant  concludes  his  sTgument  as  follows:  "The  complaint 
in  the  instant  case  is  insufficient  to  give  to  the  Court  jurisdiction 
to  enter  a  judgment  as  for  a  tort,  committed  by  the  defendant.  It 
follows,  in  consequence  that  the  Court  was  without  Jurisdiction  to 
issue  the  body  execution  complained  of  herein  by  defendant." 

In  support  of  his  position  appellant  cites  sec,  5>  par,  5* 
chap.  77 f  111.  Rev,  Stat,  1939,  which  is  as  follows:  "No  execution 
shall  issue  against  the  body  of  the  defendant  except  when  the  Judg- 
ment shall  have  been  obtained  for  a  tort  committed  by  such  defendant, 
and  it  shall  appear  from  a  special  finding  of  the  jury,  or  from  a 
special  finding  by  the  court,  if  the  case  is  tried  by  the  court  without 
a  Jury,  that  malice  is  the  gist  of  the  action,  and  except  irtien  the 
defendant  shall  refuse  to  deliver  up  his  estate  for  the  benefit  of 
his  creditors,"  As  appellant  did  not  see  fit  to  incorporate  the 
judgment  in  the  record  we  must  assume  that  it  was  a  proper  judgment 
in  tort.  From  the  record  before  us  we  must  conclude  that  both  parties 
treated  it  as  an  action  in  tort.  There  is  nothing  in  the  record  to 
indicate  that  appellant,  during  the  trial  of  the  original  cause, 
raised,  in  any  way,  the  contention  now  advanced.  Indeed,  appellant 


Slisoirj  5tiJ  n.i  :.hli  lo  laiii  axfct  al  x^t^t  oirid^  lo  J^xsq  erfct  no 
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t ^  - 1.  OfW  lo  Biic^aa  etii  ^noWeex/p  o;f  ^f^B-^^  J"  ^^  ®jrt  i)xiG  ^noWa»x;p 
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concedes  that  in  the  trial  of  the  original  cause  it  was  assumed  that 
the  action  was  in  tort  and  that  the  contention  that  It  was  not  such 
an  action  was  first  raised  upon  the  motion  to  quash  the  v/rit. 

The  following  is  the  complaint  in  the  caaee: 

"Plaintiffs,  David  Barry  and  itary  Barry,  by  Norman  Peters 
and  Leo  G,  Hanna,  their  attorneys,  complaining  of  Alfred  H,  Maack, 
defendant,  allege: 

"1,  That  the  defendant  on  or  about  January  jlst,  1933,  in 
thp  City  of  Chicago,  County  of  Cook  and  State  of  Illinois,  falsely 
and  fraudulently  represented  to  the  plaintiffs  and  each  of  them,  well 
knowing  such  representations  to  be  false,  that  he  then  and  there  was 
the  owner  in  fee  simple,  unencumbered  by  any  mortgage  or  other  lien, 
of  the  lot  or  parcel  of  real  estate  and  the  improvements  thereon 
generally  known  as  6841  Calumet  Avenue,  upon  which  there  was  a  two 
flat  building  and  also  a  lot  or  parcel  of  real  estate  at  the  corner 
of  57th  street  and  Turner  Avenue,  upon  which  there  was  a  five  room 
bungalow,  both  of  said  properties  being  situated  in  the  said  City 
of  Chicago. 

**2t     That  the  defendant  tlien  and  there  was  not  the  owner  in 
fee  simple,  free  and  clear  of  any  mortgage  encumbrances  or  other 
liens  of  said  lots  or  parcels  of  real  estate  or  either  of  them,  and 
that  the  same  and  each  of  them  then  and  there  and  from  thence  hitherto 
were  and  are  encumbered  by  mortgages. 

"3:  That  the  defendant  at  said  time  and  place  in  consideration 
of  the  sale  and  delivery  to  him  by  the  plaintiffs  of  certain  Home  Owners 
Loan  Corporation  Bonds  of  the  agreed  value  of  $2000,00  for  which 
defendant  executed  and  delivered  to  plaintiffs  a  receipt  for  the  sum  of 
$2000.00  and  promised  that  within  six  weeks  thereof  he  would  deliver  to 
plaintiffs  a  mortgage  note  evidencing  the  obligation  of  the  defendant 
and  his  wife  to  pay  to  the  plaintiffs  the  principal  sum  of  $2000,00, 
said  note  to  be  dated  at  Chicago,  Illinois  on  said  January  jlst,  1935 
payable  to  the  order  of  the  plaintiffs  two  years  after  date  and  becJlng 
interest  on  said  principal  sum  at  the  rate  of  6%   per  annum  after  date. 
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interest  payable  semi-annually,  said  note  to  be  secxired  by  a  good 
and  sufficient  first  mortgage,  deed  or  first  mortgage  trust  deed, 
on  one  or  the  other  of  said  lots  or  parcels  of  real  estate;  that  at 
the  expiration  of  said  six  weeks  the  plaintiffs  demanded  said  mortgag* 
note  to  be  secured  as  aforesaid  whereupon  the  defendant  delivered  to 
plaintiffs  p.  promissory  Judgment  note  in  the  principal  sum  of  $2000,00 
dated  at  Chicago,  Illinois,  January  31st,  1935  payable  two  years  after 
date  to  the  order  of  the  plaintiffs  and  each  of  them  to  accept  on  hii 
representation  and  promise  that  the  giving  of  such  note  merely  was  a 
temporary  meesure  due  to  the  delay  he  had  suffered  in  obtaining  a 
merchantable  abstract  of  title  to  either  of  the  premises  aforesaid 
showing  fee  simple  title  in  the  defendant  unencumbered  by  mortgage 
or  other  liens,  which  defendant  would  obtain  within  a  reasonable  time, 
whereupon  the  said  promised  first  mortgage  note  and  mortgage  deed  or 
trust  deed  securing  payment  of  same  as  aforesaid  would  be  substituted 
for  said  judgment  not.  [note] 

"4:  That  on  or  about  January  31st,  1937,  the  defendant  informed 
the  plaintiffs,  after  many  repeated  demands  upon  him  for  the  substitution 
aforesaid,  that  he  could  not  make  such  substitution  because  of  mortgage 
liens  upon  both  of  said  lots  or  parcels  of  real  estate  which  was  the 
first  knovdedge  plaintiffs  or  either  of  them  had  obtained  thereof, 

"J*  That  the  plaintiffs  and  each  of  them  relying  implicitly 
upon  said  false  and  fraudulent  representations  of  the  defendant,  sold, 
conveyed  and  delivered  to  him  said  ilome  Owners  Loan  Corporation  bonds, 

"6:  Ihat  the  above  representation  by  defendant  as  to  his  then 
ownership  of  said  lots  or  parcels  of  real  estate  clear  and  free  of  any 
mortgage  liens  or  encumbrances  were  made  by  the  defendant  to  the  plain- 
tiffs, and  each  of  them  with  the  intent  that  they  and  each  of  them 
should  rely  thereonj  that  the  said  representations  were  false  and  were 
known  by  the  d  rfendant  to  be  false  and  that  the  plaintiffs  and  each  of 
them  did  rely  thereon  and  thereby  the  defendants  falsely  deceived  and 
defrauded  the  plaintiffs  and  each  of  them. 

*7:  That  the  plaintiffs  claim  damages  in  the  sum  of  $2000,00, 
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the  value  of  the  said  Home  Owners  Loan  Corporation  Bonds  together 
with  the  addltiona.l  sum  of  $1000,00  as  punitive  damages. 

"8,  To  the  damage  of  the  plaintiffs  in  the  sum  of  $3000,00 » 

"JBherefore,  plaintiffs  pray  judgment  against  the  defendant 
for  said  sum  of  $3000.00," 

Appellant's  answer  denies  that  he  made  the  false  ^nd  fraudu- 
lent representations  alleged  in  the  complaint;  alleges  that  he  pur- 
chased from  plaintiffs  the  Home  Ovjners'  Loan  Corporation  bonds  and 
paid  for  them  by  giving  plaintiffs  his  promissory  note  in  the  sum  of 
$2, 000 J  that  at  "the  time  of  said  purchase  of  the  Home  Owner's  Loan 
Corporation  bonds,  he  was  the  07«ier  of  considerable  property  but  that 
the  encumbrances  on  same  were  of  record  and  that  he  at  no  txme  con- 
cealed his  financial  condition,  but  in  fact  made  it  clear  to  the 
plaintiffs  by  telling  them  that  he  could  not  pay  for  said  bonds  for 
a  period  of  two  years  and  that  the  plaintiffs  knowing  this  tiirned 
over  said  bonds  to  the  defendant  and  accepted  in  exchange  his 
promissory  judgment  note  due  two  years  thereafter.  Defendant  there- 
fore alleges  that  plaintiffs  are  entitled  to  the  sum  of  ^>1975.  ^0 
which  he  freely  admits  is  due  them  and  which  he  fully  intends  to  pay 
but  states  the  fact  to  be  that  there  at  no  time  was  any  fraud, 
compulsion  or  deceit  practiced  against  said  plaintiffs," 

Appellant  concedes  that  the  complaint  "contains  many  allega- 
tions which  apparently  charge  the  defendant  with  the  commission  of 
some  tortious  action  or  actions,  •♦  but  that  in  view  of  other  allega- 
tions in  the  complaint  there  arises  some  doubt  as  to  what  was  the 
basis  of  the  action.  Even  if  the  instant  question  were  presented  to 
us  upon  an  appeal  from  the  judgment  entered  in  the  original  case, 
we  would  not  hold  that  the  complaint  was  fatally  defective  in  ste^ting 
an  action  in  tort,  especially  in  view  of  the  fact  th£.t  counsel  for 
both  parties  and  the  trial  court  treated  the  complaint  as  setting 
up  an  action  in  tort, 

"Section  42  of  the  Civil  Practice  Act,  ch,  110,  par.  166, 
111.  Rev.  Stat.  1937,  provides:   '(3)  All  defects  in  pleadings,  either 
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in  form  or  substance,  not  objected  to  in  the  trial  court,  shall  be 
deemed  to  be  waived, '  Vlahos  v.  Andrews ^  362  111,  ^93}  Carson-Payson 
Co.  V.  Peoria  I'errazzo  Co..  288  111.  App,  583."  (Brandtien  &.   KlugCf 
Inc.  V.  Forgue^  299  111,  App.  ^85,  590.)  "Under  the  Civil  Pi'actice 
Act  (111,  State  Bar  Stats,,  193^*  chap.  110,  pars.  16I  and  170)  plead- 
ings are  to  be  liberally  construed  with  a  view  to  doing  substantial 
Justice  between  the  parties,  and  no  pleading  is  to  be  deemed  bad  in 
substance  which  shall  co^.taln  such  information  as  shall  reasonably 
inform  the  opposite  party  of  the  nature  of  the  claim  or  defense  which 
he  is  called  upon  to  meet,  and  all  defects  in  the  pleadings,  either 
in  form  or  substance,  not  ojected  to  in  the  trial  court,  shall  be 
deemed  to  be  waived.  In  Carson»Payson  Co.  v.  Peoria  Xerrazzo  Company ,1 
288  111,  App,  ^Qof   this  court  held  that  even  the  failure  to  allege 
in  a  complaint  in  tort  that  the  plaintiff  was  free  from  contributory 
negligence  was  not  such  a  defect  as  could  be  taken  advantage  of  upon 
appeal  where  the  sufficiency  of  the  pleading  had  not  been  challenged 
in  the  trial  coiirt.  If  the  complaint  here  was  defective,  we  hold 
the  defect  has  been  waived  by  the  defendant,"  (Engel  v.  City  of 
Chicago.  290  111,  rtpp.  604,  Abstract  opinion.) 

Here  v/e  liave  a  case  where  both  parties,  in  the  trial  court, 
treated  the  action  as  one  in  tort,  and  under  the  record  in  this  case 
we  would  not  be  warranted  in  holding  that  the  complaint  was  so  fatally 
defective  that  it  would  not  support  a  verdict  and  Judgment  in  tort. 

The  order  of  the  Circuit  court  of  Cook  county  denying  appellants 

motion  to  quash  the  capias  ad  satisfaciendum  is  affirmea, 

ORDER  DENYING  MOTION  TO  QUASH 
CAPIAS  AD  SiiTISFACIiaiDDi:  AFFIRiiED. 

Sullivan,  P.J,,  and  Friend,  J,,  concur. 


9tf  II.6/is   ^&'s.."no  lair^  9slS  nt  o?    is*. -^o' i;  '  '     on   ^eoaBJ^ccfi;je  ao  ailol  xxl 
.r^^C     -  .    -I  S^    .  '.bovirnr  ou  o^  £»acio9b 

»oi^ou^<l  livt'J  ^>dit  lobaXP*     (.0^^   ,(;Jc/c:   .qqa  «.CII  ^  .Wiaio^'i   .v  .aal 
-£»cGlq  (O';:!  tiiB  loi  ,BiBCi  <OIX   .tjado  ^^J.^.?!  ^,e.^-,.^     -^cfl  VtB^ii   ,1X1)  *©a 

at  b&d  foiaisseb  orf  o:f  e±  sxiUbasIq  Oil  Sfijs  ta©±;?'XKiq  t»tU  n39«Jdd  ©oi;j3JJt 
TiJ^<f-^at)«.}©i  IXsilt  e.3  noljsm'^olfii:  arwe  jj.i:ij;tiiOo  iLKifc  liftiaw  »oaBia<isiz 

fiwiite  \a3fll£>B«X(|  edit  a±  s^^QslteB  lis  boB  ^i^ots.  Am  noqjj  c9ll&a  ^t  ad 
9cf  XXarfa   ^cfotfoo  J^l^  arfj  nl  o^T  6®d'0€»to  ioa  ^aoiSisd^adwa  lo  inol  al 

oaaXXs  o;f  souXJisl:  oa;^  nsv©  cl^^aJ'  51^  j^iwoo  zMi   ,68<i  .qqA  .XXI  88s 

^•^oijLfdiiJnoo  soil  sril:  aiaw  lliitnlaXq  ^i  iad^  iio^  al  ;JisiBXqfflOO  «  al 

noqji  lo  sg^J-navfia  ttsoL&i  ecf  £tXuoo  qb  cfsalsf)  a  liojus  ^cii  aaw  eaoi^s-tissia 

be^xisXX^iio  aQQd  ion.  h&d  anXbijaXq  ai0  *io  '^oasloXxlAfa  SiliJ  e-aariw  Xaaqqe 

bioA  9W   t9vx;}^oelv:>Jb  bjsw  »a9xi  ^aXaXcmoQ  adt  II     «^auo9  XaXi;j  e»£U  nl 

lo  ^;^X0  .Y  l9;mS)     ",^aaiMS9li9Jb  euci^  xcf  i>®vXflW  ixa^cf  ftjwi  ;^o»l9B  axtt 

(•fiCXniqo  itojsi^adA  ^^Od  ,qqA  .XXX  0^  ,okidoxii5 

^v' uTc:;  i.05i"X^  Sii*  flJt  ^teld^iaq  iitod  snexiff  easo  is  »v«ii  tpn  aa^H 

02J30  eJLctf  111  l)ios8i"i  9di  i&bms  ba£   ^iio:i  al  sno  z&  0oiJ»&  arW  bijfit-ij 

yXXm-bI  OS  3flw  jfixi-oXqiKoo  &ilt  iodi  •gaibloLl  al  b^iiiBitisn  »ef  J©a  bljjow  ©w 

•iioi  nl  Jnemsiiift  ^^^  :foi£*i©v  £  J^ioqqjjs  cfon  fiXtfow  il  ;Ji3ri;t  evX;^99l«o 

•jufiXXeqqe  3iJXx;flD£)  x^iswoi^  3I00O  lo  Jtwoo  ctJUroilO  arid   lo  idftno  fuil 

.jbOintilla  al  :    si{j  aaoi/p  o^  noX^Offl 
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FERHIS  SMITH,    ,/ 

Appellee^ 

V. 

GUHALDINE  S.  R^aR!l'S, 

Appellant, 


'AffEAL  FROM  MUNIjCIPAl,  COUTIT 


oA^IitCAGO.     V,, 

303  I.A.  89 


MR*  JUSTICE  FRIEND  DELIVERED  mS  OPIia:ON  OF  THE  GOUHI. 

On  April  7,   1937,  Ferris  Smith,  plaintiff  herein,  secured  a 
Judgment  by  confession  against  the  defendant,  Geraldine  S,  Roberts, 
predicated  on  a  note  executed  June  23,  1926,  by  Thomas  T,  Roberts  and 
Geraldine  S,  Roberts,  husband  and  wife.  Execution  Issued  on  the  Judg- 
ment and  was  returned  "No  service  and  no  property  found." 

On  January  l6,  1939>  Geraldine  S,  Roberts,  defendant  herein, 
appeared  specially  and  moved  the  court  to  vacate  the  Judgment  by  con- 
fession of  April  7>  1937^  and  advised  the  court  of  the  death  of  Thomas 
I,  Roberts  prior  to  the  entry  of  the  Judgment, 

Thereafter,  March  16,  1939,  Harry  J.  Myerson,  attorney  for 
the  plaintiff,  filed  of  record  in  the  Municipal  court,  where  the  judg- 
ment by  confession  had  been  entv-^red,  an  affidavit  which  set  forth 
in  substance  (1)  that  since  the  entry  of  the  Judgment  by  confession 
on  -.pril  7,  1937,  the  Circuit  court  of  Appeals  for  the  seventh  district, 
in  a  cause  entitled  Roberts  v.  :'etropolitan  Life  Insurance  Co.  (94-  Fed, 
(and)  277),  adjudicated  the  validity  of  the  several  confession  upon 
certain  of  the  notes  executed  by  Geraldine  ff,  Roberts  and  Thomas  T, 
Roberts  constituting  one  of  the  series  of  notes  of  Ttilch  the  note  in 
this  case  is  a  part,  which  were  identical  with  the  note  herein  except  as 
to  the  amounts  thereof;  that  thereafter  defendant  made  application  in 
that  cause  to  the  Supreme  court  of  the  United  States  for  the  issuance 
of  a  writ  of  certiorari  to  review  the  judgment  of  the  Circuit  court  of 
Appeals  in  said  cause,  ?;hich  ves   in  due  course  denied  (303  U«  '^»   ^^0) 
thereby  establishing  Judicially  the  validity  of  the  confession  upon  the 


rnuoc  JAqisiTtUM  mri  . 

.^.     T    .f>  A  r** 


V)  \ 


ana  adisdoH  »T  e«ifflDriT  -^cf  .^^S?I  ^£S  sxurL  fiecfxrosx®  ed'on  b  no  l)s;t/30lf>e'iq 

-SbwJ;  odi  xxo  fssifeal  nol:fjaODx3     ^allw  ixiB  bn^.daud  ^tiiedofl  ,d  anlJbJLgisO 

:     "  ,bmttA  "^d  isqoiq  oa  ba&  ©alvxse  oTI"  f)9mj3':f si  e.ow  bn&  iaom. 

^atoi9A  &tmbaBtob  ^ad"i9cfoH  ,a  ecIfeXaioO  ^?J:9X  «^I  ■^•usunfiT;  nO 

-•£100  xd  iaosi^bnl  ad^J   ©d-soflv  oit  j-ii^o  oxfd-  b©vo£;  Ixib  "^IX31o9<ie  uryL^vL^qB 

-■gbss'i  9fii  eisi^  ^iniJoo  IsqlolniirM  &d&  al  b'loo^i  to  J&slll   ^I'^ioniBlq  enj 

flolaaslfloo  v,d  d-newsJont  ©iict  lo  xiin^  od&  ©anic  :fsitf  (I)  f»ofis^adi;a  nl 

^oOli;)-alt»  j'ctaovse  ©li^   io1  aIje»qqA  lo  iivoo  tlttoitO  erii   ,^£^I   ^^  LttqA  no 

,1)9'!!  fP)   ,  ,  ipH  b9ima9  ©exiBO  £  n± 

,T  aamoflT  Jbius  B^nc^don   ,?,  sni:Moi9u  xd  bsiiso^x^  teion  atU.  lo  aiaSi90 

til  sSoa  &d:t  xlojtxlvr  lo  acjon  lo  a»±'is>a  9iriJ"  lo  sao  3fl±;tJullI;faxiot»  eiastfoH 

CA  iq^sziXQ  ttteiad  ad^on  srij   ilJ^lw  lBt>lia»bl  ©new  xlolrfw   ^;taeq  b  ni  eaao  «lii^ 

rtl  no±d"sc±Iq<tc  0b&a  ^a&basleb  iBSlAonodS  i&iiS   I'io'i'iorU  eiaisomB  d£tf  od" 

SDOisx.'aai  ©xl^J^  lol  Q»tt^Q  JbocfjtnU  erI.J  lo  cfij/oo  sfflfliqi/a  ©il^  oct  eexxao  SadS  . 

lo  ^Joiios  ^luoilO  odi  lo  ;tixa«8J!)JLf^  orfi^  w*lv»ic  o:t  It^ioIcJ^ioo  lo  ;ti:i»/  b  lo 

(Odd   ,2  ,U  £0^^)  bolneb  ss'll'oo  exfJb  nl  asw  siottt:r  ^9&iJSi9  i>JtB8  ni  alBeq 
«&  floqxj  AolasolnoD  9xU  lo  x^JtI)llBV  ad;}^  xIlBlolbut  SAJulalldA^aa  X<f9nt- 


note  which  is  here  under  consideration;  (2)  that  subsequent  to  the 
denial  of  the  pstitlon  for  writ  of  certiorari  in  the  oupreme  court  of 
the  United  3tates,  G^sraldlne  S.  Roberts  filed  a  certain  bill  of  rerlew 
in  the  United  States  District  Court  for  the  Northern  District  of  Illi- 
nois, Eastern  Division,  in  a  cause  entitled  Roberts  et  al.  v.  Ghc:rle3 
H.  Albera,  as  receiver  of  Cody  Trust  Co.,  in  cause  No,  I6057,  wherein 
she  sought  to  review  and  set  aside  the  judgment  entered  in  the  cause 
of  Roberts  v.  Metropolitan  ^Ife  Insurance  Co.  on  the  ground  that  the 
judgment  was  null  and  void,  because  the  warreoit  of  attorney  required 
a  Joint  confession  and  not  a  several  confession,  and  thereby  the 
District  Court  of  the  United  States,  the  Circuit  Court  of  ..ppet.ls  and 
the  Supreme  Court  of  the  United  States,  in  the  several  causes  were 
without  jurisdiction  over  the  subject  matter j  (3)  tliat  on  June  7,  I938, 
the  court  dismissed  without  prejudice  the  bill  of  review  on  motion  of 
Charles  II,  Albers  as  receiver,  leaving  the  judgment  renaining  in  full 
force  pjid  effect;  (4)  that  Geraldlne  ^.  Roberts  thereafter  filed  a 
petition  in  the  Circuit  court  of  Cook  county  In  a  cause  entitled 
People  of  the  State  of  Illinois  v,  Cody  j^rust  Company,  No,  B-28292I, 
wherein  she  sought  to  vacate  and  set  aside  the  judgment  by  confession 
entered  by  the  Honorable  "Jllllam  Y.  Brothers  on  December  16,  1935>  and 
that  subsequently  Judge  Brothers,  upon  full  hearing,  denied  the  motion 
to  vacate  the  judgment,  leaving  the  same  in  full  force  and  effect; 
(5)  that  thereafter  Geraldine  3,  Roberts  filed  a  petition  in  the  cause 
B-282921  in  the  Circuit  court  of  Cook  Cgunty,  seeking  to  recover  from 
Albers  as  receiver  the  proceeds  of  the  judgment  paid  to  him  by  her 
under  the  decree  entered  in  the  Federal  court  on  the  ground  that  said 
payment  was  made  by  mistake  of  law  or  fact,  in  th^t  the  Federal  court 
was  without  jurisdiction  to  enter  the  f.foi-esaid  decree,  sine  the 
original  judgment  by  confession  was  void,  and  in  violation  of  the 
warrant  of  attorney,  not  liaving  been  confessed  jointly  instead  of 
severally  against  the  makers  of  the  note;  and  upon  hearing  by  the  court, 
the  motion  made  to  strike  said  petition  V7as  sustained,  and  the  petition 
was  dismissed  by  the  Circuit  court;  (6)  that  since  the  entry  of  judg- 


QtiS  oJ  iaevphfttiuz  iacii  (S)   jnoWBifiMsfloo  iBhcu  9i9d  zt  liotslxr  s^on 

vslvei  lo  Hid  nlfi^tieo  b  beli\  Bt'isdoF  ,c    »nJtf>IenpC  ^es^ts^t^  be^tlnC  sd^ 
-i.LZI  lo  ;tol'r^a±0  niedi'ioV.  edi  10^  :)"ii;oO  ^olnJeia  a9;ts;f3  fco^lnt?  orf*  n± 

iii^i'iorlw   ^\^Oc)I  .oil  asirso  nl  ,  .00  Jsi/^iT  x^'oD  lo  isvlsosi  es  ^ai^^olA  .H 

eeuao  eric^  £ti;  ib5»'Xf*;J"n9  ^rieicsJ^wt  eci.;?  95xs3  ioz  fia-s  fcirvGi  oJ  jtIsxjos  »rfe 

afU  J-isriif  finuo^rs  ©xli  no  ,sO  gofianuanl  alJbJ  a&Slloooiii'\  «v  icftetfoH  lo 

Jboiiifpsi  "\ceniocr:tB  lo  drtsixsw  srW  sejjauscf  ^fciov  fine  Ilmi  asvV  ^nsnrgbiJt 

&di  -^dexoifiJ  IioB  ^nolesDlfloo  luievoa  b  Son  ftns  jnoicoclnoo  ;tnlot  s 

JbHB  aJLfisqqj.  lo  j-txroO  J-JtwoilO  odd"   ^BeiQS?.  boShtV  9d:j  lo  tzvoO  Soll:^c.L- 

©asw  aoeiifio  Ibiovob  sdd^  n±  ^asifata  f)©*inll  od^t  lo  d-UfoO  *ttGiqx/r;  flri:f 

K^i^l  tS  QfiiJv  fio  d-firii-  (£)   jis^vSiH  d'S?)uCfi;a  9dS  levo  noJWa±fcalix;t  Svoditm 

lo  nol^od  no  wajtvsi  lo  Illcf  §il<f  ©olfjuts^iQ  ^irejjrtflw  boscinssla  ^ijioo  sdS 

llsjl  al  3iilrt±i5ia6i  d-nacsfcjJt  9d&  ^Iv^sl  ^iDviso^a.  bb  eiocfXA  ,H  esIi^jfC 

s  boin  lacf-lxs^arid'  ej-istfofi  ,"  aclblBisC  iadi  i^)   jctOQll©  bus  eonol 

b&LciittQ  ©3JJB3  B  ni  \d-niLroo  a(ooO  lo  tiiioo  ;M«u>-[±C>  sd^  nt  notSl^sc 

tXS^8s-a  •oW  »\it£qifloO  ^axnS  "^fio'O  ,v  sionlXII  lo  ocfscfci  ©itt  lo  sXqos  . 

nolsaelnoo  ^cf  ia&mbvl  edS  f^bl&Q  i*ya  bae  einosv  oi  itif^Ufoe  9x12  alsiodi: 

bOA  ^"it^S.  ^<j1  rsGCffiiaosCI  «o  aiciI^otS  .T  xmslIXlT  aXcffiioiioU  srCcf  "^tf  f»pT©;tns 

nolctoin  sriJ  isjlnsi)  ^snli/iorf  XXul  noqj/  ^aiorWoifi  ©8f;i;T.  YXc^naufWcfue  ^srio 

;;fonll9  Litis  ooiol  XXiil  fl±  ©fiiBe  srf;J  S^XvaeX   ^;tn9iasbi/t   ^^^  9;tr.sflv  c" 

:    o  ory  cl  noi^X^jQq  2  bsXll  ectiedc'T  ,i  sniMBis-D  larflcenftri:^  ;tjad;t  ((!) 

fito'il  19V0091  oj   Bni>I»o8   ^X^nj/oO  7C00O  lo  irwoo  ^Ifciir  &d^  at  IS^r*  -~ 

n®fi  "ijcr  jilri  oi  Mnq  d^  ??f':J^  lo  abseooiq  edt  rtf^rlfooi  sa  srtortl. 

bifie  iadi  Xtfiuois  €v»  no  w-ii-co  Xsisfca"?  9f{i  nl  lioiedn©  oeiosfc  sdi  1   ' 

i^rujoo  Xfliobs'^I  edi  icdS  nl  ^cTor.l  10  waX  lo  oslBdaiJO  \ct  fi«fc«E  bjhv  Sci::^: 

9dS  '.onie   ^oeiorb  LXoebioI-s  edS  loSae  oJ  nol5'oXi)Clij:rt  SL%)dttM  siiv 

art?  lo  noJ::ij3XoXv  a±  bns  ^btov  ecw  no±«a»lnoo  yd  i^tom^sl  laaJc^tio 

lo  biiedanX  \linlol  baeaslnoo  need  s«-tvs:^I  :ton  ^x^ntoiSB  lo  JnBiiEv. 

^iroLfoc  arij    v.tf  gnXiaarl  noqu  i^ne   ^©d^on  sxliT  lo  ti9^&a  ^dS  denlBjs  xXXJsieiF*^ 

noidJuJeq  ©jrf.-^  tns  4l>'3n±£i;j2i/a  Essr  noXcfXJwj  blBE  »iiide  at  e&Bfir  nolJom  »ilv 

-aLJut  'lo  "^i^Jn©  Qdi  oonls  tfadJ-  (d)  tJo/Joo  Sluoil'J  odi  \(i  fceatlaalb  a«w 
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ment  by  confession  by  plaintiff  against  defendant  on  April  7,  1937, 
a  suit  was  brought  on  the  judgment  in  the  Municipal  court  of  the 
City  of  Los  Angeles,  California,  in  a  c^.use  entitled  Keilbohn  ▼« 
Geraldine  S.  Roberts.  I\'o.  48778lj  that  Geraldine  S,  Roberts  filed  an 
answer  and  defense  in  that  case  denying  the  validity  of  the  Judgment 
because  the  confession  was  made  severally  and  not  Jointly,  and  in 
violation  of  the  warrant  of  attorney;  that  the  j^ssues  thus  raised 
were  heard  by  the  court,  and  on  jeceaber  27,  1938,  the  court  rendered 
Judgment  for  glaintiff  and  against  defendant,  sustaining  the  validity 
of  the  Judgment  and  of  the  confession  entered  in  Cook  county  upon  the 
promissory  note;  and  tliat  the  Judgment  so  rendered  in  California  in 
favor  of  plaintiff  remains  in  full  force  and  effect,  not  having  been 
set  aside,  vacated  or  reversed,  and  is  res  adjudicata  against  the 
defendant  upon  the  same  issues  raised  in  this  proceeding;  (7)  that  en 
January  20,  1939,  after  the  order  was  entered  in  the  case  at  bar, 
vacating  the  Judgment  by  confession,  a  motion  was  made  in  the  California 
case  by  Geraldine  S,  Roberts,  within  term  time,  seeking  to  vacate  and 
set  aside  the  Judgment  tjiere  entered,  because  of  the  entry  of  the  order 
herein  vacating  the  Judgment  in  this  cause;  that  the  California  court 
denied  said  motion,  and  thereby  adjudicated  that  the  judgment  herein  by 
confession  was  valid  and  binding  upon  Geraldine  S,  Roberts;  (8)  that 
subsequently,  February  11,  1939,  Geraldine  S,  Roberts  in  the  California 
cause  filed  a  writ  of  prohibition  in  the  Court  of  Appeals  in  California, 
praying  that  the  lower  court  in  the  California  cause  be  enjoined  and 
restrained  from  enforcing  execution  of  the  Judgment  therein  entered,  and 
from  conducting  further  proceedings  in  said  cause  on  the  ground  that  the 
Judgment  herein  confessed  was  void  and  did  not  authorize  the  several 
confession;  but  tliat  the  court  of  appeals  upon  the  hearing  of  said  writ 
and  demurrer  thereto  filed,  sustained  the  demurrer  without  leave  to 
amend,  and  dismissed  the  writ,  and  thereby  determined  that  the  Judgment 
bere  confessed  is  valid  and  binding  upon  defendant;  (9)  that  Geraldine 
3,  Roberts,  since  the  entry  of  the  Judgment  in  the  cause  at  bar,  on 
^pril  7,  1937,  has  at  all  times  had  full  knowledge  and  fiOtice  if 
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JaG;:::,Jif.  ad;f  1©  iC^Jlbilsv  stfiJ  snlXiisfi  eeao  ^acLt  al  senelsl)  ixa*  •x&vrexiB 

ni  baa  ^\SJalol  ioa  baa  xllxnmw»&  •bam.  «bw  aol&zalaoo  edi  szuBoed 

bfisl&i  &iJiii  asu&Zj.  ^i  iBfLi   w^atoJiA  lo  ia&vi&ii  adi  Ic  aoli&loiv 

b&zsbaQi  iiuot^  adi  tS£6I  «^  loduteooQ  no  ba&  ^izxjoa  ©fW  xd  biaod  sisw 

sdd^  noqi;  ■^j'flijoo  3I00O  nl  i)5>'i9itflL0  noieaslooo  arid'  lo  baa  in  u;i  lo 

al  .zh\io1XizO  al  hsiBbaeT.  0£  ia&m^bSil  etiS  i&iii-  hci^  49;toxi  \iozsisioiq 

..  xViiil  o^oij  t^tDolls  Mfi  91)101  Xiifl  111  eaxjsHS'i  llxiclalq  lo  ootbI 

y-ic!^  ^aoLijias  ji:}!iolbSif,b&  ee^  el  fens  ^ijaeievei  no  bo^jBOuv  ^eltlaj^  i-os 

:.:o  ^.ixU   (\}   5§jC{jtJb990oxq  bMj"  ox  bo^lsii  aoifsai  acua  sxld-  aoqtt  J-fiefcaolsi) 

filciolllBO  9xlj-  Bl  9>b&a  «j»w  iseiidoia  2  ^nolazelaoo  xd  ia^a^bss^  otii  ^lisiOQ^ 

baji  ei&osv  oi  i^aMoQa  ^^ialS  sai^i  altiitxi  ^&j'i^4oh  ,i,  daltJUieO  x^  9Z&o 

TcoL-ip  o[ii  1q  x^iae  &ti3  lo  eexrsoscf  ^be^sSas  e^adt  ^aoc^ijjjrt  ©cy  0i>l««  *9e 

;fi£io£i  BlaiolllBZf  adj  4^B£[;t   ;9&if«j9  ^IxU  al  ia9ta:^ij\.  eiii  ^Hbo&v  allied 

\d  nleissd  iassnQbtil  &di  iBd^  b&'^Btlbsslb»  -^cfsnsrid^  baa  ^iioijoni  fclae  bstaob 

^zd:i  (8)   ja^istfo^i  ,3  &3.1bli&ieO  jioqi;  acJtJbnld  Jbne  f)ili,v  ^,yfi  aoias&'iao© 

Blaiol±IijO  ©xW  ni  aii'iedoA  ,S  onJLJbXsiei)  ^^c^X  ^XX  xnaxncfs'"!  ,^X;fn9x;p9«dx;e 

^^iniollXsCi  ill  eXssqqA  1©  SisjoO  ^i  al  nolJ-ldlrloiq  lo  ili^  a  1)9X11  etUQO 

Jbiia  I>daloi,ix&  ed  9zuzo  aIhioUXbO  sdi  al  iTSsoo  lowol  9di  tasii  ^Ixaiq, 

lae  ^boiviao  aloiodi  c) nacrji/jL. {,   BdJ  lo  nolix-oaoce  axilciolfla  taoil  b^OilBiizoi 

isii  iadi  bauoi}i  Qd;i  no  o'^ubo  blaz  al  e^albs^ ooiq  lediial  igali!HJbaoo  moil 

iHioyen  srLt  oslioflixfe  ion  bib  baa  i)xov  ^aw  Xteesdlnoa  aloiD^r       —  j:xiL 

ctliw  biise  lo  aixl'Xiiafl  exi^  noqK  elBdqqa  lo  ;t-ii/oa  Bdi  iaiii  iud 

oS  av.i9X  dvvdilw  isiiutaQb  ad^  isaalB^rw/B  ^balil  oo»i9xf:^  'i-r^A^        --^i 
7i:i9a£i:i.-C  eit^  ;iBtUi  b^JiL-hi^i^b  xd&'i&d;i  ba&  ^il'm  9di  Jb9e«lm£li}  baa  ^bn 
oalblnioQ  isdi  (^}   (^xiBbaelsb  aoqjj  ^lltalfil  ba&  blLiW  al  Jbaeaslaoo  e 
ao  ^i&d  ia  9etsii0  odi  al  iaeta:%bul  edi  lo  x'^iae  edi  sanle   ^ziisd^R  .-i 
IQ  99l;roii  biXA  9^b9lvoa3l  lltfl  bad  SBoli  Lit,  ^b  sjsii  ,\^^X  .^^  XI 


the  judgment,  as  will  appear  from  the  cause  of  Roberts  v.  MotrQp9j[f^an 
Life  Ins>  Co..  94  Fed.  (2nd)  277,  -kvherein  plaintiff  sought  to  interrenB 
In  the  interpleader  proceedings  and  recover  a  distribution  from  funds 
of  said  Geraldlne  S,  Roberts  in  the  custody  of  the  court  in  that  cause; 
(10)  and  it  is  alleged  by  said  Harry  J,  Myerson  that  his  affidavit  is 
made  for  the  purpose  of  informing  the  iiunicipal  court  of  Chicago  of  the 
foregoing  proceedings  and  to  show  the  court  that  it  was  grossly  imposed 
upon  in  vacating  the  judgment,  without  having  been  previously  informed 
of  the  many  proceedings  in  which  adjudications  had  been  made  adversely 
to  Geraldlne  3,  Roberts,  and  to  induce  the  wiunicipal  court  to  vacate 
and  set  aside  the  order  of  January  16,  1939*  vacating  the  judgment  by 
confession  without  taking  into  conslderetlon  the  facts  and  circumstances 
set  fortii  in  the  affidavit  thus  presented  to  the  court  and  the  history 
of  the  proceedings  that  are  detailed  in  the  affidavit. 

On  Kay  29,  1939,  the  Municipal  court  granted  leave  to  file 
Myerson's  affidavit  which  made  the  follov/ing  allegations:  (1)  that 
some  time  subsequent  to  the  rendition  of  judgment  herein  he  prepared  an 
assignment  of  all  his  right,  title  and  interest  in  the  judgment  from 
Ferris  Smith,  plaintiff,  to  one  L.  Keilsohn  of  the  City  of  Los  .-Jigeles, 
California;  that  Keilsohn  as  assignee  filed  suit  upon  the  judgment 
entered  in  this  cause  by  confession,  and  prosecuted  same  to  judgment 
in  the  lilunicipal  court  of  Los  Angeles,  California;  that  thereafter 
process  issued,  was  served  upon  Geraldime  S,  Roberts,  and  after  due 
proceedings,  judgment  was  there  rendered  in  favor  of  Keilsohn,  which  is 
now  in  full  force  and  effect  and  remains  unvacated,  not  satisfied  and 
not  reversed;  that  thereafter  in  the  California  cause  Geraldlne  3,  Roberts 
filed  certain  proceedings  in  the  Appellate  court  of  Los  Angeles,  Califor- 
nia, seeking  to  vacate  and  nullify  the  judgment  entered  by  the  Lunicipal 
court  of  triat  city,  on  the  ground  that  the  judgment  was  null  and  void,  in 
that  the  warrant  therein  contained  authorized  only  a  joint  confession, 
and  not  the  rendition  of  a  several  confession;  and  that  on  April  15 t   1939* 
after  hearing,  the  Appellate  court  of  California  again  affirmed  the 
Municipal  court  of  Los  Angeles,  and  denied  the  prayer  of  Geraldlne  S, 


OBiilcao'ti^^U  ,v  E^rrecfoK  lo  eawBO  »rii  moil:  iB^ciqa  Iliw  cb  ^i^naaiafiut  •rf* 
enevti&^tnl  o*  s1r::iJ.oa  '^H.+njUIq  til^ietfyi  ^VVS  (fcnS)  .bel  ^^  ^>qO  ^sjxI  ellJ 

ei  itVQbllLiB  eW  SbA:}  aottox'^  .X  X'^i^i'  J^^s  Ttf  Jb»a»IIj8  81:  J-i  i>xi^  (01) 

arid'  lo  osjsolrfG*  lo  i'usoo  I^qlolnirtH  ^c^  aff-tmio'^-t  1o  seoqix/q  siLt  lol  absfli 

fcssoqml  Yl88on3  aaw  d^l  afjaxi;!  cfiuoo  sdi  woiiz  oi  boB  agnlbasooiq  snlosenol 

LsMiolnl  -^iBi/eiveiq  fieecf  an^vsri  iuotiilti  ^;J"£roEi3b;jt  aricf  sal^isojav  nl  noqx/ 

^Xeeisvbs  ebjsai  nsscf  bisri  aiiolJfiOJibirtbB  rfolxlw  n±  cgrLtbesooiq  "vififiJ  e^^  T^o 

■^a  cfaaagJbift  axicf  snWBOsv\^£^I  4^!  ^^n^UiXsL  lo  ^sbio  srJj^  sbias  :tS8  bus 
auoriBifaiEUO'ilo  ££LB  sd'ssl  oili  nol^aiabianoo  oi^xll  gnijJLs^J  :tx/o£a-Jby  noleeslnoo 
i:'xo;talxf  art*  tos  ;tl«foo  sffct  o^  b6:Jn9asiq  Budi  itrBbtll^  ^A^  al  rl^iol  *©a 
*;tivBb±ll"B  9fl^  flUt  belt&:tsb  &i&  ii^di  csxilbeeocrq  ©xW  ^o 
olxi  Ovi    tv:>tX  bQ;ttiG^  iiaoo  laqtolnsM  exW-  ^^£^1  ^CS  x&'l  nO 
d'srid'  (X)     laaold^BSSilB  snJrfsroIXol  eff:^  obsfii  liolrfw  j-lvablllB  e'noi.inxi 
fLB  bsiBqoiq  ed  nlsisxl  tefemgbiit  ^o  aolilbaoi  sdi  oj   .tricMrnsacfx/a  soi^  «loe 
BSO'fl  &a6mibL'l  siii  ai.  ;^zeieial  bas  sLSti   tC^rfs^'i  e^i  11^  "io  itnoiaiglaaB 
^eoXesKA  aoJ  lo  x^lO  orict  lo  mioaXtsX  .J  ©no  oct   ^lllctnlflXq   ^xlcMma  elTio^ 
^tnsrnsbx/t;  srict  rtoqu  ^Jtwa  £>9X11  ©onsiaBB  a^;  m'.ozll&Ji  i&iL^   {simollXaO 
;fn9ni2b;jt;  oi  oxobb  becfirosRoaq  bxta  ^iiolaaelnoo  xd  eauso  31x1;^  nl  beis^fn* 
:t9d'lf30'i9rid-  d-iUf^t   ^fiJtxiiollXuO  ^EeX&sTL:  aoJ  lo  iiDO'j  XaqioXnu!!  «if:f  nl 
©j/b  iocMi3  biij3   ^«;fii3cfo5i  ,8  Milblsiaf)  noqjj  bovnss  a^«f  ,bajj2al  aaooo 
el  xlolilw  ^nrioeXleU  lo  lovsl  aX  bsiabxiai  ©iJil;:^  2bv/  d^neagbiit   ^asnlbseoc 
bus  b^ilEld-Jse  cfon  ^bod'soBViu;  enlBiae'i  bnB  ctosll©  bfiB  9010I  lltfl  al  von 
aiiadoV.  «8  sxilbXaieO  objjso  alnnoliXBO  9ii:i  al  i&^lae'iBdi  Sarii  {benisTBr  .■? 
-'ioIIXbO  ^BsXvaxiA  80J  lo  ^ixroo  sifiillsqqA  axiJ  n±  cgnlbosooiq  nlscfTSO  b»Xi:. 

Xaqlolm;!!  9rf^  t^  beiotn©  ifnenslwt  ♦rlcf  -^IIIXjot  bOB  sc^bobv  o^  gfl-tJiesg   ^. 
al  ^blov  bxia  ilua  Bisn  iaom^bul  mtt  iBd:^  bniroia  orict  no   ,y^1o  J^fl^*^  lo  ^i^ 

^nclaeelnoo  :tnloJ;  a  \Xno  bf>slicdiiJB  b&nlsninoo  nl^iodi  iaatitsw  eA&  f£^  " 
%9i^^  %^1  IliqA  no  i»di  baa   {nolcaelnoo  XBiev^a  b  lo  nol^flbaei  erlJ-  :fon  ; 
oiI;t  bao'illlB  nlBSB  slniollXaO  lo  J^iuoo  ©iiaXXeqqA  ari:t   ^anlToerl  ae^ 
•Q  enXbXBioO  lo  loijBiq  sr£*  Aeiixsb  bna  ^asXosn  v  eoJ  lo  Jiaoo  XBqXoiu 


Roberts,  leaving  the  California  Judgment  in  full  force  and  effect, 

and  constituting  res  adjudicate  of  the  validity  of  the  Judgment  recovered 

in  this  cause. 

The  sole  question  presented  on  this  appeal,  as  v.ell  as  in  aLl 
the  proceedings  hereinbefore  set  forth  in  the  affidavit  of  Harry  J. 
Myerson,  was  whether  the  warrant  of  attorney  under  which  Judgment  waa 
confessed  is  Joint  and  several,  so  as  to  authorize  the  confeasion  of 
Judgment  against  defendant  alone,  or  whether  it  is  a  Joint  note so  that 
under  the  warrant  of  attorney  a  Judgment  by  confession  against  one  of 
the  makers  is  void  ab  initio  and  subject  to  collateral  attack,  as  de- 
fendant contends  and  lias  contended  throughout  these  several  proceedings, 

^^^ince  the  filing  of  the  briefs  on  this  appeal  the  third  division 
of  this  court  in  an  opinion  prepared  by  Mp,  Justice  llebel,  and  filed 
October  25,  1939,  in  the  case  of  People  v.  Cody  Trust  Cn..  301  111,  ..pp, 
530,  has  exhaustively  discussed  the  precise  question  here  raised  and  has 
directly  adjudicated  the  validity  of  a  several  confession  entered  by  the 
Circuit  court  of  Cook  county  against  defendant  in  favor  of  Charles  H, 
Albers,  as  receiver,  on  certain  seven  like  notes  held  by  him,  all  identica 
in  terms  and  secured  by  the  same  mortgage  issue  as  the  present  note.  That 
opinion  discusses  some  of  the  proceedings  instituted  by  Geraldine  3, 
Roberts,  as  v/ell  as  the  Judgment  there  under  consideration,  and  cites 
ample  authority  to  sustain  the  conclusions  reached.  Inasmuch  as  we  con- 
cur in  the  conclusions  reached  in  that  case,  and  the  reasons  in  support 
thereof,  it  v/ould  be  useless  to  restate  the  reasons  and  authorities  which 
prompted  the  third  division  to  hold  that  the  warrant  of  authority  in 
question  is  Joint  and  several  and  therefore,  authorized  the  confession 
against  defendant  alone. 

Therefore,  the  Judgment  entered  by  the  municipal  court  tay  29, 
1939,  vacatini^  the  order  of  January  I6,  1939*  wiiich  set  aside  the  Judgment 
by  confession,  and  confirming  the  Judgment  by  confession  on  the  note  in 
question  should  be  affirmed,  and  it  is  so  ordered, 

JUDCatENT  AFFIRMED, 
Sullivan,  P,  J,,  and  3canlan,  J,,  concur. 


,:fo©ll9  tau  ©010*1  ISjft  al  iaem^tul  BlaiottliiO  9di  sxiJtvisal  ^aiisdoi 
f>9i9voo'^i  lusjagiijut  exld^  lo  \StbtiBV  sxtt  lo  /jjt--  e&n  i^tiuilitaoo  baa 

,wujB9  aldi  a. 

/iTuaH  ^o  ^JtVfiJblli'ijB  9tii  al  rf;trrol  ;^d«  ©ic  d  aaalljasooiq  od: 

bj9»  ctncinT^LjJt;  iloxxlw  iBbau  xsanoiiA  to  tasits^  9di  iftrljerfv  bbw  «aoe- 
lo  aol&aelaoo  edi  es.t'ioA^us  ot  sb  oe   ^Xbibvbc  i!>£ijs  inio^  «Z  b&z^Blac. 
.     ..       D;Jon  c^nlot  b  «J:  ;tJt  nscjjsxlw  'lo  ^©nolis  J^nsiaieloi)  JeiUiiaB  i^nai. 

"Bb  BB  ^3fOB;t:^B  IfliatfsXIoo  o^  *09trfi/8  fuia  ol-j^JLal  cTb  i>±ov  eJt  ane^Uiu  arid^ 
.a^ixseoonq  laasvaa  saexf^  ^uorfsjtfood;)^  beltfiPd-noo  aad  futs  ^bLi^iaoo  iajibae  l 
noXsivJjE)  biiii^f  eii^  iBdqqB  Bldt  xxo  slsiacf  9ii^  to  salXtl  9xi;f  donjt 

i>9ll'l  baa  tXscfsH  sold-ai/t  ,^M  ^d  bQisqeiq  nolnlqo  xxb  nl  ^iwdo  s,ldi  1- 
•qqA  •III  I0£  ^«>^^o  j&jJiT  YJ3Q0  ..Y  Qiaos'i  %o  easo  eili  nl  ,9£C-t  «^S  lijcfocto 
asri  Jbios  f)9s±Bi  9i»d.  aoHzBup  eaiosaq  sd^  jbsaaxroaJLb  x^svlJfejJBxlxs  2sd  ^Ot , 
Bd^  xcf  bei9iaQ  nolasetaoo  XBadves  b  lo  xSXblL&v  ed*  jierfsolbntixs  xl^oeol 
•H  adlasiiO  lo  rcoTBl  oJt  JxxB£>nel9£}  isaLz^a  \iauoo  jIooO  to  ctrmoo  iHuonl. 
loid^nef)!  IIb  ^xalri  x*^  blBd  ee^oa  92m  aoysB  xuUrfieo  no  ^leTlaoei  sb  ^riiGcfl 
jb/:t  .9:^on  ;tiise97q  adi  sb  sxraei  esB8;^3Qa  eaui^  Bxlit  x<^  J^evi^sa  tm&  ^ 

,     oxitblsisO  xcf  b^itsitiBOl  agjaifiseooiq  9cf;f  to  ac-oH  £92->i:-2lL  nolnlq 

esdir)  'j;      ^aoWflisManoo  79l>aJi  siexU  J'neaf^ibwt  «*-    --     -   ^^^'isdo 

-£(00  :. .   ...  ..osMZBal     tbBdo&ei  aooXau'Io^oo  ad;r  nisJ^axja  o^  X^^tioxl^i/B  slqL 

-itioqqxre  al  BaosB&i  •di  bos  «98B9  iiuU  al  b^doA&i  ajaoj:2;jlofloo  •^'di  al  •xi.i. 
dohtw  a@l;tliQd:liijjA  baa  anoajien  edi  ^v'  ■     -  t  o.I  aasleci;  «c(  £»!/'<  '     '"   ^'o-toJ'^ 
nl  x*iiori;ti;jo  to  ctiicaiBW  »di  d,.-  n  nolsJtvH)  MJUL     ..   *   .v.^c. 

noieestnor.  ^\  '■    ^esiitoflJ-/.'-    ^"c^—^'  LoiovBe  Ijxxjb  cffllot  al  nolitaet. 

.9nolB  iftsitux^teJb  J^calxi}: 

fu9&i3£)i/^  9dt  dJbisB  ^98  doldw  ^^i^l  ^dl  -xzBmi&X,  to  leMo  ^di  ^tal:fao&\  <vcv. 
xU  9:'' '     -  .^  ao  aolaaetixoo  X(^  ia9ts^bttl  9di  gCLbirLttaop  Suu  «Aol8a9taoo  x 

.bsasfcTO  02  -'  "^  bna  ^^b9mit1\:i  otf  JbXuoda  aol^egxT; 

,  ...onoo   ^,1.  ^nBlfiBOfc.  hxi     ^. ,      .      ^.  jviXIx. 


Abstract 

AT  A  T.rdi  OF  thh;  APP'^LLAT:]]  cotjp.t, 

Begun  and  held  at  Otta';/a,  On  Tuesday,  the  3rd  day  of  Octoher, 
in  the  year  of  our  Lord  one  thousand  nine  .hundred  and 
thirty-nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois:  ''i  & 


2  24^ 


Pr'esent    --   The  Hon.    PR::D  G.    '.70LP3,    Presiding   -Justice 
Hon.    3IAI:t3  ITUFPIL'jt,    Justice 
Hon.    FR;:^:UH  TI.    DOV:^,    Jiistice 
JUSTUS   L.    J0:E730H,    CI  eric 
3.    J.    V/ELT3R,    Sheriff 


33   IT  R3rr3i'B3R3D,    that    af  terv/ards ,    to-v;it:    On  ^  nj^ 

the   Opinion   of  the  Court  -/as   filed  in  the   Cleric's   Office   of 
said  Court,    in  the  "./ords   and   figures   follov.dng,    vis: 


Gen.  No.  9^52 


Agenda  No.  23 


In  the  Appellate  Court  of  Illinois 
Second  District 


AlicyS  Fleming, 
^,,..^*^«,».  Appellee, 
vs. 
City  of  Rickford, 
Municipal  Corporation, 
Apr)  ell  a 


'^~T5fe,  P.  J. 


Appeal  from  the  Circuit  Court 
Qf  v;innebago  Go\mty 


This  is  an  action  brought  by  Alice  Fleming  to  recover 
damages  for  personal  injuries  which  she  sustained  while  v/alking 
on  a  sidewalk  near  the  business  section  of  the  City  of  Rockford. 
The  trial  v/as  had  before  a  court  and  jury,  resulting  in  a  verdict 
in  favor  of  the  plaintiff  for  ^^.J+OO.QO,   upon  which  judgment  Vv'as 
rendered  and  the  defendant,  City  of  Rockford,  appeals. 

The  evidence  is  that  about  A-:  30  o'clock  on  the  ■  fternoon 
Of  Ivlarch  17,  1938  appellee  was  walking  in  a  southerly  direction 
on  a  concrete  sid^v/alk  on  the  east  side  of  South  Rockton  Avenue 
near-  the  Elm  Street  intersection  in  the  City  of  Rockford.  A 
filling  station  occupies  the  northeast  corner  of  this  intersection 
and  a  driveway  from  this  filling  station  crosses  South  Rockton 
Avenue  sidev/alk  on  tho  east  side  of  the  stre?t.  This  sidewalk, 
just  north  of  t:ils  driveway  was  defective,-  the  concrete  having 
broken  in  an  irregular  shape  along  the  outer  edge  or  street  side 
for  a  distance  of  seven  feet  and  seven  inches,  the  breai  diminish- 
ing tov/ard  the  center  of  the  walk.   The  walk  was  four  and  one-half 
feet  in  width  and  the  break  at  its  v/idest  point,  that  is  from  the 
outer  edge  toward  the  center  of  the  walk,  was  thirteen  inches. 
Its'>)jaximum  depth  v/as  two  inches  and  its  minimiom  depth  v/as  three- 
quarters  of  an  inch  below  the  surface  of  the  sidev^-alk.  Appellee 


CS    .oM  BfiitssA 


S$A9   .oH  .ceO 
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aXXeqqA 


■    .X  ♦SL  ,avon 
isvooo*r  oi  sfliffiftl^  soilA  -^(f  rfrtsifoid  uoxifojB  ab  al  alxTT 
snijIlBw  slidw  BaniBd-aifa  oda  doiilw  ssxiiiGK-t  iBnoaisq  lol  :- 
,1)101:2100^10  Y^-t^  9ii.t'!l"o  noidosa   BBsnisx/d  axi^  T8»c  iJJBWfeilE  i      ; 
^olfiiev  B  ni  snld-IifEsi   \y^uI  boB  d-iuoQ  b  ©lolsd  b&A  aaW  I^". 

ajpv^  .JnarcgrijJt  doiflw  xioqu    ,00,00^1  10I  tlld-nlslq  arid"  lo'iovi.!  ^il 

.alBsqqB   ^iriot^roofl  lo  j,SiO    (CrmifirtdlaJb  ed*  f)fl»  A«i©bii«t 

noorried-'i?,  sdd-  no  iloolo'o  0^:^i  J-uodB  iadi  ai  eoxiefiiTe  «itT 

noidoeixl)  YJ^io^-^J^e  b  ni  sfllllBw  3bw  ©ellsqctB  8C9I   ,VI  doisL 

ounevA  nochiooH  ilJ-i/oS  lo  ^bte  J'bb©  edd"  no  2[IB^ywbjt8  e&eionoo  b    ': 

A     ,Jbiol2(ooH  to  x:ftO  eA&  al  aot&o&aieici  SeBiiQ  alS  oriJ-t-t     .' 

/ioJ.d^008i9*fll  elriJ-  lo  lonioo  daesricfioa  odd-  eelqwooo  nold'jd'B  snlllii 

codilooH  dti/oa  B0B8010  noXcfBd'e  siillli'i  alricf  joo'tt  Yfi>^»^-t^^  ^  ^JtiB 

,MlBW951a  aldT      ,ieeiiB  oAi  lo  ©fclS  -.S  no  ^iBwaSla   eirn   v  " 
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hf  -  lived  in  Rockford  thirtir-six  years  and  had  walked  up  and  down 
this  walk  on  South  .Rockton  Avenue  many  tiinos.  Upon  this  particxilar 
occasion  the  v/alk  was  dry  and  the  sun  v;as  shining  and  appellee, 
accompanied  by  her  married  daughter,  was  returning  home  from  market- 
ing and  was  carrying  a  bundle  of  groceries  and  '.vas  W';lking  south 
on  the  outside  or  street  side  of  the  v/alk  and  her  daughter  was 
walking  beside  her  pushing  a  baby  buggy.   As  they  approached  the 
gasolene  station  a  car  v-as  being  pushed  along  th";  driveway  out  into 
Rockton  Avenue.  Appellee  testified  that  she  v/as  looking  straight 
ahead  and  w.as  thinking  of  the  baby  cab  and  cautioned  her  daughter, 
saying  "There  is  a  car  being  pushed  out  there  and  if  you  don't  be 
careful  it  might  start  up  and  hit  the  baby  cab";  that  just  as  she 
spoke  to  her  daughter  she  stepped  in  the  hole  in  the  v/alk  and  fell. 
She  further  testified  that  she  did  not  see  the  defect  in  the  side- 
walk at  all,  did  not  know  it  was  there  and  the  first  she  knew  about 
it  was  when  she  fell,   Marie  Lepart,  the  daughter  of  appellee, 
corroborated  her  testimony  to  the  effect  that  her  mother  v/as  lool:ing 
straight  ahead  when  she  fell  and  furth /r  testified  that  she  had  lived 
in  this  neighborhood  almost  all  her  life  and  had  observed  the  defect 
in  the  walk  many  times  and  recalled  seeing  it  more  than  a  year  be- 
fore.  From  her  testimony  and  that  of  other  witnesses,  it  is 
app  rent  that  this  crumbling  in  the  walk  had  existed  for  at  least 
a  year  and  a  half  prior  to  arch,  193S.  T'.vo  photographs  and  a 
blue  print  of  the  sidewalk,  showing  the  defect  therein  and  the 
measurements  thereof,  v/ere  offered  emd  admitted  in  evidence  and 
we  have  examined  the:,  ia  the  record. 

The  evidence  in  t'lis  record  is  not  conflicting  and 
appellant  does  not  contend  that  the  verdict  is  excessive  or 
tjat  there  is  any  error  in  instructions  @r  in  the  admission  or 
rejection  of  evidence  but  does  insist  that  the  evidence  discloses 
that  appellee  was  not  in  the  exercise  of  due  care  for  her  own 
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safety  and.   that  therefore  there  can  be  no  reco  ery.   It  is 
true,  as  counsel  argue,  that  a  City  is  not  responsible  for  in- 
jurias  occasioned  by  every  defect  allov;ed  to  remain  in  its  side- 
walks and  that  the  only  duty  the  City  has  uhder  the  lav/  is  to 
use  reasonable  care  to  keep  its  sidewalks  in  a  reasonably  Ea.;'e 
condition  for  the  use  of  the  travelling  public.   City  of  ilattoon 
V.  Faller,  217  111.  273;  V.Tiite  v.  City  of  Belleville,  284  111. 
App.322;  Sherwin  v.   City  of  Aurora,  257  111.  4-58.   Counsel  for 
appellant  concedes  that  the  question  of  the  exercise  of  ordinary 
care  on  the  part  of  the  plaintiff  is  ordinarily  a  question  of 
fact  for  the  jury  but  tliis  case,  argue  counsel,  fron  the  testi- 
mony of  appellee  it  affirraatively  appears  that  she  vfas  not  in 
the  exercise  of  ordinary  care  for  her  ovv-n  safets'-  as  she  approach- 
ed the  scene  of  the  accident.   Appellant  calls  OTitt^^ttention 
to  Devine  v.  Pfaelaer,  277  111-  255,  v/hich  was  an  action  to 
recover  from  the  ovmer  of  a  horse  for  the  alleged  wrongful  death 
of  Philip  Fitzpatrick,  v/ho  vms   killed  in  an  attenpt  to  stop  the 
horse  which  v/as  running  away.   The  Supreme  Court  held  that  it  v/as 
error  for  t'ne  trial  court  not  to  direct  a  verdict  for  the  defendant 
and  stated  that  an  attempt  by  one  to  save  the  life  of  another, 
although  at  the  risk  of  his  own  life  or  personal  injury,  is 
sufficient  to  exempt  such  person  from  a  charge  of  negligence 
unless  the  act  vras  rash  or  reckless,  entailing  almost  certain 
injury  to  the  one  attempting  the  rescue,  but  that  there  was  no 
evidence  in  the  record  tending  to  prove  that  anyone  was  in  danger 
and  that  under  the  law  the  burden  was  on  the  plaintiff  to  prove 
that  Fitzpatrick  exposed  himself  to  danger  for  the  purpose  of 
saving  the  life  of  sor.ie  person  then  exposed  to  danger  by  the  horse 
running  away.   That  he  had  not  done  so  and  therefore  as  not 
relieved  from  pr  ving  that  he  v-as  in  the  exercise  of  due  care 
just  before  and  at  the  time  he  received  the  injuries  fron  v^hich 
he  subsequently  died.  V^ilson  v.  Illinois  Central  Railroad  Company, 
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210  111.  603  is  also  cited  and  it  was  there  held  t.iat  under  the 
facts  the  trial  court  properly  directed  a  verdict  for  the  defendant, 
u'hat  these  cases  hold  is  that  the  question  v.'hether  the  plaintiff  is 
in  the  exercise  of  ordinary  care  for  his  or  her  ovm  safety  is 
ordinarily  a  question  of  fact  for  a  jury  but  if  there  is  no  evi- 
dence tending  to  show  such  care  or  of  any  fact  or  circumstance 
f3?"om  w^iich  a  reasonable  inference  of  such  care  nay  be  dravm,  it 
is  then  the  duty  of  the  trial  court  to  direct  a  verdict  for  the 
defendantl 

In  the  instant  case  appellee  was  walking  along  the  side- 
walk on  the  east  side  of  South  Rockton  Avenue,  accompanied  by  her 
dauchter,  v/ho  was  pushing  a  baby  buggy,  and  they  were  approaching 
a  'gasolene  station  on  the  corner  of  Sin  and  South  Rockton  Avenue, 
the  exit  of  whicli  crosses  the  sidewalk  upon  which  they  were  walk- 
ing; that  as  they  approached  this  driveway  to  the  filling  station, 
appellee  saw  in  front  of  her  an  automobile  being  pushed  across  the 
sidewalk  a  few  feet  ahead  of  her  and  her  daughter;  that  she  became 
apprehensive  and  cautioned  the  daughter  to  be  careful  to  avoid 
pushing  the  baby  carriage  into  the  path  of  the  moving  automobile. 
Before  she  said  this  to  her  daughter,  she  had  not  looked  and  had 
therefore  not  observed  that  the  concrete  had  crumbled  and  that 
there  was  a  defect  in  the  .ralk.   Just  as  she  spoke,  she  stepped 
upon  the  broken  portion  of  the  sidewalk  and  fell.  Her  testimony 
is  that  although  she  had  traveled  this  sid-ev/alk  frequ  ntly  at  other 
times  for  raany  years,  she  had  never  observed  this  defect  in  the  v/alk, 
Had  she  looked  at  the  walk  she  vrould  have  seen  this  defect  and 
avoided  falling  and  the  law  is  as  this  court  held  in  '„ilks  v. 
City  of  Aurora,  290  111.  App .  615,  that  the  reasonable  care  which 
the  lav/  exacts  of  all  persons  under  such  circumstances  is  to  look 
where  they  are  going  *M**^35g§pS¥?txz$?g5  and  to  use  their  eyes  to 
direct  their  footsteps,  ^^er  thought,  of  coxirse,  was  for  the  safety 
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of  the  baby  and  her  eyes  v^ere  directed  to  the  car  and  baby  cab 
r  tit '.or  than  the  sidewalk  v/hore  she  was  travelling.  Had  she  used 
her  eyes  to  direct  her  footsteps  just  prior  to  stepping  upon  the 
defentive  place  in  the  sidewalk,  she  woulc  have  observed  this  defect 
in  the  sidevmlk  nnd  she  could  easily  have  avoided  it  or  passed 
safely  over  it.   Couii^el  for  appellee  insist  that  it  was  not  nec- 
essary for  her  to  continually  keep  her  eyes  on  the  sidewalk,  but 
that  she  had  a  right  to  assume  ti^at  the  sidev/alk  vms  in  a  reasonably 
safe  conditioa  for  travel  and  cite  the  case  of  Graham  v.  City  of 
Chicago,  260  111.  App,  590,  v/here  it  appeared  that  the  City  of  Chicago 
caused  a  skating  pond  to  overflow  across  a  sidev/alk  and  the  water 
had  frozen  and  a  light  snov/  concealed  the  sliDper^/  condition  of  the 
walk  at  the  place  where  the  plaintiff  fell.   In  holding  that  the  jury 
couli  properly  find  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  the  court  said:  "She  had  no  difficulty  in  walking  on 
the  sidewalk  before  she  stepped  on  this  icy  strip,  and  the  light 
snow  which  covered  it  ahd  the  rest  of  the  sidewalk  concealed  it  from 
her  sight.   She  had  no  reason  to  suspect  its  presence  before  she 
stepped  on  it.   A  pedestrian  is  not  obliged  to  :eep  his  eyes  glued 
to  a  sidev/alk,  but  may  assume  it  is  in  a  reasonably  safe  condition." 
In  that  case,  the  sidewalk  v;as  covered  with  ice  and  the  snow  doncealed 
the  ice  and  the  plaintiff  had  she  looked,  could  not  have  discovered 
the  slippery  condition  of  the  weuLk.   The  facts  in  that  case  are 
clearly  distinguishable  from  the  facts  in  the  instant  case.   lere 
appellee  could  have  seen  the  defect  and  avoided  it  if  she  had  looked 
as  she  approached  the  place  where  she  s\ibsequently  fell .  ^i-ppellee 
heedlessly  proceeded  along  this  walk  v/ithout  looking.   She  could 
have  looked  at  a  tine  when  her  looking  would  have  been  effective 
and  in  failing  so  to  do  we  think,  as  a  matter  of  law,  she  proximately 
contributed  to  her  own  injury. 

Under  all  the  evidence  the  majority  of  this  court  is  of  the 
opinion  that  appellee  was  not  in  the  exercise  of  due  care  for  her 
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■io  vcfiO   .V  ms/IbtD  lo  9sbo  &d^  o^lo  5iib  Xavfiid'  lol  aolttbaoo  etse 

-      Dine    iO  Y^.fO  9i[c}-  dT.dct-  i)0T:Bec[qs  cti   &iQdvr   ^09c    .I'T'^   -III  Odfi    ,O3fl0lxfD 

isd-fsv/'  fijffd'  bus  3il>:iwesf)i:s  s  sbo'iob  wo Iltovo  od"  xsnoq  g/iiJ-Biia  6  JbsaxfBO 

Olid-  lo  aotilbaoo  vT»qqllB  erid-  fisls^ionop  vfona   di'islX  &  ba&  aesoit  b&d 

YioQ   edi  tadi  ^atblod  nl     .LlQt  Itliaialq  arid  aiodw  ooslq  adi  is  3tl- 

X'ioik^dii^rioo  tc  rJLiu:^  ion  srw  I'SidalBlq  ailcJ"  iadi  bait  x^*^&^oiq 

no  :^ni::!ilBw  nl  Y*-fJ^^oi'i'ii£'  o^t  ^^il  exia"    :l3lBa  iissoo  9di   .eonasllg. 
drigil  edi  bns    ,  glide  jot  tzldi  no  b&qqeiB  qxIb  ©nolecl  jtlBwebJte  e: 
moit  il  bfilBBOnoo  :rfl»'.v©fil8   odi  Io   dsai  er'ct  Mb   il  Jbensvoo  doiriw  woxie 
3da  Qiolod  asiieaeiq  sdJt  doeqs.vp.  od  noasei  oa  b&d  e/i8     ,dilsia  ir 
Bei/Ig  aev9  sir?  g*© :'   od*  l^s.^Jtlcfo   jor?  ai  fiAJtidasfcaq  A     ,it  ao  Seqqeda 
"  .nold-ifcnoo  etsa  7;Icfe0os/)8i  b  nJc  al  il  sxcireeB  xj^fli  ducf   jllBweJble  a  oS 
beLseoaob  wone  axld  bnB  soi  ridiw  bsiovoo  aBw  "Hevreblu  ©rid   ,oaBO  dfixl^  nI 
i)©i9vooaJ!b  9Ysd  ica  bluoo    ,B©3iooI  ©£ta  bBd  ttldnlslq  ©dd  fiOB  ©ol  ©fid 
^Tijs  aario  dcrfd  nJt  adftsl   i)£lT     .allBW  sifd  to  aotitbaoo  -^©qqila  edi 
©1©:^     .oa^ro  dTTfijsitl  "Slid-  al  3*0)81  ©dd  no  :zlb  ^IibsIo 

fjejlool  bBd  ojla  li.  dl  Jbefilova  buB  d'oelob  ©rid  xiaee  ©vsil  blxsoo  eelLeqqa 
:   /  '    rqA     .1  "leilw  ©OBXq  ©dd  J&eriOBonqqB  aria  y. 

biwoo  '.  AlBW  ai  b&eooiq  •^Ie8©If>©*ii 

■■^r''.        "ia  a©©q  orBd  bluaw  ^iilool  ibA  »  :d  b  d*  f>©2{ooX  ©vad 

sdainlxoiq  edt.  .^lAi  ©w  oI>  od  oa  s  '-tXlBl  nl  boM 

.X*tir\,al  taro  rtari  dd  Jiedi/dltd-nr 
odd  "Io  :di'xoti-  ■"'^'Id  XXb  leJtnTJ 

Ci  ©iBo  ©j/1)  lo  eaXoiox©  ©dd  aX  dojo  bbw  esXXaqqe  iedi  aolni< 
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ovvn  safety  just  before  and  at  the  tirae  she  fell  and  received  the 
injuries  complained  of  and  tho  judgment  appealed  from  will  there- 
fore be  reversed  and  the  cause  remanded. 

Judgment  Reversed  and  Cause  Remanded, 


-d- 

.£)©f)nBra93  ©atrBO  fens  I^i?>8iav»fl  taoin^buZ 


STATE  OF  ILLINOIS. 

J-ss.  ^         .        , 

SECOND  DISTRICT         J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Coun,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

lu  Testimony  Whereof,  I  hereunto  set  my  hand  and  affi:.:  the  seal  of  said 

Appellate  Court,  at  Ottawa,  tliis . . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- — 


Clerk  of  the  Appellate  Court 


JAN  22  1940 


Term  No 


STATE  OF   ILLINOIS 
APPELLATE   COURT 
FOURTH   DIS;i'f<ICT 

May  Term,   A. p.    1939 


^oBSfi'D'Sffi^ifiKs 


Agenda  ITo.    3 


VAY,    AdminiJbrc.tor-  of        ) 
of  Y,TLLm:  RIDGVAY, 


' Plaint m'f-Appelloe  / 

vs 
ILLINOIiif  CEITTRAL  -RAILROAD 
COMP. 

Defendant-Appellant . 


B03  I. A.  2  24 

peal  from  the 
(7^ty  Court  of  the 
City  of  East  St. 
Louis,  Illinois. 


2_ 


Dady,  J. 

The  appellee,  as  adriinistrator  of  the  estate  of 
V;illiara  Ridgv/ay,  deceased /"^v/ho  v/ill  hereafter  be  called  the 
plaintiff',  brought  this  suit  in  the  City  Court  of  East  St. 
Louis  against  the  appellant  (hereafter  called  the  defendant) 
to  recover  daiaagos  for  the  alleged  •, Tongful  death  of  William 
Ridgway,  the  plaintiff's  intestate.   The  deceased  v.as  killed 
on  December  12,  193G,  v.^hen  a  truck  "vaiich  he  vas  driving  ever 
a  public  highway  crossing  v^as  struck  by  a  passenger  train  ol 
t.h<3.  defendant.   A  jury  returned,  a  verdict  of  5;;3500  in  favor 
of  the  planet  iff.   Defendant  iiado  e;  motion  for  a  judgment  not- 
vdthstanding  the  verdict,  ^  hich  motion  v;as  denied.   Defendant 
then  made  a  motion  for  a  ncv/  trial,  -.-hich  motion  v/as  also  de- 
nied.  Thereupon  judgment  vas  entered  in  favor  of  plaintiff, 
on  the  verdict,  and  defendant  brings  this  appeal. 


The  defendant  urges  that  the  trial  court  erred  in  the 
denial  of  its  motions  for  judgment  notv.dthstanding  the  ver- 
dict and  for  a  ncv/  trial  and  also  erred  in  tiie  giving  of 
certain  instructions  on  behalf  of  the  plaintiff. 

The  accident  which  gave  rise  to  this  litigation  occurred 
at  a  point  about  two  miles  east  and  south  of  tne  city  liriits 
of  the  Xfity  of  Belleville  at  the  crossing  intersection  of  a 
country  road  knovm  as  the  "Old  Freeburg  Road"  and  tiie  main 
line  of  the  defendant's  railroad  betv/een  Belleville  and  Cc.r- 
bondale,  v/hich  main  line  consisted  of  the  usual  right  of  v/ay 
with  two  parallel  tracks  referred  to  in  the  record  as  the  north 
bound  and  south  bound  tracks «   The  highway  runs  in  o  general 
northerly  and  southerly  direction  and  is  intersected  at  this 
crossing  by  the  defendijit  *  s  tracks  v:hicn  run  in  a  nortnv;esterly 
and  southeasterly  direction.   The  railroad  and  the  hi,ch-. -^y  at 
this  point  come  together  at  an  angle  of  approximately  ^forty-  \  iX 

five  degrees.  ^^ 

On  the  day  in  question  the  decedent,  v;ho  was  .sixty-six 
years  of  age  and  in  good  health,  had  driven  his  Dodge  truck, 
which  was  a  new  model  of  three  or  four  tons  capacity  and  ap- 
parontlj""  In  good  nechanicr.l  condition,  to  a  coal  mine  locat.;d 
about  two  miles  south  of  this  crossing.   Tiie  decedent  a  short 
time  before  the  accident  had  driven  over  the  tracks  in  order  to 
make. this  trip  to  the  coal  mine  and  tiic  evidence  is  uncontra- 
dicted that  ho  was  thoroughly  fcjiiiliar  v.dth  this  crossing.   The 
accident  occurred  on  tno  return  trip  fro.iii  the  mine  and  about 
3:10  o'clock  in  the  afternoon.   The  day  vas  clear.   There  was  no 
evidence  as  to  whether  tae  truck  was  loaded  or  empty  at  the 
time  of  the  accident.   The  decedent  .v-pproached  the  crossing 
from  the  south  and  had  driven  across  the  south  bound  track  and 


-^ 


H' 


^liis  tru'^k  '. -.s  struck  vliilo  crossing  the  north  bound  track 
bj''  tliG  defendant's  north  bound  passenger  train.   The  train  at 
the  tine  was  traveling  between  (sixty  and  (sixty-five  ;railes  an 


hour  and  the  plaintiff's  truck  v-as  throv^n  a  considerable  dis- 
tance by  the  force  of  the  impact.   There  vas  one  otucr  occupant 
of  vthe  truck  and  he  and  the  decedent  v/ere  killed  almost  instant 

ly. 

The  plaintiff  makes  a  general  charge  of  negligence  against 
the  defendant  in  the  operation  of  its  train  and  also  charges 
that  defendant  failed  to  give  the  statutory  signals  and  to 
maintain  a  lookout  for  persons  at  the  crossing.   Plaintiff  also 
alleges  that  his  intestate  v;as  in  tue  exercise  of  reasonable 
care  for  his  ovm  safety  at  and  iimediatoly  before  tnc  time  of 
the  accident, 

■^     Only  tv/o  eye  witnesses  testified  as  to  the  actual  occurr- 
ence of  the  accident  —  J.  Co  Schooner,  who  testified  for  the 
plaintiff,  and  F.  A.  Newraan,  v;ho  testified  for  the  defendant. 
After  crossing  the  tracks  of  defendant  the  north  terminus  of 
the  "Old  Freeburg  Road"  runs  into  a  state  concrete  highway. 
Plaintiff's  witness  Sohoencr  operated  a  filling  station  located 
on  the  northeasterly  side  of  this  highway  at  '\   point  about  (tv^ 

^hundred  forty  feet  northeasterly  of  the  crossing.   Schoener  tes- 


tified that  he  vfas  looking  out  of  the  vdndov-  of  his  filling  sta- 
tion in  the  direction  from  which  the  decedent  "was  approaching 


the  crossing;  th-.t  he  saw  the  decedent  drive  up  to  about  ( twenty 
feet  from  the  s.iuth  bound  track  and  get  out  and  "stand  up  on 
the  running  board  and  look  over  the  cab  to  see  if  taero  was 
any  train  coming  from  "che  north  or  southk "  tnat  decedent  then 
got  back  in  his  truck  and  drove  across  the  tracks  "in  extra  lovv 
gear"  until  he  was  struck  by  the  defendant's  train.   The  defen- 


y- 


dant's  v/itness  Ncwiaon  was  the  fireinan  on  tiic  trrln  in  'luostion. 

He  testified  that  ho  was  on  the  left  side  of  the  engin:.!;  thot    ^  ,  /- 

he  first  sav.'  the  truck  v/hen  it  v/as  about  (seventy-five  ,  feet  fr;)ra 


the  crossing  and  at  a  timo  when  the  train  v/as  about  a  quarter 
_of  a  L'iile  from  the  crossing;  that  tiie  truck  was  traveling  about 
^ten/or(  fifteen  railes  an  hour  und  did  not  stop  but  kept  on  at 
the  saLie  "gait|'/,l  and  th:it  no  one  got  out  of  the  tnick  and  stood 
on  the  running  board. 

Schoener,  as  well  as  a  number  of  other  witnesses  for  the 
plaintiff,  testified  that  weeds  and  brush  had  grown  up  along 
"^  the  south  side  of  the  defondant's  tracks  and  right  of  way  and 
east  of  the  crossing.   The  heighth  of  the  weeds  ana  brush  v/as 
variously  estinated  at  fron  five  to  eignt  feet.  Ono   v.'itness 
testified  that  there  v^ero  trees  all  along  the  sout;i  right  of 
way  in  heighth  from  eight  to  twenty  foot,  and  another  v-itness 
testified  tliat  "you  pretty  near  had  to  get  up  to  the  railroad 
before  you  see  a  train  approaching." 

To  offset  this  testinony  defendant  introduced  a  nunber  of 
photographs  which  were  taken  the  day  after  the  accident  at  f; 
tine  when  there  was  no  cnaiige  in  physical  conditions >   In  con- 
sidering these  photographs  it  must  be  noted  the  record  is  silent 
as  to  Eieasureuents,  that  is,  as  to  the  width  of  the  right  of 
^    way,  the  v/idth  of  the  roadbed,  and  the  distaiico  between  the  dif- 
ferent tracks  and  rails.   The  record  is  also  silent  as  to  the 
grade  of  the  highway  compared  to  the  adjoining  land  as  suc^h       i^ 
highway  led  up  to  the  tracks.   These  piiotographs  wfGr^9-l/2/     P— 
by  7  inches  and  arc  very  clear.   Four  of  these  pictures  vero 
taken  at  varving  distcjiccs  of  i  fifty  ^feet,  tone  hur.drcd  .feet , 


fifty) f e 


one  hundred  fifty^feet  and  (two  hundred,  feet  southerly  of  the 


center  of  the  north  bound  track,  and  at  points  on  "Old  Frceburg 


A 


Road"  five  foot  distant  f ron  the  cast  edge  of  gucIi  road ,  v/ith 
the  coi-iora  facing  Gastorly  m  tlie  direction  fron  v./iich  the 
train  approaclicd  the  crossing,  and  raised  bctveon  five  foot 
and  five  feet  tvo  inches  above  tho  ground  by  neans  of  a  tripod. 
It  was  stipulated  at  tne  trial  that  a  notation  on  the  back  of 
each  photograph  showed  the  correct  position  of  the  camera  at 
the  tine  such  photograph  v:as  taken-   The  photographs  saov  or 
tend  to  shov/  there  was  no  brush,  weeds  jr  trees  in  any  close 
proxinity  to  this  crossing  that  could  obscure  the  viov/  of  the 
approaching  train.   The  photograpli  taken  (fifty  feet  south  of 
the  center  of  the  north  bound  track  shows  or  tends  to  show  an 
open  and  unobstructed  view  down  the  tracks  and  along  tiie  right 
of  way  for  a  distance  of  approxiiiatcly(thirty-Govon  hundred 


feet  east  of  the  crossing.   Tho  Tjhotogr;;ph3  takon('orie  hundro^ 
feet  and  (one  hundred  fifty  jfoet  froiu  the  center  of  the  north 


bound  track  both  sh-jw  or  tend  to  shov'  an  unobstructed  view  in 
the  direction  fron  v/;i:i.ch  the  trcdn  aporoac^ied  for  :  dist..nce 


of  at  least  \tv/elvo  riundrod  ninetoen)  feet .   The  fjurtri  pjioto- 
graph  taken /two  nun dred) feet  south  jf  the  center  of  tne  north 


bound  track  sho'ws  or  tends  to  show  an  un-./DSti-ucted  viev;  down 
the  tracks  except  for  certain  telcplioac  X'^-l<^s  spaced  sonc  dis- 
tance apart  and  located  south  of  the  right  of   v.ay  and  parallel 
to  tlie  south  bound  track.   The  railroad  rignt  of  v-ay  is  ele- 
vated a  nmiber  of  feet  ".ligher  than  the  level  of  t;io  "Old  Trcc- 
burg  Road"  and  in  this  last  pliotograph  tlio  rr.ils  .;f  the  tracks 
are  visible  from  the  road  for  a  distance  of  several  hundred 
feet  cast  of  the  crossing.   The  pnotograp^is  speak  for  thenselvc 
and  show  or  tend  to  sho--  c  clear  end  cccuratc  picture  of  the 
physical  surroundings. 


/- 


The  plaintiff's  int estate  v/r.s  cle.-.rly  unclor  a   duty  to 
exercisG  reasonable  care  for  his  ov^oi  safety  in  approaching 
the  defendant's  railroad  crossing.   This  duty  has  been  de- 
fined Liany  tines  by  our  courts.   It  includes  the  use  of  both 
sight  and  hearing  by  a  pors-^n  approaching  a  knovoi  railroad 
cro s sing  .  (  C_arlin_  v,^  ^fa^e  _Gi\  nk  Trunk  .Western  Rj_«__ C_ck  .  P.43  111 . 
64;   Provenzano  v .^--g:;^-a;.-.£nr--fi-^-ee^  ,  357  111.  192;   Grconv^ald 
'vT^^  &  0.  R.  ^^Co.  ,  332  111.  627,) 

Tlie  lav7  v/ill  not  tolerate  the  absurdity  of  allovdng  a 
person  to  testify  that  he  looked  and  did  n^jt  sec  a  train  v.'hen 
the  viev/  v/as  unobstructed  and  v.-here,  if  h.e  had  properly  oxer-  />. 
oised  his  sight,  he  nust  have  seen  it.  (Groonv;ald  Y,'-Bf  flu  &% 
R.  IgT  Co.  ,  332  111.  627;  DeBpv;  v>0.,  G.  ■&-.  -ic  St.  L.  Ry.  Co.  , 
245/App .  158;  Kj:-nnodX  ^' -  ikkP9IL..9^Ii:^iiI^.  &  St.  Louis  Trac.  Co. 
180  111.  App.  146. ) 

tC  By  its  verdict  the  jury  necessarily  fourid  tiiat  decedent 
at  the  tiiiO  in  question  v/as  in  the  exercise  of  reasonable  crre 
for  his  ovm  safety.   After  a  careful  exaaination  of  all  the 
evidence,  v/e  feel  the  verdict  is  clearly  and  X->"~lpably  contrary 
to  the  manifest  \/eight  of  the  evidence.   Because  the  case  is 
to  be  tried  ag.ain,  we  refrain  fron  further  coiiLienting  on   the 
evidence . 

Only  tv/'o  other  alleged  errors  require  our  attention. 
Coriplaint  is  i.ade  of  the  giving  of  an  instruction  virtur.lly 
in  the  language  of  t:\e   Stotutc  (Sec.  1,  Ch.  70)  v;hich  provides 
for  the  survival  of  a  cause  of  acti.^n  in  tae  event  of  death, 
and  of  an  insti-uction  in  the  language  of  tiie  Statute  (Sec.  59, 
Ch.  114)  requiring  a  bell  and  v/histle  to  be  placed  and  kept 
on  a  loconotive.   There  was  no  error  in  tiie  .giving  of  these 
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instructions.       (Dcriing   v.    City  of  Cliic-.^o,    321   111.    341; 
Minnis  v.    Friend,    360   111.    3^.^3,  ) 

Under  tue  lav/,  v;o  >?.tc  required  to  and  do  reverse  and 
reL^and  the  ce.use  for  a  new  trial.  ( sriut r-.ii  v .  BlooLicnthal , 
571   111.    244.    ) 

Reversed   c^nd   rci.onded. 


Abstract 


-7- 


11  ^e' 


;vT  A  t:]].Tx!  of  thj;  app'^llats  court, 

Begun  and  held  at  Ottav/a,  On  Tuesday,  the  3rd  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  ajid 
thirt3?--nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois: 

Present  --  The  Hon.  rR:]D  C-.  '/OLFS,  Presidinc  Justice 
Hon.  BIAI:T3  ITOPFILuT,  Justice 

Hon.  PR/HIXIH  R.  DOV!^,  Justice^  /\  O  X   /I 
JUSTUS  L.  J0:E730H,  Clerl:     ^"O  X./l«  ^  /i  O 

3.  J.  VraLT"j;R,  Sheriff 


33   IT  RSIEIEHRSD,    that   afterv/ards,    to-v/it:    On        ■•- 
the    Opinion   of  the   Court  ":a3   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  vrards   and  figures   follov;ing,    vis: 


GBN.  WO.  936$ 


AGaiDA  NO.  lU 


EiaiA  ADOLPHSOII, 


RICHARD  RUSSELL, 


AL  FROM  THE  CIRCUIT 
COURT  OF  STARK  GCmrTY 


) 

Appellant.  ) 


DOVE,  J. 

This  is  an  appeal  by  the  defendant  frori  a  judSJiiont  entered 
against  hija  in  the  circuit  court  of  otar--:  County  on  the  verdict 
of  a  jury,  in  the  suitx  of  ^16,500.00  for  personal  injuries  sustain- 
ed by  the  plaintiff  in  an  autoraobile  accident  v;hlch  occurred  on 
July  17,  1935. 

The  coaplaint  alleged  that  the  plaintiff,  a  minor,  was,  on 
the  evening  of  July  17,  1935,  at  the  hour  of  ten  o'clock,  lavf- 
fully  riding,  vdth  the  perxiission  of  the  defendant,  on  the  running 
board  of  defendant's  automobile.   That  the  defendant  was  then  and 
there  driving  his  automobile  in  an  easterly  direction  along  a 
graveled  highway  about  one-half  mile  east  of  the  Villase  of  Speer. 
That  a  cloud  of  dust  himg  along  said  highway  which  the  headlights 


ax  ,lhi  ..a>iCi/x 


\^ii'  , 


TIU05,{I0  5IKT  lAOR'^  JAm%l- 
YTP'iaOO  XHAT2  10  T5IU00 


^JLKISQim 


{    .*nsl 


-x?.J:fl«fex/a  ssl-xut^-t  lenoe'isq  'ict  00.00§,^^  lo  imja  &A&  ai.   ,Titft  *  ^^ 
xio  beniijooo  dolilin  iaebloos  elldoctoiuB  ob  at  'y  .  eri*  y^  4- 

no    tSBW  (i.oxtln  b   ^'illctiiiiilq  ©rii  d-^ilS^  jho^ellc 
-v/zsl   ,3looXo'o  neJ-  to  luon  aricf  ;^^    ,"^CQX   tVI  Y-tiJT»  "io  aclneve  ejdo' 

boB  aedi  natr  inabi\fit»b  oAi  ietiH     ,tlt€o!so^u^  B*iaabaiBt9b  to  bi30o 
£  anoXii  aoti09ilb  Y-C^o*afl-  -illfSoaoiufi  aid  :^ntrt'ib  ai»d^ 

.neeqE  lo  ©salliV  ©ri^^  to  t&RO  •  i-»ixo  d"jt/oc. 


of  the  autoriobilo  only  penetrated  a  few  feet.   That  a  buggy  was 
moving  slov/ly  along  the  right  side  of  said  hlghv/ay.   That  the 
defendant  had  knowledge  of  the  graveled  condition  of  the  road  and 
of  the  dust,  and  knowing  that  he  cculd  see  but  a  fev;  feet  ahead 
and  that  others  v/ere  traveling  on  said  road,  and  being  conscious 
that  his  conduct  might  naturally  result  in  injuries  to  others 
arid  with  an  entire  absence  of  care  for  the  person  or  pBcperty 
of  others,  and  with  a  conscious  indiff arence  to  surrounding  cir- 
cunstances  and  with  mlful  disregard  of  consequences,  v/antonly 
and  recklessly  drove  his  automobile  at  a  speed  of  sixty  niilos 
an  hour  along  said  highway,  and  in  attempting  to  pass  said  buggy 
struck  the  sarie  and  as  a  result  thereof  the  plaintiff  v/as  severe- 
ly injured. 

In  his  answer  the  defendant  adjaitted  that  the  plaintiff 
was  a  ninor  and  that  he,  the  defendant,  was  the  owner  of  the 
automobile  in  question  and  operated  and  controlled  it  upon  the 
night  in  question.   In  his  ansv/er  he  alleged  thab  the  plaintiff 
was  riding  on  the  right  running  board  of  his  car  without  per- 
mission from  hin  and  thab  he  had  ordered  the  plaintiff  to  stay 
off  of  said  running  board.   That  plaintiff  knov/  that  a  cloud  of 
dust  hung  along  said  highway  and  that  said  road  v/as  a  graveled 
uneven  road  and  that  other  vehicles  night  be  using  said  high- 
way.  That  plaintiff  juuped  on  said  running  board,  without  the 
permission  of  the  defendant,  and  contrarj'" -to  his  express  com- 
mand and  direction.   That  the  plaintiff  knew  all  the  conditions 
of  the  highway  as  set  out  in  the  complaint  and  v/ith  an  entire 
absence  of  care  for  her  own  safety  and  v/ith  a  conscious  in- 
difference to  circumstances,  and  with  a  wilful  disregard  of 
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the  consequences,  v/antonly  and  recklessly  left  a  place  of  safety 
and  placed  herself  upon  the  ri^ht  running  board  of  the  automobile 
of  defendant,  contrary  to  his  express  order  and  direction,  and 
that  the  injuries  of  the  plaintiff  ^jfore   the  result  of  her  ovra 
v;ilfu]. ,  wanton  and  reckless  misconduct. 

The  evidence  discloses  that  on  the  evening  cf  July  17,  1935, 
a  group  of  young  people,  T.eir.bers  of  the  Christian  Sndeevcr  of  the 
Con>3regational  Church,  met  at  the  Crady  country  hone  a  couple  of 
miles  east  of  the  Village  of  Speer.  About  nine-thirty  o'clock  they 
decided  to  hold  a  ao-oalled  scavenger  or  treasure  hunt  and  were 
given  instructions  by  j'^'tta  Davidson,  who  outlined  the  pro5;ram. 
Six  of  the  young  people  left  the  Grady  horae  and  got  into  defen- 
dant's two-door  Ford  automobile.  At  that  time  the  defendant  was 
twenty- t^vo  years  of  ege  and  accoKpauying  hin  vrere  Betty  Stuart, 
fourteen  years  of  age  who  rode  7;ith  the  defendant  in  the  front 
seat.   In  the  rear  seat  Iva  Newell,  Hoy  Crady,  PCenneth  Grady  and 
Errjna  Adolphson,  the  plaintiff,  v/ere  riding.   The  defendant  drove 
the  car  north  from  the  Crady  home  on  a  concrete  state  high-.vay  for 
about  one  mile  and  then  turned  v/est  on  a  .-^ravsled  road  vfhich  leads 
into  the  Village  of  Speer.   After  they  reached  the  Village  of 
Speer  they  stopped  at  the  Campbell  residence,  v^here  the  plaintiff, 
Emma  Adolphson,  and  Kenneth  Crady  got  out  of  the  back  seat  and 
went  into  the  house,  and  then  returned  to  the  car.   The  defendant, 
Russell,  was  sitting  at  the  wheel,  and  Betty  Stuart  was  sitting 
beside  him  in  the  front  seat  v/lth  the  other  two  members  of  the 
party  in  the  rear  seat.   The  evidence  showed  that  the  party  had 
some  conversation  as  to  the  next  stop  and  decided  to  stop  at  the 
home  of  the  plaintiff  for  an  article  which  they  desired,  her  home 
being  about  three-fourths  of  a  mile  east  of  the  Village  of  Speer 
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on  the  graveled  road.  It  was  a  hot,  dry  summer  evening  and  the 
moon  was  out,  and  no  breeze  stirring .  After  deciding  to  go  to 
the  Adolphson  home,  ICeneth  Crady  and  Broma  Adolphson  stepped  on 
the  r^inning  board  on  the   right  side  of  the  automobile.   The  de- 
fendant asked  theiT)  if  they  were  getting  In  and  thej''  replied  that 
they  would  ride  outside  v;here  it  v/as  cool.   The  car  then  proceed- 
ed'toward  the  home  of  the  plaintiff.  The  defendant  was  driving. 
Betty  Stuart  vms  in  the  front  seat  with  hin,  Iva  IJewell  and  Roy 
Crady  were  in  the  rear  seat  :and  the  plaintiff  and  Kenneth  Crady 
were  standing  on  the  right  running  board  and  when  they  had  travel- 
ed about  one-half  the  distance  between  the  Village  and  plaintiff's 
hone,  the  right  center  and  right  rear  fender  of  the  autonobile 
cane  in  contact  v/ith  the  left  rear  end  of  a  surrey  going  in  the 
sane  direction.  The  right  oar  v/indow  Has  about  half-way  down 
and  the  plaintiff  was  holding  on  with  her  left  hand  and  did  not 
fall  from  the  car  until  it  stopped.   As  a  result  of  the  collision 
plaintiff  sustained  fractures  of  the  pelvic  bones  and  of  the 
right  tibia  and  fibula.   The  plaintiff  testified  that  after  cross- 
ing the  railroad  track  she  put  her  head  inside  the  car,  through 
the  7.-indow,  and  said  it  was  cold,  and  when  she  withdrew  her  head 
and  looked  ahead  she  saw  the  surrey  and  screamed  and  then  the 
collision  occurred.  That  she  clung  to  the  car  mroil  it  stopped 
and  had  no  clear  recollection  of  v/hat  transpired  after  the  impact. 
Plaintiff  further  testified  that  the  lights  on  the  cqt  v/oro  on, 
but  she  did  not  know  whether  they  were  bright  or  dira,  that  she 
did  not  observe  whether  the  surrey  was  traveling  on  the  riglit  or 
left  hand  side  of  the  road  or  whether  it  had  any  lights,  that 
it  was  tha  first  time  she  had  ever  ridden  on  a  running  board, 
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that  she  was  scared  and  was  not  paying  any  particular  attention 
to  anything,  as  her  mind  was  on  the  scavenger  hunt. 

Betty  Stewart  testified  that  she  was  fourteen  years  of 
age  at  the  time  of  the  accident  and  was  ridin,^  in  the  front  seat 
of  the  defendant's  automobile  at  the  time  of  the  accident  and  that 
after  plaintiff  and  Kenneth  Ctb.'Ij   came  out  of  the  Campbell  house 
sl\e  saw  them  get  onto  the  running  board  of  the  defendant's  automo- 
bile and  she  said  to  defendant  that  they,  plaintiff  and  Kenneth, 
should  get  inside  of  tho  car,  but  the  defendant,  Paissell,  did  not 
say  anything.  That  the  car  vras  traveling  between  tv/enty-five  and 
thirty-miles  per  hour  as  it  crossed  the  railroad  track,  and  the 
speed  7/as  then  increased  to  between  forty  and  fifty  miles  per 
hour.  That  the  road  was  rough  and  a  heavy  dust  was  in  the  air. 
That  the  lights  of  the  car  v/ere  on  and  jou   coi.ild  see  about  fifty 
feet  ahead  and  when  they   had  proceeded  to  about  one-half  the 
distance  betv/een  the  tracks  and  the  Adolphson  hone  they  hit  the 
surrey  but  she  did  not  see  it.   Upon  cross  examination,  this 
witness  testified  that  shortlj'-  after  the  accident  defendant 
Russell  said  that  they  were  only  going  thirty  miles  an  hour  at 
the  time  of  the  accident  and  that  she  also  thought  so  at  that 
time  and  so  stated,  but  since  then  she  changed  her  viiad   aM  at 
the  time  of  the  trial  thouj^ht  the  car  was  traveling  as  p-uch  as 
forty  miles  an  hour.   After  the  accident  she  signed  a  stateirent 
to  the  effect  that  the  speed  of  the  automobile  at  the  time  of 
the  accident  v/as  twenty-five  or  thirtj'-  miles  an  hour. 

lice.   Iva  I.iiller,  v/ho  prior  to  her  marriage  v/as  Iva  Nev^ell, 
testified  that  at  the  time  of  the  accident  she  was  seventeen 
years  of  age  and  was  in  the  car  at  the  time  of  the  accident. 
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That  when  tJiey  crooood  the  railroad  track  east  of  Gpeer,  they 
were  traveling  betv/een  twenty  and  twanty-five  niles  an  hour,  and 
after  that  the  speed  increased.  That  the  lights  on  the  autoraobile 
were  on  but  sho  oould  see  ahead  on  the  road  only  about  forty  6v 
fifty  foot  on  account  of  thc=!  dust  and  that  in  her  best  judfipnent 
the  automobile  after  it  passed  the  railroad  trades  way  traveling 
ar^ound  forty  railes  an  hour.   That  she  did  o.ot  see  the  surrey 
before  the  collision  as  she  was  conversing  with  the  boy  in  the 
rear  seat  with  her.   In  a  statement  made  shortlj^  after  the  acci- 
dent, she  fixed  the  speed  of  the  car  at  about  thirty  rules  per 
hour  and  stated  that  she  recalled  the  defendant  had  requested 
the  plaintiff  to  ride  inside  the  car  but  upon  the  trial  she  did 
not  recall  defendant  naking  this  reciuest  of  the  plaintiff. 

Hoy  Crady  testified  that  he  was  riding  in  the  back  seat  with 
Iva  lilller  at  the  tine  of  the  accident,  that  after  the  car 
crossed  the  railroad  track  it  gained  speed,  and  that  there  v/as  a 
heavy  dust  on  the  road.   That  just  before  the  acoident  the  speed 
was  between  thirty-fi\'"e  and  forty  miles  an  hour,  and  that  they 
could  see  about  one  hundred  and  fifty  feet  tihead,  but  that  the 
vision  v>ras  sociev/hat  blurred.  That  he  did  not  see  the  surrey  in 
question  until  they  were  right  on  it,  and  that  then  the  car 
swerved  to  the  left  and  did  not  know  now  far  the  autoraobile 
traveled  f  ron  the  tirae  it  collided  v/ith  the  buggi'-  until  it  stopped. 
About  two  days  after  the  accident  this  witness  nade  a  vrritten 
statement  in  his  cvm  handwriting  that  the  car  in  trhich  he  was 
riding  was  going  between  tv/enty-fivo  and  thirty  niles  an  hour 
and  at  that  tine  he  so  believed  but  that  at  the  tiine  of  the  hear- 
ing his  Judgiaent  was  that  the  car  was  goini;  between  thirty-five 
and  forty  miles  an  hour. 
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Kenneth  Crady  testified  tliat  he  was  riding  on  the  running 
board  immediately  behind  the  plaintiff.   That  aft3r  they  left  the 
Campbell  home  they  both  got  on  ohe  lurming  board  and  that  h-r-.-  did 
not  roraember  whether  anything  was  said  then  about  getting:;  into  the 
car.  That  as  they  crossed  the  railroad  track  the  speed  of  the 
oa^  v/as  around  twenty  miles  an  hour,  and  that  aftsr  tixat  they 
picked  up  speed.   That  there  was  dust  on  the  highway  and  the  lights 
showed  about  fifty  to  sixty  feet  aliead.   That  iroriediately  prior  to 
the  acGiuent  the  car  was  traveling  around  forty  or  forty-five  miles 
an  hour.   That  the  first  tine  he  noticed  the  surrey  vvas  v/hen  they 
hit  it.   That  it  had  no  lights.   That  the  collision  threw  hiri  off 
of  the  car,  and  he  rolled  about  fifty  foot  ahead  of  the  buggy. 
That  the  defendant's  car  v;as  being  driven  on  tlie  rij^t  side  of  the 
read,  and  that  the  traveled  portion  of  the  road  v/ac  about  t\;Gnty- 
two  to  tv/enty-four  feet  v;lde.   That  the  da^r  following  the  accident 
he  signed  a  statenent  to  the  effect  that  the  speed  of  the  defendant's 
car  was  twenty-five  to  thirty  miles  an  hour,  ":.ut  that  since  then 
he  has  changed  his  opinion. 

l.Irs.  Leah  Prit chard  who  was  riding  v/ith  her  husband  in  the 
surrey  which  was  struck  by  defendant's  autoiriobile  testified  that 
she  was  seated  on  the  right  side,  in  the  front  seat,  beside  her 
husband,  and  that  in  the  rear  seat  her  daughter,  Mazel  Fritchard, 
was  sitting  on  the  right  side,  and  her  son,  Howard  Pritchard,  on 
the  left  side. 

That  they  had  been  to  a  ball  gaiae  and  were  returning  home. 
That  the  road  v.ys  about  thirty-four  feet  wide  from  ditch  to  ditch, 
and  the  riglit  wheel  of  their  surrey  was  out  in  the  v/eeds  on  the 
right  side  of  the  road  when  it  was  struck  and  that  defendant's 
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oar  was  traveling,  in  her  opinion,  between  fifty  and  sixty  miles 
per  hour.   That  the  surrey  was  not  turned  over  as  a  result  of 
the  collision  and  she  did  not  t<^o  up  to  the  car,  'out  remained  in 
the  surrey. 

iloG  Prit chard  testified  that  he  ivas  drivinr  his  surrey  on 
the  night  in  querition,  that  it  had  no  lights  but  had  tv;o  red 
reflectors  on  the  roar  asile. 

Howard  lYit chard,  the  son  of  Joseph  Prit chard,  who  was 
riding  in  the  rear  seat  of  the  surrey  testified  that  he  was 
sixteen  years  of  age  and  noticed  the  lights  of  the  defendant's 
automobile  as  it  approached  fror".  the  rear,  and  that  it  was  in 
the  )uiddle  of  th3  road  about  el^htj   rods  back  v/hon  he  first  saw 
it,  and  was  tr^avelin^  between  fifty  and  sixty  miles  an  hour  and 
after  the  collision  stopped  about  four  hundred  feet  from  the 
point  of  collisicn  and  that  the  surroy  in  -vhich  he  was  riding 
did  not  310VO  over  ten  fei;t  after  it  v,ras  hit. 

The  several  statements  signed  by  Iva  JA,   NeY/ell,  now  Iva 
filler,  and  Rot'  Crady  nade  two  days  after  the  accident  occurred, 
were  to  the  effect  that  defendant  was  driving  his  car  careftilly 
at  thirty  milss  per  hour  when  it  overtoorc  the  surrey  which  had 
no  lights  on  it;  that  the  air  was  filled  v/ith  dust  and  that  the 
plaintiff  and  ICenneth  Crady  weve   ridin^r  on  the  rL-^-ht  running 
board  of  the  car  and  that  the  defendant  had  aslceii  them  to  ride 
inside  the  car.  These  statements  were  offered  and  admitted  in 
evidence  as  w£.s  also  the  affidavit  executed  by  Eenneth  Grady 
shortly  after  tha  accident  in  which,  he  swore  that  he  and  the 
plaintiff  ^ot  on  the  right  running  board  of  defendant's  car,  and 
that  defendant  told  them  to  jet  in  the  car,  but  since  they  were 
only  riding  a  short  distance  he  and  the  plaintiff  decided  to  ride 
on  the  running  board.  He  farther  svrare  that  defendant  was  driving 
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carefully  at  about  twenty-five  to  thirty  railes  an  hour,  that 
tha  road  was  dusty  and  the  surrey  had  no  lioihts  upon  it;  that 
he  was  looking  east  but  did  not  see  any  vehicle  and  that  he  was 
suddenly  knocked  off  the  running  board  when  they  struck  the 
surrey  and  that  as  thoj   proceeded  along  the  road,  no  ons  in  the 
party  made  any  protest  as  to  th-s  speed  or  rianner  in  which  the 
automobile  was  driven  before  or  after  the  tine  of  the  accident. 

Richard  Russell,  th?  defendant  testified  that  when  the  plain- 
tiff and  Kenneth  Crady  cane  out  of  the  Cajiipbell  residence  he 
asked  then  if  they  were  getting  in,  and  that  the^^  said  they 
would  ride  out  there  where  it  was  cool,  snd  that  they  were  going 
to  stop  at  plaintiff's  hone.   That  as  he  proceeded,  after  he 
crossed  the  railroad  tracks,  his  speed  v/as  thirtj-  nil.-s  an  hour 
up  until  the  time  of  the  accident.   That  as  ho  drove  east  he  did 
not  see  any  traffic  on  the  hi{?hv7ay  and  did  not  pass  any  vehicles 
going  in  that  direction.  That  he  struck  the  Prit chard  surrey  as 
it  v;as  travelinjc^  east,  on.   the  rif>ht  side  of  the  road.  That  he 
was  also  ^oing  east  travolinr^  on  the  right  side  of  the  road  and 
that  the  road  at  the  point  of  the  accident  was  about  twenty  feet 
wide.  That  he  had  his  lights  on  and  could  see  forty  or  fifty 
feet  ahead.  That  upon  seeing  the  surrey,  when  it  v/as  forty  or 
fifty  feet  away,  he  swerved  the  car  to  the  left  and  applied  the 
br^es  lightly.  That  he  sLaakoned  the  speed  of  his  car  and  let  it 
coast  to  a  stop  and  did  not  stop  instantly,  because  he  heard  the 
plaintiff  screejp.  and  realized  that  she  was  hurt,  and  he  kJiev;  tiiat 
if  he  stopped  suddenly  he  would  slide  the  car  and  possibly  run 
over  the  plaintiff.   That  in  his  best  judgnent  car  traveled  one 
hundred  fifty  feet  after  the  collision.   That  no  one  in  the  car, 
or  on  the  r^anning  board,  addressed  any  remarks  to  him  from  the 
time  he  left  the  railroad  tracks,  until  the  accident  occurred. 
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That  after  ohe  accident,  and  in  plaintiff's  presence,  ho  stated 
that  he  was  only  going  thirty  niles  an  hour  and  no  one  in  the 
group  at  that  time  said  anything  different.  That  he  did  not 
know  of  any  horse  an^.l    buggy  travel  on  the  road  in  qu.estlon  in 
tJiat  year,  and  that  he  ]iad  traveled  the  road  on  nxiinerous  occasions, 

Froi;i  all  tho  evidence  found  in  this  record  v/e  do  not  believe 
this  jud{"7:ient  can  be  sustained.  All  the  occupants  of  the  car  v/ere 
engaged  in  a  coro>ion  object.   Appellee  voluntarily  chose  to  ride 
on  the  runnii'ig  hoard  of  this  autoraobilo  and  by  so  doing,  under 
sone  authorities  vtob  ;'^iiilty  of  contributory  negligence  and  could 
not  recover-  as  a  raatter  of  lav/.   Sohomaker  v,  ilavey,  291  Pa,  30, 
139  AtX,  495,  61  A.  I.,  R,  12-i.lr  Smith  v  Ozark  V/ater  rails  Co., 
215  Mo,  App.  129,  233  3.  Vi'.  575.  It  is  true  appellant  permitted 
appellee  to  ride  there  and  in  so  doin;.:  he  luade  a  mistake,  but 
she  was  ridin'?  there  of  her  cvm  volition  and  not  at  the  request 
or  direction  of  appellant.   Appellant  nay  have  driven  carelessly 
but  nothing  that  the  axipollant  did  in  driving  the  car,  either 
in  the  manner  in  vmich  he  drove  it  or  the  speed  at  ivhich  it  was 
being  driven  evoked  a  protest  frora  appellant  or  from  an7,'"  of  the 
other  passengers.  There  is  nothing  in  this  record  to  indicate 
that  he  was  indifferent  to  the  duty  v/hlch  he  owed  his  guests  or 
was  gu.ilty  of  wilful  or  wanton  conduct  as  he  proceeded  along  the 
highv/ay  just  before  ajid  at  the  time  of  the  collision. 

If,  ho'A'ever,  it  be  conceded  that  appellant  was  guilty  of 
v/ilfi^l  and  wanton  conduc-c,  appellee  was  likewise  guiltj'-  in  volun- 
tarily riding  on  the  rurjiing  board  &jid  under  the  doctrine  announced 
in  Villgeroth  y,  J%ddoy,  281  111.  App.  jLBQ   is  not  entiitled  to 
recover.   A-Ccording  to  he^.v   testimony  she  could  see  fifty  feet  ahead 
of  the  automobile  upon  the  running  board  of  which  she  was  riding  as 
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the  car  proceeded  east  on  the  gravel  road.  She  had  lived  on 
that  road  for  many  years  before  the  time  of  the  accident  and  it 
was  to  her  hone  that  ciie  and  her  con.X'^-''^^^-C"'i'S  v/ere  f.oing  v/hen  the 
accident  o>;curred.  3hv   knew  of  thc=!  condition  of  thf;  hic'-hwa:/  and 
the  travel  upon  it  and  both  she  and  appellant  had  the  right  to 
assuEie  that  no  iinliGhted  surrey  vms  hoing  dravm  along  that  hij^h- 
way. 

It  is  tr\ie  aa  contended  by  oounsel  for  nppcllee  that  v.llfnl 
and  v;anton  conduct  depends  upon  the  facts  iimd  oiroimotanoos  of 
each  particular  case  ana  that  whether  dofendaiit  r/as  gnilty  of 
wilful  and  wanton  conduct  and  if  so  whether  such  cond^ict  was  the 
proxiuate  cause  of  appellee's  injury  and  whether  appellee's 
conduct  was  such  as  to  bar  a  rocovcry  are  all  questions  of  fact 
for  the  jury,  but  from  a  eon£;ideration  of  all  the  evidence  v/e 
are  clearly  of  the  opinion  that  the  x^erdiot  of  the  jury  is  nani- 
festly  against  the  weight  of  the  evidence  and  that  the  trial  court 
effed  in  denying  appellant's  notion  for  ■  nevv-  trial.  The  judgment 
Y/ill  therefore  be  reversed  and  the  cause  rer:.anded. 

REVliESSD  AND  HaS-^AiTDED, 


9rft  ceriv;  ni^k*-    iisw  aaoijdisq^.iioo    x^^rf  bn^  eiie.  rfaiiii   •riCi*  aejsl  o^  '^•' 

-iiglfi  d"Bri.t  ;5,no.iLo  rrw.e'j;I:  n/tiocT  a.frvr  vefiji-ii   ii;scl"d£xliitj  ojq  {f&iI4°  %iui.-^.. 

Ic  aooiTi'-J-nrjjfr.'i.co  5r:t    K.^r&til  oxiJ-  irofLiJ  efaiBfieb  ioubaoo  HO^iiBVi  >.^. 

-Xnau.  el  XT^vr,  odt  lo   &oi:b'iov  piii  iadi  xiolaiqc  j»iiJ  to  \-X«£jSdi&  qi 

.tsJofiiJi'M'T  esxfxjo  axit  £;xiy..   I"..oei9T5!i  yd  eTEo'. •■^*> '^  '•'    r'r 


r 

I 


I 

STATE  OF  ILLINOIS. 

SECOND  DISTRICT         J  I^  JUSTITS  L.  JOHNSOlSr,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illiuois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

H  hundred  and  tliirty- 


Clerh  of  the  Appellate  Court 


1  ^  ^  J' 


AT  A  TXai  OF   TIi3  APP3LLAT3   COURT, 

Begun  and  lield  at   Ottav/a,    On  Tuesday,    the    3rd  day  of   October, 
in  the  year   of   our  Lord   one   thousand  nine  hundred  and 
thirty-nine,    v/ithin  and   for   the  Second  District   of  the 
State   of   Illinois:  ClAOT     h        c^  ir^  r^\ 
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Present  --  The  Hon.  PRJD  C'.  ''OLFS,  Presiding  Justice 
Hon.  BIAI:t3  I-njFFIL''H,  Justice 
Hon.  FR/HI-LIH  R.  DOV:^,  Justice 
JUSTUS  L.  J0JE730n,  Cler:: 
3.  J.  VraLT:^R,  Sheriff 


33  IT  RETSIB3R2D,  that  afterv/ards,  to-vfit:  On  DEC  15  ■\^%^ 
the  Opinion  of  the  Court  ".'as  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov/ing,  viz; 
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e  Atipellate   Court  ol   Illinois 

/I 
Seconri.  Dlatx;|tc| 

Ocljpber  Teria,|4.E|    1939 


Frank  0,  Lowden,    et  aL^    trustee  I? 
of*;  the   estate   of   The   Ctilcago,      | 
Ro6k  Island:  and  Paclf|c  Railway 
Co .  '^;tc . ,   / 

?5)e|.lee8, 


■ItlSa'S'" 


Appeal  from  the  Circuit  Coirt 
E.  L,  Se^^»  ©"t  al»j  I      I        I      of  Grundy  County 

Appellee  ( 
First  National  Banl^  of  G-erieseo, 
Illinois,  and  Liberty  Tri|lt  and 
Savings  Bank  of  Durant,  lo^ra, 

#PPellAnts« 

'I 
HUFFMAN  -  J.     f   ■ 

The  origin  of  this  suit  was  an  attachment  proceeding  by 
appellees  egalnst  a  co-partnership  consisting  of  E.  L,  Mead  , 
W,  A.  Bayes,  and  R.  B.  Mead,  and  against  E.  L,  Mead,  individuallyo 
Pursuant  to  such  suit  the  sheriff  attached  about  2000  head  of  sh«p 
which  were  then  at  the  StocMale  yards  about  three  miles  west  of 
the  city  of  Morris,  in  &rundy  county.   Subsequently  the  First 
National  Bank  of  Seneseo,  Illinois^  and  the  Liberty  Trust  and 
Savings vBank  of  Durant,  Iowa,  each  filed  intervening  petitions 
in  the  attachment  proceedings,  wherein  it  was  set  up  that  the 
sheep  held  by  the  sheriff  under  the  writ  of  attachment  were  the 
property  of  the  banks  by  virtue  of  chattel  mortgages  held  by  themo 
A  trial  6f  the  rights  of  i^ror^erty  was  had  before  the  court  who 
found  in  favor  of  appellees  as  against  the  intervening  petitioners 
and  dismissed  said  petitions.  The  interveners  bring  this  appeal, 

Thp  trial  court  based  its  finding  upon  the  fact  that  the  in- 
tervening petitiomers  failed  to  prove  the  sheep  in  question  were 
the  same  sheep  as  described  in  tjieir  mortgage.   This  court  has 
fully  reviewed  the  evidence  and  is  in  accord  with  the  finding 
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of  the  trial  court  on  the  above  queetion  of  fact.   The  parties  to 
the  suit  are  conversant  with  the  evidence  in  the  case  and  we  do 
not  consider  a  review  of  the  same  necessary. 

The  court  gave  Judgment  against  the  interveners  for  the 
following  coete:  sheriff's  c^st8,|ll  .85;  witness  fees  $   100.35; 
and  the  sim  of  |200.00,  as  part  of  the  expenses  of  maintaining 
the  sheep  during  the  pendency  of  the  intervening  petitions. 
Appellees  bring  a  cross-appeal  with  respect  of  that  portion  of 
the  court's  Judgment  for  $200.00,  going  toward  the  expense  of 
maintaining  the  sheep  during  the  pendency  of  the  suits.  Apt)ellees 
urge  in  this  regard  that  the  cost  of  maintaining  the  s]seep  was 
approximately  llOOO.OO,  and  that  by  virtue  of  chapter  11,  of  the 
statute,  on  attachments,  the  interveners  are  liable  for  all  ex- 
penses connected  with  maintaining  the  sheep  during  the  pendency 
of  their  suits,  and  that  same  shoGld  be  included  In  the  costs 
adjudged  against  them. 

The  trial  court  on  December  5,  1938,  ordered  the  sheriff 
to  sell  the  sheep  on  the  Chicago  market  and  bring  the  money  into 
court  to  await  disposition..  The  interveners  herein  v/ere  confined 
to  claiming  the  property  in  their  own  right.   They  did  not  stand 
in  the  position  of  an  original  party.   They  could  not  contest  the 
plaintiff's  claim  against  the  defendants  nor  interpose  a  defense 
that  was  personal  to  the  defendants.  They  were  not  concerned  v/ith 
whether  the  court  and  the  officer  who  served  the  writ  acted  legally. 
The  burden  was  upon  them  to  prove  their  right  to  the  sheep  attached, 
by  virtue  of  their  mortgages,  and  to  entitle  them  to  Judgment  they 
must  prove  their  rights  in  the  property  to  be  superior  to  those  of 
the  attaching  creditor. 

The  costs  in  a  proceeding  to  try  the  right  to  property,  levied 
on  under  attachment  and  claimed  by  a  third  person  ,  have  no  connection 
with  the  main  action,  and  as  a  general  rule,  must  be  borne  by  the 
unsuccessful  -oarty  to  such  iDroceedings.   In  some  instances  it  is 
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difficult  to  express  in  general  terms  any  principle  that  will 
define  the  limitations  to  an  intervener's  liebility  for  costs. 
It  can  be  said  with  confidence  that  they  are  liable  for  costs 
Incurred  by  reason  of  a  vexatious  resistance  to  the  proceeding. 
But  sometimes  an  Intervener  may  find  himself  in  a  position  where 
by  the  exercise  of  good  Judgment  he  may  make  claim  to  chattels 
which  he  believes  to  be  covered  by  a  mortgage  ,  such  ae  was  done 
In  this  case.  Under  such  circumstances  such  an  intervener  can 
not  be  considered  vexatious  in  asserttlng  a  claim  which  he  honest- 
ly believes  to  be  just.   Here  the  defendant  co-partnership  was 
dealing  in  sheep,  buying  them  throughout  the  west  and  selling 
them  as  fast  as  they  had  an  available  and  satisfactory  market. 
The  Stockdale  feeding  yands  was  a  general  gathering  place  for 
livestock  destined  for  the  Chicago  market.   The  co-partnership 
was  Indebted  to  the  Intervener,  the  First  national  Bank  of  G-eneeeo, 
Illinois,  In  the  sum  of  $24,500.00,  and  to  the  Intervener,  the 
Liberty  Trust  and  Savings  Bank  of  Durant,  Iowa,  in  the  sum  of 
$19j605,00.   It  appears  that  the  sheep  at  the  above  yard  which 
appellees  had  attached,  originated  from  various  points  ranging  from 
the  state  of  Oregon  to  Texas.   We  are  In  accord  with  the  finding 
of  the  trial  court  that  the  Interveners  failed  to  prove  the  sheep 
attached  were  the  same  as  those  described  In  their  several  mortgages; 
and  v;e  are  not  dlsT5osed  to  increase  the  amount  of  cost  taxed  against 
them  aB  exp-^nse  for  maintenance  of  the  sheep  during  the  progress 
of  this  case. 

The  ouestion  of  the  legality  of  the  mortgages  of  the  Intervening 
petitioners  was  before  the  court,  but  such  question  did  not  control 
the  court's  action  in  the  dispoBltion-  of   this  case  and  ve  do  not 
consider  a  determination  of  such  question  necessary  In  this  appeal. 
The  intervening  petitioners  claim  that  appellees  failed  to  show 
they  were  Judgment  creditors  of  the  defendants  in  the  attachment 
proceedings,   "^he  record  shows  a  Judgment  by  the  court  in  favor 
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of  appellees  and  agf.lnet  ench  defendante  for  .|6577,58,  wh.lch  Judg- 
ment le  unquestioned  and  etnnds  In  full  force  anc?  effect.   Appellees 
flldd  motion  to  disralse  the  aniDeal  which  motion  was  taken  with  the 
case.   In  consideration  of  the  disposition  of  the  appeal  as  made 
herein,  it  becomes  unnecessary  to  consider  the  motion.   Cost  of 
adc'ltional  abstract  to  be  taxed  against  4|ipellants. 
The  Judgment  of  the  trial  court  is  affirmed. 

Judgment  Affirmed. 
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STATE  OF  ILLINOIS,  | 

SECOND  DisTKiCT         J     '  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  ray  of&ce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aflBx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


^  vj  c^  y- 


AT  A  T:j]rJI  OF   TH3  APPELLATE   COURT, 

Begun  and  held  at   Ottawa,    On  Tuesday,    the    3rd  dajr  of   Octoher, 
in  the  year   of   our  Lord   one   thousand  nine   hundred   and 
thirty-nine,    v/ithin   and   for   the  Second  District   of  the 
^St.te   Of   imnol.:  303    I. A,     2  26' 

Present    --   The  Hon.    PR;]D  C-.    '/0LF3,    Presiding;   Justice 
Hon.    BIAZTE  ITOPPirJ'T,    Justice 
Hon.    PR/HIHH  R.    D0V3,    Ji;.stice 
JUSTUS  L.    JOm^SOn,    Clerl: 
3.    J.   r/SLTZlR,    Sheriff  ' 


33  IT  REI'ECIE^RSD,  that  afterwards,  to-v/it:  On  J/^f'J  a  'O/?' 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of 
said  Court,    in  the  ■.vords   and  figures   follov/ing,    viz: 


ELI'IER  J.  SLLSFSON,  Admr.  offthe    ) 

Sstato  of  Sophia  Ellefson, 

deceased,  f       )  / 

Apfellee,  f 

I     APPEAL  FROM  THE  CIECUIT 


TS. 

WARREN  M.   MILLER, 


COURT  OF  WIJMEBAG-0  COUNTY 


AJliellant 


DOVE,  P.  J. 

This  is  an  appeal  from  a  judgnent  for  '.tllOO.OO  rendered  in 
the  Circuit  Court  of  uinnebago  County  in  favor  of  the  plaintiff 
Elmer  J.  Sllefson,  as  adrainistrator  of  the  estate  of  Sophia 
Ellefson,  deceased,  against  V/arren  M.  I.Iiller,  a  physician  and 
surgeon  of  Hockford,  Illinois,  for  malpractice. 

The  complaint  consisted  of  three  counts.   The  first  tv/o 
counts  charged  that  on  the  31st  day  of  December,  1936  the  deceased, 
then  sizty-four  years  of  age  and  in  good  health,  v/ent  to  the 
office  of  the  defendant,  an  eye,    ear,  nose  and  throat  specialist 
for  the  purpose  of  having  hin  reiiove  an  apricot  skin  v/hich  had 
lodged  in  her  esophagus.   The  negligence  charged  was  that  while 
attenpting  to  renove  the  skin  fron  the  esophagus,  defendant  un- 
skillfully,  negligently  and  carelessly  punctured  the  wall  of  said 
esophagus  just  above  the  storaach  opening,  with  forceps  or  v/ith  an 
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esophagoscope  and  as  a  proxlnate  result  thereof  plaintiff's  In- 
testate developed  nediastlnitis,  £ind  on  the  A-th  day  of  January, 
1937  died. 

The  third  count,  aiiong  other  things,  averred  that  it  beoajue 
the  duty  of  the  defendant  prior  to  the  operation  to  study  and 
diagnose  the  condition  of  the  esophagus  of  plaintiff's  intestate, 
includin.-;:  the  use  of  X-ray  pictures  and  fluoroscopic  ezar.iinations 
which  were  then  and  there  available  to  the  defendant;  that  he 
negligently  and  unskillfullj'-  failed  to  use  said  X-ray  upon  said 
deceased,  and  did  unskillfully  and  negligently  fail  to  use 
fluoroscopic  nethods  in  the  determination  of  the  location  of  said 
skin  and  did  unskillfull;/  and  negligently  proceed  to  use  upon  said 
esophagus,  an  esophagoscope  which  he  pressed  ivith  undue  force  and 
violence  upon  the  v/alls  of  the  said  esophagus,  thereby  causing 
the  insl/rupient  to  pierce  the  vrall   of  said  esophagus  and  to  ms-ke 
a  puncture  therein  into  the  chest  area  of  said  FJophia  Ellefson 
in  the  nedia  portion  thereof  and  as  a  proxinate  result  of  said 
conduct,  the  deceased  developed  niediastinitis  and  died. 

The  evidence  discloses  that  in  Decenber  1936  plaintiff's 
intestate  Sophia  gllefson,  a  wois^an  sizty-four  years  of  age,  v/as 
visiting  in  the  home  of  her  son  Elmer  <J.  .iCllefson  in  Rockford  and 
on  the  morning  of  Decenber  31st,  ate  sone  cooked  dried  apricots  and 
a  portion  of  one  lodged  in  nor  aesophagus.   She  was  alone  at  the 
tine  and  upon  her  daughter-in-law's  return  hone  fron  v/ork  bet'vveen 
four-thirty  and  five  o'clock  that  afternoon,  plaintiff's  intestate 
advised  her  of  this  fact  and  she  was  imraediately  taken  by  automobile 
to  the  office  of  appellant,  arriving  there  abovt  five  or  five-thirty 
in  the  afternoon;  that  the  office  of  appellemt  v/as  on  the  second 
floor  of  the  Kay  Building  and  I.Irs.  Sllefson  v/alked  from  her  hone  to 
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the  autonobllG  and  froii  the  auto:-ol)ile  up  the  stairvmy  to  appellant's 
office;  that  appellant  v/as  not  in  his  office  v/hen  they  arrived  but 
came  in  shortly  thereafter  and  plaintiff's  intestate  told  him  that 
she  had  soinethin.^,  probably  an  apricot,  stuck  in  her  throat  and  that 
it  got  there  about  ten  o'clock  in  the  iiorning  of  that  day.   The  evi- 
dence is  conflicting  as  to  the  condition  of  LIrs.  Ellefson  at  the 
time  she  oane  to  appellant's  office.   .4ocordin«;  to  the  testinony  of 
appellant  and  his  office  assistant.,  and  nurse,  she  v/as  in  a  serious 
condition,  continually  coughing  and  choking,  that  his  exaraination 
disclosed  she  had  a  rapid  heart  and  her  condition  vfas  so  serious 
that  it  would  not  justify  reEiovin^-  her  to  a  hospital  as  she  was  in 
need  of  iirjiaediate  relief  and  caiue  into  his  operating  rooin.  supported 
by  her  daur;:  ter-in-law.   According  to  the  testinony  of  the  daughter- 
in-lav/,  Mrs.  Sllefson  v/as  not,  \'/hen  she  arrived  at  the  office  of 
appellant  or  before  she  sot  upon  the  operating  table,  coughing  or 
choking  or  in  distress  and  her  condition  was  nornal. 

The  record  further  discloses  that  appellant  had  an  X-ray  rnaohine 
in  his  office  but  no  facilities  for  taking  a  fluoroscopic  picture, 
'■-fter  his  exaraination  of  ..Irs.  Ellefson  he  told  her  and  her  daughter- 
in-law  that  there  v/as  an  obstruction  in  her  aesophagus  and  that  it 
v/ould  have  to  be  removed  sursically,  that  ordinarily  he  v/ould  do 
this  v;ork  in  the  hospital,  that  he  had  an  aesophagoscope  and  other 
appropriate  instruraents  at  his  office  and  according  to  his  testinony 
and  that  of  his  office  assistant  and  nurse  her  condition  v/as  so 
serious  that  it  v/ould  not  justifs?-  her  removal  to  the  hospital  and 
he  proceeded  to  renove  the  substance,  using  an  aesophagoscope  v/ith 
forceps  and  tv/o  pieces  of  apricots  r/ere  rei.toved.   Upon  leaving 
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appellant's  office  she  vms   taken,  by  autor.obile,  at  appellant's 
direction  to  St.  /intliony' s  hospital  in  Rockford  and  on  January  4th 
follov/lng  died  of  mediastinitis.   Upon  post-Taorteia  examination  the 
aesopha.gus  shOY/ed  a  considerable  dilation  and  in  the  loy/er  part 
there  was  a  thinned  out  section,  oval  in  shape,  about  an  inch  in 
length  and  a  half  inch  in  width  and  in  this  section  there  was  a 
hole  extending;  through  the  wall  of  the  aesophagus  about  two  or 
three  nillimeters  in  diaiiieter.   Beyond  this  hole  and  at  the  very 
lowest  portion  of  the  aesophagus  sone  particles  of  apricots  and 
other  -food  stiiffs  were  found.   There  was  no  cancer  but  the  condition 
of  the  aesophagus  evidenced  to  Dr.  Lang  v/ho  performed  the  post 
nortem  that  Mrs.  Ellefson  must  have  suffered  from  soiie  inflaramatory 
ulcer  on  the  lower  portion  of  the  aesophagus  for  some  tine. 

.'Iccordlng  to  the  testinony  of  Dr.  Iviichael  Ohlson,  a  son-in-law 
of  plaintiff's  intestate,  who  has  been  engaged  in  the  general 
practice  of  raedicine  since  1929  and  a  resident  of  Llonticello, 
'."isconsin,  the  proper  procedure  to  have  been  followed  by  appellant 
would  have  been  to  have  located  the  foreign  substance  by  Z-ra^'-  and 
the  fluoroscope  v/ith  bariuri  solution  before  usin,'-  the  (-sopha>^iOscope. 
Dr.  Benjamin  Brindley  of  iladison,  T.isconsin,  in  ansv/er  to  a  ^j^jothe- 
tical  question  propounded  by  counsel  for  appellee,  gave  it  as  his 
opinion  that  the  treatnent  outlined  in  the  hypothetical  ciuestion  was 
not  that  which  a  good  physician  and  surgeon  would  use  under  the 
same  or  similar  circuiastances. 

Dr.  Justin  Steurer,  an  eye,  ear,  nose  and  throat  specialist  of 
Rockford  and  an  expert  in  the  ase  of  the  esophago scope,  testified 
on  behalf  of  appellant  in  answer  to  hypothetical  nuestions  that  the 
patient  had  a  spontaneous  rupture  of  the  esophagus  prior  to  the 
tine  appellant  operated,  that  a  fluroscopic  examination  vrould  not 
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be  the  usual  or  customary  thin/r  for  surgeons  in  Hockford  to  do 
under  similar  cirourzstances  and  that  under  the  conditions  assi^Tied, 
it  would  not  have  been  '',ood  riedical  practice  to  have  sent  the 
patient  to  n  hospital  first.   Dr.  J.  J",  -''otter,  another  expert  in 
the  use  of  the  J8sophagoscope,  in  ansv/er  to  appellant's  hypothetical 
ouostion,  gave  it  as  his  opinion  that  the  patient  described  v/as  a 
very  sick  vrorian  when  brought  to  appellant's  office  and  v/as  suffer- 
ing from  a  narrov/ing  of  the  lower  end  of  the  esophagus,  the  wall 
of  which  had  become  cniite  thin  and  that  the  treatnent  given  and  the 
course  pursued  by  the  operating  surgeon  was  that  of  a  careful, 
skillful  physician  and  surgeon. 

Inasmuch  as  this  judgment  nust  be  reversed,  we  v.dll  not  set 
out  the  evidence  at  length  or  corrment  upon  it.   Instruction  number 
two  /?,iven  by  the  court  at  the  reauest  of  appellee  told  the  jury 
that  it  Vifas  the  duty  of  the  defendant  at  the  tine  he  was  treating 
oophia  Sllefson  to  use  the  regular  and  approved  treatment  for  the 
ailnent  that  she  was  then  and  there  suffering  and  to  at  all  tines 
use  that  degree  of  loiowledge,  treatnent  and  care  that  a  cood 
physician  and  surgeon  would  use  under  all  sinilar  cases  and  under 
like  circunstances.   The  instruction  then  stated  that  if  the  jury 
believed  from  a  preponderance  of  all  the  evidence  that  the  defendant 
failed  to  use  this  deforce  of  care  v'hile  treatin,;^  Sophia  Ellefson 
and  that  such  failure  was  the  proxiaate  cause  of  the  injury  to  her, 
then  the  jury  nay  find  the  defendant  guilty.   This  suit  was  brou^-tit 
to  recover  for  the  alleged  v/rongful  act  which  caused  the  death  of 
Sophia  Ellefson  and  not  a  suit  by  her  to  recover  for  the  injuries 
which  she  sustained.   Perhaps  the  jury  weri^  not  nisled  but  the 
instruction  was  inaccurate.   The  v^ord  death  should  have  been  used 
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instead  of  injury.   Chase  v,  Welson,  39  111.  --pp.  53.   The  fiffh 
instruction  should  not  have  been  c'iven.   It  is  as  Tollov/s:   "The 
court  further  instructs  the  jury  that  the  defendant  V/arren  11. 
I'iller,  having  taken  the  Vidtness  stand  in  his  ovm  behalf  became 
the  sane  as  any  other  v/itness,  and  his  testimony  is  to  be  tested 
by  the  same  tests  as  that  of  any  other  credible  witness  and  you 
may  take  into  consideration  the  fact  that  he  is  the  defendant  and 
interested  in  the  outcoiae  of  this  lavi^suif'.   This  instruction 
singles  out  and  identifies  the  defendant  and  as  said  in  Taylor  v. 
Crowe,  122  111.  518'V  its  tendency  v/as  to  iripress  the  juxj   vdth 
the  idea  that  the  Court  saw  3orn.e  special  reason  for  discrediting 
his  testimony,   /in  instruction  referring  to  the  plaintiff,  v/hen 
given  on  behalf  of  the  defendant,  has  been  cipproved  v/here  the 
defendant  is  a  corporation  C.  i.-  E.  I.  H.  R.  Go.  t.  Burridge,  211 
111.  9,  but  where  both  parties  are  natural  persons  it  has  oeen 
held  error  to  give  such  an  instruction.   Engstrori  v,  Olson,  24S 
111.  kpp.  ASO. 

Dr.  -irindley  in  answering  a  question  laiiich  called  for  his 
opinion  as  to  whR.t  vTOuld  be  a  proper  r.iethod  and  rieans  of  diagnosing 
the  ailraent  of  the  hypothetical  person  described  in  the  cuestion 
stated  v.'he^t  he  would  do.   The  Court  pernitted  the  ansv/er  to  stand 
instead  of  confining  the  witness  to  an  expression  as  to  v/hat  was 
the  proper  practice  under  the  facts  stated.   The  court  also  erred 
in  overruling  defendant's  notion  to  strike  sone  of  the  testimony  of 
Dr.  Ohlson,  a  practicing  physician  residing  at  I.Ionti cello,  V7isoonsin, 
and  in  permitting  sone  of  his  answers  to  stand  where  he  related 
what  he  v/ould  have  dons  to  ascertain  the  presence  or  non-presence 
of  an  apricot  skin  in  the  aesophagus. 
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As  frequently  stated  by  the  authorities,  the  duty  vviiich  a 
physician  and  surgeon  owes  his  patient  is  to  brinr;  to  the  case  at 
hand  that  de,-::ree  of  lcnov7led;^e,  slclll  and  care  which  a  rood  physician 
and  surgeon  v;ould  brlnr;:  to  a  siEiilar  case  under  like  circumstances. 
A  physician  is  not  an  insurer  and  proof  of  a  bad  result  or  raishap 
is  of  itself  no  evidence  of  negligence  or  lack  of  skill.   Olander 
V.  'Johnson,  25B  111.  App.  B9,  and  cases  there  cited.   In  the  instant 
case  the  record  discloses  that  appellant  was  licensed  to  practice 
nedicine  in  Illinois  in  1914  after  graduating  from  the  nedical  school 
at  the  UniTersity  of  Chicago  and  Hush  Lledical  CollQge,  that  he  has 
continuously  practiced  his  profession  and  specializes  in  eyo,  ear, 
nose  and  throat  and  endoscopy.  He  has  attended  Dr.  Chevalier  Jack- 
son's Clinic  in  Philadelphia  and  studied  under  Dr.  Jackson,  who  is 
an  outstanding  authority  on  the  subject  of  endoscopy.  ]ie   has  per- 
fomed  raany  operations  with  the  esophagoscope  and  bronchoscope  and 
maintains  and  has  riaintained  in  Hockford  for  liiany  years  a  v/ell 
enuipped  office.   Ho  testified  at  length  as  to  what  transpired 
when  Ilrs.  Ellefson  cane  to  his  office  for  treatment  and  what  he 
did  in  performing  the  operation.   Ke  testified  that  in  so  doing 
he  followed  the  usual  and  custo:uary  procedure  follovfed  by  physicians 
and  surgeons  in  Rockford  engaged  in  the  same  character  of  v/ork. 
He  further  testified  that  he  did  not  knov/  v^rhether  he  punctured  the 
estophagus  of  Ilrs.  Ellefson  or  not  but  did  not  think  so  and  that 
it  was  his  opinion  that  ;rs.  Ellefson  suffered  a  spontaneous  rupture 
of  the  esophagus  due  to  its  wealcened  walls  and  the  fact  that  she 
had  an  ulcer. 

We  are  unable  to  approve  this  judgment  and  for  the  errors 
indicated  the  judgraent  will  be  reversed  and  the  cause  rer.ianded. 

REVERSED  AM)   RaiANDED. 
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STATE  OF  ILLINOIS. 
I        SECOND  DISTRICT         J  j  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

lu  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

_ in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


J* 


AT  A  T:j:rjT  of  taji  appellate  coijet, 

Begun  and  held  at  Ottav/a,  On  Tuesday,  the  3rd  day   of  October, 
in  the  3'ear  of  our  Lord  one  thousand  nine  hundred  and 
thirt3'--nine,  vdthin  and  for  the  Second  District  of  the 
State  of  Illinois:  ^  f'    <'-.    ""      /;\    ,0  -^'i; -•'•v  \ 

^  0  o  i.«/i»  ^^'i^ 

Present  --  The  Hon.  ?RED  0.  './0LF3,  Presiding  Justice 
Hon.  BIAIHE  irop?iL\N,  Justice 
Hon.  FR::^:XI:t  R.    DOVL,  Justice 
JUSTUS  L.  joints  Oil,  Glerh 
E.  J.  V/3LTEI^,  Sheriff 


3E  IT  RETSIBERED,  that  afterv/ards,  to-v/it:  On 
the  Opinion  of  the  Court  -/as  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov/ing,  viz: 


Gen.  No.  9^62 


,^«'<«-"-s, 


/ 

/ 
P:iLL.;lT3:::fi,a»ST  OU'  ILLINOIS 

S;3C0]:TD  DISTRICT 


OCTOBIH  TiSM»  A.D.  1939 


PEOPLE  OF  Tirs.  stitf;  of  ili 

THE  USE  OF  cA^VaiEAI 
corporation,  OT^^!*f5 
Simon  Blazek,    Jnsane, 


THE  USE  OF  GiM-VaiEA'IXi***-3:.u.x^, 
corporation,   C^^^!*fator  of  tLe  Estate  of 


Plaintiff^ppellef ,      ) 


No.    4. 


A.¥OS  B,    SHSP.A^,  •  R0B3RT   mBS^SON,    GEORGWL.       ) 
M^LLiART,    HARSY  G.    WEATT'Sf "HAROLD  P.    DUfTON.    ) 

) 

Defendants,  ) 

) 

and  ) 

) 

TMIT5D  STATES   FIDELITY  .^JD  Gn."P.AlTTT  COM'Ainr,    ) 
a   corporation,  ) 

Defendant-Arjpellant,    ) 


Appeal  from  the 
C%Giiit  Court   of 
IhiFaj©  County, 
No.    36-679 


WOLFE,  ?.  J. 

Arios  B.  Shepard  had  been  the  Consexvator  of  Sinon  Blazek 
for  several  3'ears.  He  petitioaed  the  County  Court  of  DuPage 
Count  ,  to  sell  certain  l-ands  belonpiin-c  to  his  ward.   A  hearing 
Y/as  had  upon  the  petition  and  .an  order  e  :tered  giving  hixn  per- 
nission  to  sell  the  land.   The  order  .also  contained  a  statement, 
"That  the  court  has  recj.i.ired  p.n   additional  hond  in  the  sun  of 
$1500.00  to  be  filed  b;.'-  the  Cons'^rvator,  and  has  filed  his  bond 
in  that  amount  v.dth  the  United  States  Fidelity  and  Guaranty 
Conpany,  as  suretj"-,  which  said  bond  has  been  approved  by  this 
court."  The  land  petitioned  to  be  sold,  was  not  sold  by  the 
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Conservator.   The  court  re'mired  the  Conserv?.tor  to  make   a  'Be- 
port  and  found  that  he  v/as  short  in  his  acoounts  in  the  suii  of 
t'3>996«SO.  He  v/as  reiioved  as  such  Conservator  and  the  Gary- 
vVheaton  Bank  was  appointed  Conservator  of  the  Estate  of  said 
Sinon  Blaaek, 

^    Before  the  bond  in  cuestion  was  sis^ed,  the  former  Con- 
servator had  '~iven  other  bonds  to  secure  the  faithful  perfornance 
of  ias  v/ork.   Gait  was  started  a/rainst  the  various  so.reties, 
and  the  only  question  now  before  the  court,  is  the  construction 
of  the  bond  of  tJie  United  states  Fidelity  and  Guaranty  Corapany. 
The  bond  in  gusstion  is  as  follows:   Conservator's  Special  Bond 
"Know 'All  Men  By  These  Presents,  That  we  A;ios  B,  Shepard,  prin- 
cipal, United  States  Fidelity  and  Guaranty  Company,  as  sureties, 
of  the  County  of  DuPage,  and  ot^te  of  Illinois,  are  held  and 
flrnly  bound  unto  the  People  of  the  State  of  Illinois,  for  the 
use  o#  the  estate  of  SlFiOn  BlazeK,  insane,  in  the  penal  sun  of 
Fifteen  Hundred  Dollars,  cijrrent  noney  of  the  United  Str.tes, 
v.'hich  payiient,  v/ell  and  truly  to  be  made  and  perforMed,  we,  and 
each  of  us,  do  he  eby  bind  ourselves,  our  heirs,  executors, 
administrators  and  assigns,  jointly,  sever al^^  and  firnly  by 
these  presents, 

'*  V^fitness  our  hands  and  seals  this  tenth  day  of  Decenber, 
A.D.  1931. 

"The  condition  of  this  obli:;ation  is  such,  that  if  the 
above  bounden  A:nos  B,  Shepard,  who   has  been  appointed  Conservator 
of  the  estate  of  Si  on  Blasek,  shall  faithfull3'-  account  for  and 
pajr  over  the  proceeds  arisin{T  froii  the  sale  of  real  estvte  be- 
loneing  to  said  ward  and  shall  faithfully  discharge  the  office 
and  trust  of  such  Conservator  according  to  law,  and  saall  nake 
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a  true  inventory  of  all  the  real  and  personal  estate  of  the  v/ard 
that  shall  come  to  his  possession  or  knov;rledge,  iand  return  the  same 
unto  the  Probate  Court  of  DuPage  County,  at  the  tine  reauired  by 
lav/,  and  nanage  and  dispose  of  all  such  estate,  according  to  law, 
and  for  the  best  Interest  of  said  ward  and  faithfully  discharge 
his  trust  in  relation  thereto,  and  to  the  custody,  and  render  an 
account,  on  oath,  of  the  propert;/  in  his  hands  including  the  pro- 
ceeds of  all  real  estate  that  may  be  sold  by  hin,  if  any,  and  of 
the  management  and  disposition  of  all  such  estate,  ivithin  one 
year  after  his  appointment,  and  at  such  other  time  as  shall  be  re- 
quired by  law,  or  directed  by  the  Court,  and  upon  removal  from 
office,  the  restoration  of  his  said  v/ard,  or  at  the  expiration  of 
his  trust,  settle  his  accounts  in  said  Court,  or  vd.th  the  ward  or 
his  legal  representatives,  and  pay  over  and  deliver  all  the  estate, 
title  papers  and  effects  remaining  in  his  hands,  or  due  from  him  on 
such  settlement,  to  the  person  or  persons  lav/fully  entitled  thereto, 
then  this  obligation  shall  be  void;  otherivise  to  remain  in  full 
force  and  virtue. 

Amos  B,  Shepard,     (Seal) 
,,:    "  United  States  Fidelity 

&  Guaranty  Go.     (Seal) 
By  its  Attorney  in  Fact, 
J,  F.  Miller,      (Seal) 

Sealed  and  delivered  in  presence  of 

Bernard  i.I,  Long, 

Clerk  of  the  Probate  Court." 

The  case  was  tried  before  the  court  v/ithout  a  Jury,   The 

Court  held  that  the  bond  in  question  v/as  a  general  Conservator's 

Bond  and  entered  a  judgment  against  the  Surety  Company  in  the  stim 

of  '48^6, UU'      It  is  from  this  judjjiont  that  the  defendant  insurance 
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company  alone  has  appealed  tho  case  to  this  court  for  review.   It 
is  the  contention  of  the  appellant  that  under  the  bond  in  question, 
they  are  not  liable  for  tho  default  of  Anios  B.  Shepard,  as  their 
bond  is  only  a  special  and  United  bond  civen  as  surety  for  the 
faithful  performance  of  the  Consorvator  in  selling  and  distributing 
the  proceeds  of  the  real  estate  ordered  by  the  County  Court.   There 
is  no  question  that  a  surety  raay  limit  his  liability,  if  he  does  so, 
in  apt  v/ords  by  the  surety  contract,  but  the  lav;   is  that  the  inten- 
tion of  a  surety  in  signing  a  bond  must  be  adopted  as  expressed  in 
the  bond  itself.   Corn  Belt  Bank  vs.  Maryland  Casualty  Company, 
281  111.  App.  387;  In  Ro  Estate  of  Cook  282  App.  412;  VVestfall  vs. 
Albert  212  111,  68.   If  there  is  no  ambiguity  in  the  bond,  there  is 
no  reason  to  give  it  a  different  construction  from  the  language  used 
in  the  surety  contract,  Lesher  vs.  TJ.  S.  Fidelity  &  Guaranty  Company, 
239  111.  502;  Griivies  vs.  Maryland  Casualty  Company,  300  111.  .-.pp. 
62.   It  is  also  a  rule  of  law  that  in  construing  a  surety  contract, 
if  the  bond  is  prepared  by  the  surety  company,  it  ?/ill  be  more 
strongly  construed  against  the  company. 

The  bond  v;as  given,  in  pursuance  to  the  order  of  the  County 
Court  requiring  the  Gonsorvator  to  give  an  additional  bond,  and  it 
is  our  conclusion  that  the  surety  company  did  not  limit  its  liability 
to  the  proceeds  of  the  sale  of  the  real  estate,  but  the  bond  is 
general  in  form  and  the  court  properly  held  that  the  company  was 
liable  for  their  proportionate  share  of  the  default  of  the  Conserva- 
tor. 

Tae   judgment  of  the  Circuit  Court  of  DuPage  Coujity  is  hereby 
affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS.  1 

ss. 
SECOND  DISTRICT         j  I^  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Glerh  of  the  Appellate  Court 

(73947)  . 


AT  A  T:1T.t  of  T?x3  AP?3LLAT3  COUl^T, 

Begun  and  held  at  Ottav/a,  On  Tuesday,  the  3rd  day  of  October 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  vdthin  and  for  the  Second  District  of  the 
State  of  Illinois:  ^v 


^  T,A.  2^7^ 


Tresent  --  The  lion.  rR:"D  G.  ./OLFIC,  Presiding  Justice 
Hon.  BIAIJE  EUPFini'T,  Justice 

Hon.  fr;:^:-xi:t  r.  dov:z,  iij.stice 

JUSTUS   L.    JOin^SOIT,    Clerl; 
3.    J.    V/SLT^R,    Sheriff 


3S   IT  REI-QI'IB^RED,    that   afterv/ards,    to-v/it:    On 
the   Opinion   of  the   Court  ^-as   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  vrords   and   figures   following,    via: 


r)r:r. ]jfl 


Gen.  No.   9-^66 


.aintiff-Aapelleei  ) 


WINFIELD  f.   WIircET, 

,  ...,„      Def  endant-A:^pellal:it . ) 


Ag.    No.    7. 


App^l   from 
Circuit   Court, 

Paoria  Couiitv. 


WOLFE,  P.  J.  ■     ,  •■■  .  ■■■,'■  •.;■■■ 

Jpjiies  Gonnett,  the  appellee,  in  this  case,  started  suit  in 
the  Circuit  Coiirt  of  Peoria  County,  against  V/infield  S.  '/iTinget 
for  daiia;;:es  Vi/hich  he  claimod  he  custalned  through  the  negli- 
p;ent  operation  of  an  autorn.obile  of  the  defendant.   V/inget  was 
driving  his  car  and  Gonnett  and  one  A.  Y.  Bartholoniew  v/ere  riding 
as  passengers.   The  declaration  consists  of  three  counts,  after 
the  prelijiiinary  allegations,  each  count  contains  the  follov/ing: 
"Plaintiff  further  states  that  at  said  time  'md  place  ha  yizs   then 
and  there  a  passenger  in  the  automobile  of  said  defendant,  at 
which  time  and  place  the  said  plaintiff  and  the  defendant  v/ere 
upon  an  errand  of  business.   Said  defendant  was  under  ths  duty 
to  exercise  crdiaary  care  and  caution  for  the  dafety  of  the 
plaintiff."  Then  follov/s  the  allegations  of  the  negligent 
operation  of  the  automobile  by  the  defendant  and  the  ir juries 
to  the  TDlaintiff.  He  claims  danages  in  the  sum  of  o>"  5, 000.00. 
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The  defendant  filed  an  answer  and  siriended  ansv/ers  to 
the  compliint.  He  denied  all  acts  of  negligence,  and  an3/  liabil- 
ity whatsoever,  for  the  danar^es  to  the  plaintiff.   In  addition 
to  the  denial  of  liability,  as  above  stated,  the  defendant  filed 
an  .anended  answer  setting  forth  the  Gijest  Statute,  Section  5SA, 
Chapter  95,  of  the  Motor  Ve'iicle  Act,  PJevised  Statutes  of  1937, 
and  charged  that  plaintiff  at  the  tine  and  place  mentioned  in 
the  coraplaint,  \vas  tiding  as  a  .'^uest  in  defendant's  car.   The 
plaintiff  aid  not  file  a  reply,  or  deny  the  new  matter  set  forth 
in  the  euiiended  answ  r.   The  case  \7ent  to  trial  before  a  jury 
upon  the  Cvoraplaint  and  ansv/er.   Tiiey  found  the  issues  In  favor 
of  the  plaintiff,  and  assessed  his  daiuages  at  ii^lOjOOCCO.   A.t  the 
conclusion  of  the  plaintiff's  testiraony,  and  a^-so  al  -che  conclus- 
ion of  all  the  evidence,  the  defendant  filed  a  notion  for  a 
directed  verdict  in  ais  favor.   The  court  took  these  motions 
under  advisenent  until  ifter  the  jury  had  brouf^ht  in  their  ver- 
dict, and  then  overruled  the  notions  for  a  directed  erdict.   The 
defendant  then  entered  a  riotion  for  jud^ent,  not-vithstanding 
the  verdict,  assigning  nui:ierous  reasons  therefor.   This  laotion 
v/as  overruled.   The  defendant  then  filed  a  notion  for  a  new  trial 
and  set  forth  numerous  reasons  vvhy  this  notion  sh  aild  be  sustained, 
but  the  court  overruled  this  raotion.   The  defendant  then  filed 
a  r.otion  in  arrest  of  judgrient,  but  did  not  file  any  reasons  why 
the  jud-rinent  should  be  :-rrested.   This  I'otion  was  also  overruled, 
and  the  court  then  entered  judgnent  on  the  verdict,  in  favor  of 
the  ^Uaintiff  for  $10,008.00,  and  it  is  from  this  judgment  that 
the  appeal  is  prosecuted. 

It  is  first  insisted  that  the  court  erred  in  not  holding 
that  the  complaint  does  not  state  a  cause  of  action,  o.nd  therefore 
the  jud[:nent  on  said  complaint  cannot  be  sustained.   The  cotaplaint 
charges  that  the  plaintiff  v/as  riding  as  a  passenger  in  the  auto- 
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mobile  of  the    defendant,    and  then   alleres  that   the  plaintiff  Mnd  <^®^®"-- 

'  ■   dant 

Ttaskt  -^liDon  _an  errand  of  business,  and  proceeds  to  charge  the  de- 
fendant i.vith  nesligonce,  v/hich  caused  the  plaintiff's  injuries. 
The  rule  is  that  a  coriplaiut  rmst  state  facts,  which,  if  proven, 
would  entitle  the  plaintiff  to  recover  in  the  case.   The  plain- 
tiff has  alleged  that  he  v/as  a  passen-'er  in  txhe  car  and  the  law 
of  this  State  is,  that  if  o.rj.e  is  a  passenger,  he  rmst   state 
facts  by  diredt  averi^ents,  v,'hy  he  was  not  a  ppiest,  before  he 
can  recover  for  injuries  which  he  nay  have  sustained,  unless 
the  driver  of  the  car  v/as  guilty  of  v/ilfxil  and  wanton  r.iisconduct , 
which  caused  his  injuries.   Stating  t^at  the  parties  vfore  on 
"an  errand  of  business,"  is  not  such  a  positive  avernent  as  v/ouiS 
change  his  status  frora  a  passenger  and  guost  to  take  the  case 
out  of  our  'Guest  Statute.'   This  conplaint  does  not  charge  the 
defendant  with  vvilful  and  want  on  nisconduct.   V-.Tiether  this  com- 
plaint does  or  does  not  st^^ite  a  good  cause  of  action,  we  do  not 
decide,  because  the  jud^eiit  will  have  to  be  reversed  for  reasons 
hereinafter  stated. 

The  evidence  in  the  case  is  short,  but  conflicting,  as  is 
usual  in  contested  cases.   It  is  uncontradicted  that  the  plain- 
tiff, the  defendant,  who  is  a  roal  estate  broker,  and  Barthclo- 
new,  who  is  also  a  real  estate  broker  v/ere  all  gaing  in  the 
defendant's  car  to  inspect  the  propeAty  of  a  client  of  Bartholo- 
mew's, in  anticipation  of  a  trade  for  plaintiff's  property;  that 
as  they  aeared  the  property,  the  car  of  the  defendant  failed 
to  ";o  up  the  hill,  and  ran  backwards,  and  that  the  plaintiff 
eit  ier  j'U-.red,  or  v/as  thrown  out  of  the  car  c^acL   was  injured. 
The  defendant  claims  he  had  the  property  of  the  plaintiff  listed 
for  trade  or  sale,  but  the  plaintiff  emphatically  denies  this. 
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Under  the  circumsta.nces,  we  will  have  to  accept  the  plain- 
tiff's evidence  as  tr~ie,  and  find  as  a  matter  of  fact,  that  the 
defendant  did  not  re-,:iresent  him  as  his  broker.   This  being  true, 
and  fror_  the  other  evidence  in  the  case,  it  seeras  to  us  tl'iat  no 
other  conclusion  could  bo  reached,  than,  that  the  pl;:^i:itiff  -.vas 
i*iding  as  a  pass8nr;:er  and  guest  in  the  defendant's  car.   There 
was  no  attempt  fiade  to  charfie  the  defendant  with  wilful  and 
want  on  laisconduct ,  which  contributed  to  the  injuries  of  the 
plaintiff,  and  unless  the  sane   is  cnarged  and  proven,  the  plain- 
tiff cannot  recover  in  this  case. 

It  is  therefore  our  finding  that  the  plaintiff  vvas  riding 
as  a  guest  in  the  car  of  the  defendant,  and  that  the  judg- 
ment of  the  trial  court  should  be  reversed. 

Reversed. 


,exrrc)'  j5,nloa   alrlT      .ie>ioicf  elr'  eb  itiir.'   d-naBdiq-©*!  (Toil  b'lb  *. 

on  cfjB/i^J   3xf  oS  ecfissa   J-.:    ,saBJ)  arid'  ni  ftou^bl-TW  leri&o  ©ricJ-  r.orrt  bn'- 

?jj6w  'i1:JI:«.tr.t  :Iq  orid-   :J-B/l>t    .nsri^    ,jb9i:©B8i  ©d   fcltroo  nolai/Xonoo  i:,    ' 

©rcoflT      .'rro    s '  jftribas'iei)  erf.t  wl    Jssrr,  £)nc  TS^nyssBq  «   a£  ;:u-TlJbl'_ 

Jbn;    Itf^tliv;  ii."txw  ^nBtuo'itiJb   orlcr  or5|'X3fto  ocf  Bbi\§i  Sqp^iB^&B'  on  bay 

onJ-  "io   'dC'iT-Vlal   oiiJ    Oj    JboC-ifclivtnoo  r.oiilw   ,J-©[/f>iT008ini  no  *xrPA 

-nxBlq  sil.t    ,n6ivoiq  ba.i  f)s^;icr!o   si  scibb  erid-  aeelnxr  fijoa    ,lllrfnxBX 

.9850  ex/Id-  nJt  istoo9*i  cJocnso  'l^lr 

-abut,   srid-  d-.cr.-d   Liif    ,  Jni^^aalsl)  srJJ"  lo  ir:0   sild-  ci   d-aeir^B  )B; 
.£)0Si9T©«  ccf  Xjluida  d'Tiroc    IfiiiJt  srld-  7o  drieni 


STATE  OF  ILLINOIS,, 

SECOND  DISTRICT         J  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

™  Appellate  Court,  at  Ottawa,  this . day  of 

Bl-.  in  the  year  of  our  Lord  one  thousand  nine 

Ik 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73947), 


y  a  ^t 


AT  A  'Y'IOaI   of  tig  APP3LLAT3  COUHT, 

Begun  and  held  at  Ottavra,  On  Tuesday,  the  3rd  day  of  October , 
in  the  'year  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  vdthin  and  for  the  Second  District  of  the 
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s^cciro  ]^§rRicT 


L.  N. 


Ag.  No.  3A-. 


mi,    A.D.  19|9. 


ant . 


vs. 


Charles  P.  Meian,  Trustee,  Ci^- 
cago  &  Northwestern  Railw§ 
Company, 

Def  endant-Apr:ellee , 


Appeal  from 
Cirouit  Coart 
Lee  County,  Illinois, 
Luv;  No.  1547. 


'^OLFS,  P.  J. 

The  appellant,  L.  IT.  Taylor,  sts.rted  a  suit  against  Charles 
P.  Me^an,  Trustee,  of  the  Chicago  Northv/estern  Railv/ay  CoDipany 
for  dai:ages  that  ae  alleQ;ed  he  had  sustained  when  his  autoitoblle 
was  struck  by  one  of  the  defendant's  trains,  while  the  auto- 
FiOhile  v/as  on  the  crossing  of  the  defendant's  tracks.   It  is 
alleged  that  the  defendant  Railway  Company  was  negligent  in  the 
construction  and  maintenance  of  the  crossing  where  the  accident 
occurred.   The  case  v;as  tried  oefore  a  jary   who  found  the  issues 
in  favor  of  the  ;^.laintiff  and  assessed  his  dasiages  at  $512.00, 
At  the  conclusion  of  the  plaintiff's  evidence,  and  all  of  the 
evidence,  the  defendant  enrered  a  .lotion  for  a  directed  verdict. 
The  court  reserved  his  rulings  on  each  of  these  raotions,  pending 
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the  verdict  of  the  jury,  and  after  the  verdict  of  the  jury,  the 
court  granted  the  defendant's  notion  for  a  directed verdict ,  en- 
tered judgraent  in  favor  of  the  aefeudant,  .-and  assessed  the  costs 
against  the  plaintiff.   It  is  fron  this  jud(i^"8nt  that  this  appeal 
is  prosecuted. 

There  is  no  dispute  concerning  the  evidence.   The  appellant 
was  drivin."  his  car  on  a  f^r^-vel  road,  which  rians  in  a  northeaster- 
ly and  southwesterly  directlou  and  crosses  the  defendant's  rail- 
road track,  v/hich  runs  approxiiuately  east  and  xvest.   As  the 
gravel  road  approaches  the  railroad,  thsre  is  a  sliQht  rise  on 
each  side  of  the  tracks.   The  ni,2:ht  of  the  accident  v;as/jVery 

stormy,  snoxiY   night.   The  plaintiff's  v/inshield  v/iper  on  ais 
autoiaobile  w-s  frozen  or  stuck  to  the  v/indshield.   In  order  to 
drive  :iis  car,  he  had  to  get  out  ever;,^  few  hundred  feet  and  wipe 
the  snow  off  of  his  v/indshield.   Thsre  was  considerable  snovY  on 
the  ground.   As  plaintiff  atteriipted  to  cross  the  tracks  of  the 
railv/aj^  company,  his  car  went  too  far  to  the  right  and  got  off 
of  the  planking  and  between  the  tracks  of  the  railvray  conpany, 
and  a  wheel  becane  -^tnck  in  sone  manner  so  they  could  not  rr.ove 
the  car.   Shortly  after  this,  the  parties  in  plaintiff's  caj? 
heard  a  train  apiDroaching.   They  atterupted  to  signal  the  train 
to  stoj!,  but  because  of  the  storn  and  snov/,  they  Virere  unsuccess- 
ful in  doing  so,  and  the  train  c^ajie  on,  and  struck  the  plaintiff's 
car,  conplotely  denolishing  it. 

The  planking  between  the  tracks  at  the  crossing,  is  over 
thieltiy-tviro  feet  in  length,  and  is  considerably  wider  than  the 
gravelled  part  of  the  road,  especially  the  raain  travelled  part 
of  the  road.   This  is  clearly  indicated  froa  tiie  evidence,  and 
especially  by  plaintiff's  Exhibits  1,  and  2,  and  defendant's 
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Exhlbits  C,  D,  and  F.   DefGtidan  's  Exnibit  D  clearlj'-  shows  the 
rise  in  the  road,  ciS  it  approaches  defendant's  tracks  and  C, 
especially  shov/s  that  the  planking  beti;/een  the  tracks  on  the  ri.-jht 
of  way  of  the  defendant,  is  much  vdder  than  the  "ravelled  part 
of  the  road.   After  considering  the  evidence  and  .'idiibits  in 
this  case,  it  is  onr  conclusion  that  the  plaintiff  failed  to 
prove  any  negligence  against  the  trustee  of  the  railway  corapany, 
in  the  "laintenance  of  this  C;&^ssing.   The  judgment  of  thetrial 
court  should  be  and  is  hereby  affimed. 

Affirmed, 
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In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 
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Begun  and  held  at   Ottawa,    On  Tuesday,    the    3rd  doyj  of   October, 
in  the  year   of   our  Lord  one   thousand  nine   hundred  and 
thirtjr-nine,    v/ithin   and   for   the  Second  District   of  the 
State   of   Illinois:  C 


Present    --   The  Hon.    ?R"D  0.    '70LFIC,    Presidinc   Justice 
Hon.    3IAI:t3  IIUFPinH,    Justice 
Hon.    FR;:^:XrJ  R.    DOV^,    Ji.stlce 
JUSTUS  L.    J0:E730n,    Clerl: 
3.    J.   V/ELTIS,    Sheriff 


33   IT  RS!EIB3R3D,    that   afterv/ards,    to-wit:    On      JAN  8     '340 
the    Opinion   of  the   Court  -fas   filed   in  the   Cleric's   Office   of 
said  Court,    in  the  v/ords   and   figures   follov/ing,    via: 
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Gen.  No.    95-1 


Ag.   No.    37. 


/ilCS  ORME  SMITH,    et   a 

/ 
vs.    / 

VILLAG.iS  OF  VILLA 


)    Appe-al  fron 

)    Circuit  Court, 

)     DuPage  County. 


Defendant-Appellant.   ) 


;70LFE,  p.  J. 

One  hundred  eif;hty-four  persons  clainlng  to  be  the  ov/ners 
of  certain  special  assessment  bonds  issued  by  the  Villa,-:e  of 
Villa  Paric,  started  suit  a^^ainst  the  Village  of  Villa  Park,  on 
bonds  that  were  allej-ed  to  be  past  due  and  unpaid.   The  declara- 
tion alleged  that  the  Village  of  Villa  Park  had  collected  large 
suns  on  these  special  ass  ssmenrs,  VyViich  had  not  been  aid  to 
the  bondholders,  either  in  principal  or  past  due  interest. 

The  dexenda'it,  Villa  Paric,  filed  its  ansv/er,  in  wiich  it 
admitted  that  the  bonds  had  been  roperly  issued  under  the  Local 
Improver- 'nt  Act,  but  denied  that  the  County  Treasure,  or  anyone 
else  had  aid  to  the  villaf;e  Treasure,  all  of  the  money  collected 
on  special  assessmen  s  involved  in  the  suit,  and  ienied  that  any 
noney  that  the  Villa^je  had  received  on  these  special  assass.rriGnt 
projects  had  been  diverted  for  any  purpose,  other  tnan  the  pay- 
ment of  bonds  r;ayable  out  of  such  fund. 
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The  oase  was  referred  to  a  special  Master  to  take  the  evi- 
dence and  report  his  finding  and  conclusions,  both  of  fact  and 
law.   After  t aking  the  evidence,  the  Master  found  the  issues  in 
favor  of  the  plaintiffs  and  recoraraeuded  that  a  decree  be  en  ered 
in  their  favor  in  the  siue  of  |289,650.56.   The  defendants  filed 
twenty-three  objections  to  t]ie  Master's  Report,  which  v/ere  over- 
ruled by  the  Master.   These  objections  wero  allov/ed  to  stand  as 
exceptions  to  the  Master's  Report  in  the  trial  court,  and  after 
a  hearing  on  the  sane,  the  court  overruled  all  of  the  excentions 
and  entered  a  decree  in  conf or:.iit3r  v./ith  the  recoiriiiendation  of 
the  special  Master,   It  is  froi;;  this  decree,  that  the  appeal  is 
prosecuted  to  this  court. 

The  appellee,  on  September  23,  1939,  filed  a  laotion  in 
this  court,  to  disniss  the  appeal,  because  the  abstract  neither 
shows  the  necessary  steps  in  the  litijiation,  nor  coLipliance  v/ith 
all  of  the  essential  rei_uirexuen  s,  as  to  appeal,  and  appellee 
further  states  niuaerous  omissions  in  the  abstract  in  re^'^jard  to 
showing  the  notice  of  appeal,  proof  of  such  notice,  etc.   The 
appellee  filed  su{;:-'-;(;stions  in  support  of  their  notion,  f-.nd   the 
appell.'int  filed  counter  sug£:estions  in  opposition  to  the  ruction. 
This  notion  was  taken  with  the  case.   V/e  do  not  deen  it  .'ecessary 
to  pass  upon  that  part  of  the  notion,  which  relr-tes  to  the  ab- 
stract, failing  to  shov;  the  date  of  notice  of  appeal,  n(;tice, 
etc.,  since  the  abstract  is  wiiolly  insufficient  in  that  It  fails 
to  abstr  ct  the  evidence. 

Rule  38,  of  the  Rules  of  Practice  and  Procedure  Adopted 
by  the  Supreme  Court,  and  also  adopted  as  the  rules  :;-overning 
this  court,  provides  -is  follov^s:   "In  all  cases,  the  prrty  pro- 
secuting an  appeal  in  the  Supreme  or  Appellate  Court  shall  f'lrnish 
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a  complete  abstract  of  the  record,  referrinc'.";  to  the  T.n.ves  of  the 
record  by  numerals  on  the  margin.   I's'here  the  record  contains  the 
evidence  it  s.hall  be  condensed  in  narrative  form  in  the  abstract 
30  as  to  present  .clearly  and  concisely  its  sn'-stanco.   The  ab- 
stract shall  be  preceded  by  a  coiiiplete  index,  alphabetically 
arranged,  indicatia^  the  nature  of  each  exhibit  and  the  r>op;e 
w^ere  it  may  be  found,  and  .'■riving  the  names  of  the  witnesses 
and  the  pages  of  the  direct,  cross  and  re-direct  exarclnation.* 
The  abstract  must  be  sufficient  to  pres  nt  fully  every  e  -ror  re- 
lied upon,  and  it  will  be  taken  to  be  accurate  aiid  sufficient  for 
a  full  understanding  of  the  questions  presented  for  decision  un- 
less the  opposite  party  shall  file  a  further  abstract,  raaking 
necessary  corrections  or  additions." 

An  examination  of  the  record  in  tnis  case  discloses  that 
two  parts  of  the  record  contain  872  pages  and  the  otner  I-To.  3, 
the  audit,  contained  2^1  papes,  v/hich  is  continued  in  a  separate 
vclix'ie.   The  abstract  filed  by  the  appelltuit,  including;  the 
title  of  the  case,  is  condensed  in  less  than  18  full  pa:'';es  and  is 
wholly  insufficient  to  present  the  puestions  appellant  relies 
upon  for  reversal.   An  examination  of  tliis  purported  abstract 
discloses  that  twenty-three  objections  v/ero  filed  to  the  Master's 
renort,  -.vhich  later  vve  e  permitted  to  stand  as   exceptions  in  the 
Circuit  Court.   Fifteen  of  these  are  based  on  tiie  insufficiency 
of  the  evidence,  or  the  Master's  riisconce-  tion  of  the  evidence. 
A  furt  ler  examination  of  the  purported  abstract  discloses  that 
the  evidence  of  Marion  G,  Noble  is  oondenssd  in  four  liaes  and 
the  reccrod  itself  shows  that  there  are  sixty-two  pa-^es  of  test- 
timony  of  this  v/itness.   The  same  thing  appears  of  the  test- 
timony  of  Hamilton  T.  Hoss.  His  evidence  is  abstracted  in  four 
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lines  and  the  record  slio.vs  iiis  testiriony  as  covering  many  pages. 
The  last  256  pa'-es  of  ttie  record  are  condGnsed  in  less  tiian  seven 
prin:  ed  lines.   There  is  jao  ■.v.tte.'.ipt  v/hatsoever  to  abstract  the 
audit,  which  is  contained  in  Voluine  3  of  the  record.   Our  Huprene 
and  Appellate  Courts,  in  a  long  line  of  decisions,  have  held 
that  where  the  abstract  does  not  show  the  evidence  or  points  re- 
Ifed  upon  for  reversal,  a  Court  of  Review  v/ill  not  search  the  re- 
cord to  ascertain  the  evidence,  in  order  to  find  a  reason  for  re- 
versing the  judgraent.   The  follov;inc  cases  re  in  point:   Eelley 
vs.  People's  National  Fire  Insurance  Co.,  262  111.   15S;  Frank 
vs.  Central  Mutual  Insurance  Coiipany,  273  App.  4^6;  Matot  vs. 
Barnheisel  212  App.  439;  VJood  vs.  Oosnopolitan  Insurance  Conpany 
266  111.  App.  556;  Dreider  vs.  Sterling  National  Bank  2^0  111.  App. 
360. 

For  the  jEailure  of  the  appellant  to  file  a  sufficient  ab- 
stract the  appeal  of  the  Village  of  Villa  Park  is  hereby  dis- 
missed, 

,  .   ■■  '.■  Dismissed. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT         J     "  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testixnony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

— ■ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-- 


Clerh  of  the  Appellate  Court 
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«R.  PRESIDINa  JUSTICK  MATCHETT  DELIVERED  THB  OPISIOM  OF  THE  COURT, 


Plaintiff,  a  passenger  on  the  train  of  defendant,  on 
Ootober  31,  1936,  while  alighting  at  Gtate-Dearborn  station  on  the 
Loop  In  Chicago,  was  thrown  to  the  station  platform  and  injured.  Be 
sued  eharglng  negligence  of  defendant  in  falling  to  keep  a  proper 
lookout,  in  causing  the  train  to  @ud  enlj  start  while  he  vaa  In  the 
act  of  alighting:  and  in  failing  to  allow  sufficient  tine  to  alight. 

Riere  was  trial  by  Jury  and  action  by  defendant  at  the 
close  of  the  evidence  for  an  Instructed  verdict,  with  ruling  re- 
served; a  verdict  for  plaintiff  with  damages  assessed  at  48,000; 
motions  for  a  new  trial  and  for  Judgment  notwithstanding  overruled; 
and  Judgment  on  the  verdlot  froa  which  defendant  appeals. 

It  Is  urged  for  reversal  alleged  error  In  denying  defend- 
ant's actions  for  an  instruction  In  Its  favor,  for  a  new  trial  and 
for  Judgment  non  obstante.   It  Is  also  argued  the  court  erred  In  the 
Instructions  given  and  refused. 

As  to  the  motions  for  a  directed  verdict  and  for  Judgment 
non  obstante,  the  rule  Is  that  If  there  Is  evidence  from  %^lch,  con- 
sidered iB  the  light  most  favorable  to  plaintiff,  the  Jury  could 
reasonably  In  the  eye  of  the  law  return  a  verdict  In  plaintiff's 
favor,  then  such  motions  should  be  denied,   Provenrano  v,  Illinois 
Central  H.  a.  Co..  357  111.  192;  Boyda  Dairy  Company  v.  Continental 
Casualty  Co..  299  111.  App.  469,  471, 

Defendant  suggests  negllgenee  now  claimed  was  not  alleged 
In  the  complaint  and  cites  authorities  decided  before  the  enactment 
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of  th«  Civil  Practice  Act,   We  hold  the  complaint  raaeonably  informed 
defendant  of  the  nature  of  the  claim  it  wao  called  upon  to  meet* 
(Smlth-Hurd  Anno,  Stats,,  chap,  110,  see,  42,   par.  166,  p,  856,) 
Moreover,  an  hereafter  stated  this  evidence  wae  adnissible  on  the 
ieeue  of  contributory  negligence. 

Plaintiff  arguee  that  the  testimony  of  defendant* t  vitneae 
ahowe  the  trainman  was  negligent  in  giving  the  signal  for  the  train 
to  move  when  plaintiff  was  in  the  act  of  alighting,  Defendant  oon- 
tende  the  testimony  of  plaintiff's  witneeeea  tSx&vu  plaintiff  failed 
to  exercise  due  care  and  that  defendant  vas  without  negligence.  The 
principal  occurrence  witneesee  were  the  plaintiff,  hia  friend  Mr, 
Viae,  Krus>e,  the  trainman,  and  Eadke,  motorman  of  defendant. 

The  evidence  tend«  to  show  plaintiff  lived  in  Waukegan, 
Illinoia,  and  wae  an  oral  surgeon,  pr&oticlng  in  Chicago,  with 
offices  at  30  ».  Mlehigan  avenue.  Plaintiff  had  been  accustomed  to 
use  defendant's  train  each  day  for  seven  years  prior  to  this  occur- 
rence.  On  the  morning  of  October  31,  1936,  at  about  8  o'clock,  he 
boarded  defends at 'e  southbound  train  at  'mukegan.  The  train  reached 
the  Btate-ia^arborn  station  about  an  hour  later.   This  station  is 
the  last  on  the  south  side  of  the  Loop  and  the  first  station  east  of 
LaSalle.   Plaintiff  testified  that  while  the  train  was  standing  at 
the  La^alle  station,  he  got  up  from  hie  seat,  put  on  his  hat  and 
ovez^oat,  then  eat  down  and  waited  for  the  train  to  approach  the  next 
station.  He  was  sitting  in  the  emokli\g  compartment  of  coach  No,  4 
and  in  the  rear  part  of  the  eoaoh.  As  the  train  entered  the  state- 
Dearborn  station  he  went  forward  toward  the  front  door.   ,?hen  about 
the  middle  of  the  coach  he  noticed  no  passengers  were  waiting  to  get 
off.   Plaintiff  went  on  to  the  front  door.   It  %<as  closed.  He 
opened  it,  stepped  from  the  platform  of  the  coach  to  the  station 
platfox^  which  was  aome  4  to  6  inches  lower  than  the  coach  platform. 
As  he  was  in  the  act  of  stepping  from  one  platform  to  the  other  the 
train  was  put  in  motion  and  plaintiff  was  thrown  to  the  station  plat- 
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forsn.  The  train  went  on  without  stopping.  Pl&lntlff  vab  h«lp«t  to 

his  feet  by  Mr.  Wise,  <si«ho  aXso  im.B  &   paaeeng'vsr  from  t'laulsegan,  A 
moment  before  «iee  had  alighted  from  the  rear  of  coaeh  Mo.  3,  Plain- 
tiff waited  as  usual  until  a  looal  train  oame  whieh  oarrled  him  to 
the  Madi eon- Wabash  sstatlon,  north  and  near  his  office. 

The  witness  testified  it  vae  usual  in  the  operation  of 
defendant's  care  for  on©  trainsi&n  to  take  care  of  tvo  entrance e  in 
adjoining  ooa^hos,  tbM   front  door  of  on®  aoB^eh   and  the  rear  door  of 
the  other.  Plaintiff  and  Vie®  testified  that  wJien  defendant's  train 
stopped  at  a  station  it  waa  usual  for  a  trainman  to  open  the  door 
of  one  of  the  eoeehee  for  passengers,  and  if  the  door  of  the  other 
eoaoh  was  not  then  open,  pasf?-®ngers  would  Bom^tisms  Qpen  it.  Bba 
guard  or  trainman  passed  baoJt  ^id  fort??,  and  assisted  passengers  to 
get  off  the  train  with  their  baggage,  fhie  -ws^s  a  throu|^  train 
froQ  Milwaukee.  '!Ebiere  irnro  no  signs  or  notices  posted  telling 
passengers  not  to  open  the  doors,   when  a  stop  was  issiade  and  after 
the  paseengera  «rere  unloaded  the  trainaian  would  usually  get  out  on 
the  et&tion  platfoara  and  vait  for  s,   signal  for  the  train  to  proceed. 
This  signal  was  passed  from  the  rear  trainman  to  the  tralnaan  in 
front  of  hiffi  and  so  on  up  to  the  ffiotomian.  Occasionally  belli  with 
which  the  train  -^as  ©quipped  were  used.  Mr,  l^ruse,  the  traintaan  in 
charge  of  tiie  tvo  coaches  in  vhieh  plaintiff  and  Wise  rode,  for  a 
tiiae  sat  in  the  eeat  with  plaintiff.  They  knew  each  other  quite 
well.  Plaintiff  says  about  aidway  of  the  oar,  vhile  walking  tovai'd 
the  front  door,  he  heard  a  door  elaa.  whether  it  was  the  front  or 
rear  door  he  could  not  say.  He  kept  going.  Re  found  the  door 
closed.  He  could  not  see  this  door  from  his  seat  in  the  smoker. 
Plaintiff  said  he  was  faailiar  with  the   winner  in  which  the  trainman 
standing  on  the  platform  gave  the  signal  "to  go"  to  tiie  motorman. 
v-hen  plaintiff  came  to  the  closed  door  he  pulled  it  open  enough  to 
feet  by.  viiether  the  door  was  ooiqjletely  open  he  did  not  know.  He 
says:  *A8  I  remeEber  it  I  opened  it  and  kept  ay  hand  resting  on 
^e  door.  I  opened  it  with  my  right  hand.  I  pulled  the  door  open 
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to  I  oould  P&80  through,  At  I  passed  through  the  door  I  had  ay  hand 
«a  It  with  Vae   idea  of  oloelng  the  door  as  soon  as  I  stepped  out,  I 
did  not  hare   one  foot  on  the  station  platfonfi.   I  had  one  foot  on  the 
▼estlbule  of  the  ear;  the  other  foot  was  In  the  air  when  the  train 
started*  One  foot  was  on  the  platform  of  the  oar  and  the  other  foot 
was  raised  for  the  purpose  of  putting  It  on  the  station  pl&tform. 
At  the  Bsme   time  I  was  pulling  the  door  closed  after  ne.   That  Is 
i^en  the  train  started.  Then  I  fell  out  on  the  platform.  The  train 
started  with  a  Jerk  and  It  threw  lae  to  the  platform.   This  start 
M&B   no  more  unusual  tti&n   any  other  train.  Then  the  train  proceeded 
right  along.  Prom  the  time  I  got  up  out  of  my  seat  and  until  I 
•tapped  on  the  station  platfox>m,  I  didn't  see  any  tralmaaa  at  all  on 
the  station  platform  or  in  that  c&r   aiie&d  of  me." 

Wise,  ^o  rode  in  ooaeh  Ho.  3  Just  ahead  of  Mo,  4,  got  off 
at  the  State-Searhorn  station,  alighting  from  the  rear  end.  wise 
says  between  LaSalle  and  the  State«Bearhorn  stations  he  got  up  pre- 
paratory to  alighting,   i*hen  he  arrived  at  the  x*ear  platform  of  the 
eoaoh  %lm   exit  door  leading  from  the  ooaoh  to  the  station  platfom 
was  not  opened.  The  trainman  opened  it.  The  train  stopped.  The 
witness  got  off,  turned  west  to  look  for  the  local,  the  tralnauin 
Beantlme  standing  heelde  the  ooaoh.   Wise  saw  Br,  Hill  start  out  of 
the  ooaeh  behind  theone  in  «hloh  he  (the  witness)  had  been  riding. 
The  train  liirched.  Dr.  Hill  fell  at  the  feet  of  wise,  wise  says  when 
Dr.  Hill  started  to  get  out  of  the  train  it  was  standing  still.  He 
did  not  observe  tAiether  any  passengers  were  getting  out  of  the  ooaoh 
In  which  he  rode,  and  did  not  know  whether  the  door  of  the  eoaeh 
was  open  when  he  (the  witness)  stepped  out  on  to  the  platfox%i.  He 
did  not  observe  lAiether  any  other  paerengers  got  out  of  the  ooaoh 
In  which  Dr.  "ill  was  riding.   The  witness  was  standing  4  or  5  feet 
fron  the  entrance  out  of  idileh  Dr.  Hill  came.  He  did  not  know  how 
long  it  was  after  the  traliman  stepped  into  the  ooaoh  that  Hill 
•topped  out.  He  did  not  see  the  trainiuui  signal  the  motorean  to 
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•tart  the  train.  H«  thought  It  et&rted  about  SO  tceondt  aftor  he 
(the  wltnesa)  stepped  out  on  the  pl&tform, 

Xruee  testified  he  v&n   In  ehar^a  of  the  doors  at  the  rear 
of  the  thlxHl  and  the  fr^nt  end  of  th®  fourth  eoaoh,  As  the  trsiln 
left  LaBslle  station  he  rode  in  the  third  o&r.   ^shen  the  train 
started  up  at  LaSalle  he  stepped  hack  into  the  fourth  ear,  ealled 
out  the  next  station,  then  stepped  into  the  third  oo&oh  and  likewise 
called.   When  the  train  stopped  at  State-Dearborn  he  first  opened 
the  r«s.r   door  of  the  third  car,  then  stepped  back  to  ©pen  tlje  door 
at  the  front  en^  of  the  fourth  oar.   (He  did  not  say  whether  he,  iw 
fact,  opened  it,)  He  says  vhen  he  stepped  baok  (aeaning  on  the 
station  platform)  he  took  a  poiltlon  betisreen  t3ie  two  oars  on  the 
platform.  Th9   other  tralnaen  were  ©ut  on  the  station  platform  at 
about  that  time.  He  "believes"  there  was  one  passenger  got  off  the 
front  end  of  the  fourth  ear.  After  this  passenger  alighted,  Kruse 
says  he  looked  doiim  the  aisle  of  the  fourth  oar  to  see  if  more 
passengers  were  coming.  One  foot  vas  on  the  platfors  of  the  car, 
the  other  on  the  "L*  s tuition  platform,  i^hen  he  looked  he  did  not 
see  anyone  approaching.  Ke  then  closed  the  front  door  of  the  fourth 
ear,  and  after  closing  it  continued  to  discharge  passengers  froa 
the  third  car.  when  that  v«s  done  he  p&seed  up  the  signal  to  the 
oonduotor  after  reeeiving  it  froa  the  r^mr  aan,  stepped  in  the 
third  car  and  closed  the  door.  He  passed  the  signal  by  raising  his 
right  hand  over  his  head,  then  stepped  in  his  oar  and  closed  the 
door.  The  train  started  praetically  isiaedlately.  Kruse  says  he  did 
not  know  Dr.  Rill  was  getting  out  of  the  front  end  of  the  fourth  oar, 
Kadke,  motoi^an,  testified  that  the  signal  to  proceed  was  given  by 
holding  the  hand  out  froa  the  shoulder  and  slightly  above  it. 

The  defendant  argues  the  undisputed  evidence  shows  plain- 
tiff wes  negligent  and  defendant  not.  Plaintiff  argues  the  undis- 
puted proof  shoved  defendant  was  negligent  and  plaintiff  in  the 
exercise  of  due  care.  One  of  the  counts  charged  defendant  with 
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failing  to  keep  a  proper  lookout,  Kruee  testified  hB   looked  Into 

the  aisle  of  the  fourth  oar  but  did  not  ee^  any  paaeenger  oomlag 

toward  the  exit.  If  plaintiff's  teistimony  is  true,  and  if  Kruee  in 

faet  looked,  he  would  have  eeen  plaintiff.  Kruee  testified  he  did 

not  see  plaintiff  ooming  from  the  door  to  the  platform  of  the 

eoach.  Kruae  oould  h&ve  seen  him  if  he  had  looked.  Plaintiff  testi* 

flee  and  ie  corroborated  by  Wise  that  he  eame  through  the  door  to 

the  platform  of  the  eoaeh  before  the  train  started.  If  this  is 

true,  then  Kruee,  the  trainsian,  if  he  had  looked  would  have  seen  the 

plaintiff,  'tim   question*  as  to  negllgenoe  and  eontributory  negll- 

genoe  did  not  so  much  depend  either  upon  what  plaintiff  knew  or 

lAat  Kruse,  the   traionan,  knew,  but  rather  what  in  the  exerolee  of 

that  degi^e  of  eare  «&iioh  the  law  Impoeed  on  eaoh  he  in  fact  ought 

to  have  known.  These  were  questions  for  the  jury.  The  lookout, 

the  sudden  starting,  the  time  allo>t^ed  for  alighting,  all  were 

questions  of  faot  for  the  jury,  ^e  jury  has  returned  a  Terdiot 

whieh  the  trial  Judge,  who  also  saw  and  heard  the  witneeBes  testify, 

has  approved.  Me  oannot  say  there  is  no  evldenee  tending  to  prove 

the  plaintiff's  o&se. 

In  Luadguist  v,  Chicago  Rye.  Co. ,  506  111.  106,  110,  the 

Supreme  court  said: 

"^e  car  or  train  was  in  control  of  the  conductor,  and 
he  was  required  to  know  if  by  the  exerciee  of  due  care,  caution 
and  diligence  in  the  discharge  of  hie  duties  he  could  know,  whether 
any  person  was  attempting  to  get  on  or  off  his  train  or  oar  before 
permitting  the  same  to  start  in  such  manner  as  would  be  liable  or 
llXely  to  injure  a  person  so  getting  on  or  off  the  same." 

In  Jurkiewicz  v.  Illinois  Central  R.  Co. ,  146  111.  App.  44, 

50,  the  court  said: 

*A  carrier  of  pas!?engers  may  not  relieve  itself  from 
liability  in  cases  like  this,  by  proving  that  its  trainmen  did 
not  know  passengers  were  alighting,  •• 

In  Lyman  v.  Chicago  City  R.  Co. ,  176  111.  App,  27,  S3, 

^e  court  approved  this  statement  of  the  law.  Other  oases  to  the 

effect  are  Chicago  City  ay.  Go.  v.  Grauf,  236  111,  262,  264j 
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1.  »  0.  S.  w.  E.  R.  Co.  V.  Mullen.  217  111.  203,  SO?}  Cfaleaico 
Terminal  H.  H.  Co.  v,  :  chmelllnjg.  197  111.  619,  629;  North  Chicago 
St.  a.  H.  Co.  V.  Brown,  178  111.  187,  190;  Chicago  <"ac  Alton  R.  B.^ 
Qottpany  v.  Arnol .  144  111,  261,  269 j  McNulta  v,  anech.  134  111.  46. 

The  defendant  oontende  th&t  the  verdict  of  the  jujry  la 
Against  the  weight  of  the  evidence  and  th&t  a  new  trial  should  have 
beea  granted  for  that  reason,  fhe  def<»ndant  e&ys  the  evidence  shova 
nothing  out  of  the  ordinary  occurred  exeept  what  plaintiff  did;  that 
it  is  olear  plaintiff  knew  the  door  of  the  ooaeh  had  been  opened; 
ttuit  other  passengers  had  alighted;  that  the  door  had  been  closed; 
that  the  proceed  signal  had  been  given;  that  plaintiff  also  knew  the 
trainman  did  not  know  that  he  was  in  the  act  of  alighting.  The 
evidenoe  does  not  Justify  these  stateiaente.   The  law  impoeed  on 
trainmen  in  eharge  of  passengers  a  Aitgx^e   of  eare  eommeneurate  with 
the  risk  to  the  passengers,  and  this  is  a  higher  degree  of  oare  than 
passengers  themselves  are  required  to  use  for  their  own  safety.  We 
assume  the  trainman  did  not  intentionally  start  the  train  for  the 
purpose  of  throwing  plaintiff  off.   wa  also  assume  plaintiff  did  not 
intentionally  put  himself  in  a  position  ^ere  he  would  be  thrown. 
As  already  said,  the  question  is  not  what  either  knew  but  rather 
what,  oonsidering  the  respective  duties  of  each  in  exercise  of  care 
required  under  rules  of  law,  each  should  have  known.   These  questions 
were  for  the  Jury, 

The  defendant  ccnplains  that  the  court  admitted  evidenoe 
as  to  the  practice  of  defendant  in  permitting  passengers  to  open 
doors  of  the  oar.   It  is  said  this  evidenoe  was  highly  px*ejudicial 
and  had  no  tendency  to  prove  any  is^ue  in  the  ease.   Defendant  oites 
Prban  v.  Pere  Marquette  R.  Co..  266  111.  App,  152.   In  that  case  the 
plaintiff's  intestate  was  struck  by  defendant's  train  while  he  was 
crossing  a  street.  Plaintiff  offered  evidence  tending  to  show  ^e 
gates  of  defendant  were  up  tdien  the  deceased  started  across.   The 
declaration  did  not  charge  negligence  in  respect  to  the  maintenance 
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of  th«  oroflelng,  and  defendant  objeoted  on  that  ground.  The  evldeneo 
va0  admitted  and  the  defendant  aeHed  an  Instruction  to  the  effect 
this  erldence  should  be  disregarded  exoept  In  determining  whether 
plaintiff's  Intestate  vas  guilty  of  contributory  negligence.   The 
Instruction  vae  refused.  This  was  argued  as  error.  The  real 
question  In  that  case  upon  appeal  was  not  eoncernlng  the  admission 
of  the  evidence  but  Its  limitation  to  the  Issues.  We  held  it  error 
to  refuse  the  Inetruotlon,  but  that  the  evidence  vae  admieslbla  on 
the  Issue  of  contributory  negligence.  It  was  also  admissible  here 
on  the  same  Issue.  A  few  of  the  oases  holding  evidence  of  usual 
practice  or  custoo  admlseible  are  C^ourley  v,  Ohleago  A  g.  i.  Ry.  Op.. 
29S  111,  App,  160,  176?  Chicago  &   St.  ?.  Ry.  Co.  v.  Carpenter.  56 
Fed.  451;  Penneylvania  Oomgany  v,   McCaffrey.  173  111,  169,  173; 
North  Chicago  St.  E.  R.  Co.  v.  gaspers.  186  111.  846,  g49;  Chicago 
City  Hy.  Go.  V,  LowltE.  218  111.  84,  27;  North  Chloago  St.  R.  H.  Go. 
▼•  iiEIili*  202  111,  546,  547;  Hill  v.  Elohardsoa.  281  111.  App.  76, 
77;  Fowler  v.  Chleago  Hallvaye  Co..  286  111,  196,  201;  Oampbell  v. 
C.  R.  I.  &  P.  tty.  Co..  243  111.  620,  684;  ^raney  v.  Union  stoolc 
Yards  Co..  236  111.  688,  8S8;  C.  &   W.  I.  R.  R.  Go.  v.  Ooan,  195  111. 
168,  171, 

Defendant  next  contends  that  the  oourt  erred  in  the  giving 
and  refusli^  of  instructions,   Goerplalnt  Is  Made  that  the  oourt  In- 
structed the  Jiiry  in  substance  that  It  was  the  duty  of  a  ooflraon 
carrier  of  passengers  to  exercise  the  hlgt^est  degree  of  care  and 
caution  for  the  safety  of  passengers  in  alighting  from  and  boarding 
cars  and  to  do  all  that  human  foresight  and  diligence  eould  reason- 
ably do  oonsintAnt  with  the  mode  of  conveyance  and  practical  operation 
of  th#  conveyance  to  prevent  aocident  to  passengers,  and  in  another 
Instruction  told  the  Jury  that  a  defendant  in  such  a  case  was  res- 
ponsible for  taie  slightest  negligence  resulting  in  Injury  to  its 
passengers  if  the  passenger  at  ttie  time  of  the  injury  was  exerolslng 
ordinary  care  for  his  own  safety.   Defendant  cooplains  that  these 
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Initruotlone  vera   In  abttmiet  for«  disregarding  tpcelflo  facts, 
and  again  in  effect  reax*gu«a  that  an  Instruction  In  favor  of  de- 
fendant should  have  been  given,  Bimllar  Instructions  were  approved 
by  this  court  in  Arndt  v.  Rlvervlev  Farh;  Co. .  859  111,  App,  210,  219, 
Scjtuck  V,  Ghloago  Hallways  Co,.  2fl9  Til,  App.  325,  334,  These  are 
stock  Instructions  ttiat  have  been  repeatedly  approved  by  the  courts 
of  this  state.  Defendant  says  t^at  the  plain  effect  of  the  last 
^nstxnictlon  as  given  vas  to  B».k:e  defendant's  liability  depend  solely 
upon  whether  plaintiff  vas  in  the  exercise  of  ordinary  care  and  in 
effect  relieving  plaintiff  of  the  burden  of  proving  the  negligence 
charged.  The  Instruction  Is  not  subject  to  this  critiolsiB,  It  did 
not  direct  a  verdict,  Inestruetions  are  to  be  considered  as  a 
series,  and  the  Jury  in  this  case  were  fully  instructed  on  every 
phase  of  It,  Sixteen  of  nineteen  instrtictions  requested  by  defendant 
were  given  by  the  court. 

Defendant  cites  Helneke  v.  Ghieasro  Rye.  Co. .  879  111.  210j 
Davis  V.  Oouth  'iide   Kl.  R.  R.  Co..  292  111,  373  (erroneously  cited 
in  the  brief  as  293  111.  278)  and  Dean  v,  Yelloway  Pioneer  System, 
269  111.  App,  180,  The  Heineke  o&se  had  to  do  with  &   situation 
lAiere  a  passenger  left  a  suitcase  in  the  aisle  of  the  car  over  which 
plaintiff  (a  passenger)  fell.  The  court,  ^lle  affirtsinf  the  Judg* 
«ent  for  plaintiff,  stated  that  ordinarily  the  railroad  would  not 
be  held  liable  on  account  of  ^t^at  anotl^r  passenger  did.  The  other 
cases  relied  on  have  to  do  with  the  degrie  of  care  required  of  a 
coamon  carrier  with  reference  to  its  stations  and  approaches  there- 
to. The  rule  there  requires  only  ordinary  care  and  is  entirely 
different  from  that  reqtnired  In  ttie  case  of  alighting  passengers. 
Defendant  cites  Beltg  v.  Buffalo  n.  &   P.  Co..  119  H.F.  (N.Y. )  81, 
idiere  a  passenger  while  alighting  slipped  on  a  box  especially  pro- 
vided by  the  trainman  to  lessen  the  distance  from  the  steps  of  the 
oar  to  the  station  platform.   It  is  not  applicable  here.  Defendant 
also  cites  Raymond  v.  Portland  R.  Co.,  62  Atl,  (Me.)  602,  a  cam 
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dteided  by  th»  Supremt  court  of  i^i&ine  in  >^ioh  that  court  concluded 
the  Jurists  from  Rome  onward  have  Inproperly  atteaipted  to  define  eind 
distinguish  the  degree  of  care  required  la  particular  situations  and 
relationships.  We  are  obliged  to  follow  the  decisions  of  the  courts 
of  our  own  state* 

The  defendant  again  complaine  that  the  court  In  instructing 
with  reference  to  contributory  negligence  told  the  Jury  that  plain- 
tiff was  obliged  to  use  ordinary  care  and  says  that  these  instruotlone 
applied  entirely  different  rules  as  to  the  degree  of  care  required 
by  plaintiff  and  that  required  of  defendant.  This  is  the  correct 
rule,  declared  by  the  eotirte  of  this  state  so  often  that  we  think  it 
uaneoesB&ry  to  cite  authorities. 

Complaint  is  also  made  that  the  court  refused  an  Instruetlm 
requested  by  defendant  to  the  effect  that  the  allegation  of  ordinary 
care in  the  complaint  was  a  material  allegation  "and  one  K^ieh  the 
plaintiff  auet  affirBtatively  prove  by  the  preponderance  or  greater 
weight  of  the  evidence  in  order  to  recover*,   we  thlnJt  ottier  in- 
structions fairly  informed  the  Jury  as  to  the  law  on  this  point. 
Moreover^  the  instruction  as  requested  is,  we  think,  eubjeot  to 
oritieism  in  that  it  was  so  phrased  as  to  single  out  a  particular 
issue  and  require  plaintiff  to  "afflraatlvely  prove"  this  allegation. 
The  phrase  is  often  used  In  opinions  of  the  courts  but  in  an  in- 
struction might  well  confuse  a  Jury  in  causing  it  to  think  only 
positive  and  direct  as  distinguished  from  infei^ntlal  and  circura- 
stiintlal  evidence  could  be  considered  la  deciding  this  issue. 
Moonan  v.  Maus,  197  111.  App,  103;  Coatee  v.  Hufchee,  44  Wis.  332  at 
337.   We  hold  there  was  no  error  in  refusing  the  instruction. 

It  is  contended  in  the  next  place  the  daisages  allowed  are 
excessive.  The  evidence  shows  defendant  suffered  a  fracture  of  the 
radluB  of  the  left  wrist.  He  was  a  doctor  practicing  oral  surgery 
idiich  Included  the  extraction  of  teeth,  treatment  of  fractured  Jaws, 
operations  on  ttie  tongue  and  by  treatment  of  any  part  of  the  human 
body  between  the  front  lips  and  the  throat;  speaking  generally,  per- 
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foraing  opejratlone  u;  on  anything  within  the  mouth.  He  has  Blnoe  the 
aeeident  performed  all  operations  of  the  kind  theretofore  performed 
by  him.  The  removal  of  teeth,  he  explains,  Ib  a  wrist  action.  He 
•ays  in  performing  these  operations  he  still  has  a  feeling  of  stiff- 
ness in  his  vrist.  At  the  end  of  a  long  day  or  of  a  long  operation 
he  has  pain.  A  deft  use  of  the  fingers  is  indispensable  to  the  best 
work  on  the  part  of  suoh  an  operator,  and  it  is  Important  that  he 
be  able  to  use  the  fingers  of  both  hands.  For  little  over  two  years 
before  he  began  praetioing  in  Ghleago,  plaintiff  prepared  specially 
to  do  this  work  at  the  Kayo  Clinlo  at  Hoeh ester,  Minnesota,  He  is 
a  partner  of  Br.  Thomas.  Most  of  the  work  the  partners  do  is  re- 
ferred to  the*  by  other  practitioners.  The  Injury  to  plaintiff's 
wrist  had  a  tendency  to  daaage  his  reputation  professionally.   Plain- 
tiff's bill  for  medical  attention  was  1200;  for  X-rays,  |75.  The 
aooident  happened  on  Saturday.  He  eame  to  his  offioe  on  i^onday.  He 
lost  perhaps  no  more  than  six  days  from  his  offioe  work,  but  he  was 
not  able  to  i>erfon«  any  of  his  regular  duties  for  two  months  after 
the  aooident.  He  did  not  resume  performanee  of  simple  extractions 
for  thirteen  weeks  thereafter.  The  evidenoe  shows  a  permanent  in- 
Jury  In  that  there  is  a  slight  limitation  of  the  motion  in  tlie  left 
wrist.  Plaintiff  is  righthanded.  The  principal  damage  to  plaintiff 
has  been  an  injux^r  in  respeot  to  special  talents  In  his  profession 
by  which  he  earns  his  livelihood.  There  is,  however,  no  evidence 
showing  the  precise  amount  of  financial  lose.  Prior  to  the  aooident 
he  was  accustomed  to  earn  -i^lSSO  per  month,  and  his  offioe  expenses 
were  from  iSOO  to  iAOO   per  month.  The  asaessraent  of  damages  la 
peculiarly  a  matter  for  the  Jury.  The  damages  seem  lai^e  but  after 
all  we  cannot  say  they  are  so  excessive  as  to  reoguire  a  reversal. 
The  Judgment  will  be  affirmed. 

MoSurely,  J.,  concurs. 

Kr.  Justice  O'Connor  dissenting: 

Z  am  unable  to  agree  with  the  conclusion  reached.   I  agree 
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that  the  question  >^ether  Vh»   trainman  exercised  the  degree  of 
oare  the  law  required  was  for  the  Jury,  but  I  am  aXao  of  opinion 
that  all  the  evidence  ehove  plaintiff  was  guilty  of  oontrlhutory 
negligence.  He  Knew  that  the  train  had  etops-ed  to  dleoh&rge  pas- 
Miigers;  th&t  there  wai  no  one  In  the  aisle  ahead  of  him  as  he  pro* 
oeeded  toward  the  door  of  the  car,  and  the  uncontradicted  evidence 
Is  that  after  the  oar  stopped  the  door  was  opened  and  possibly  one 
passenger  alighted  from  the  oar.   The  door  was  then  cloeed.   Plain- 
tiff knew,  or.  In  the  exercise  of  due  care,  should  have  known,  all 
of  these  facts. 
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WILLIAM  N.  BRADK^   l/^ 

THE  riDELlTI  *  CASUALTY  ^^^nl  ...^'-"^ 
COMPANY  OF  NEW  YOR£^^, 


R  COURT, 
K  COUNTY, 


3  0BI.A.  230 


MR.  PRE2IDlf|r  JUSTICE  MATCHETT  DELIVERED  THE  OPIMIOH  OP  THE  COURT. 


The  facte  out  of  whioh  this  appeal  arises  are  as  follovs: 
In  an  action  in  ohanoery  in  the  nature  of  an  interpleader  in  the 
Circuit  eourt  of  Berrien  County,  Michigan,  a  decree  was  entered 
directing  the  funde  deposited  by  eertain  insurance  companies,  to  the 
amount  of  $16,197.85,  be  paid  to  William  N.  Brady  (plaintiff  here), 
fortiivith.  H.  R.  Botkin,  receiver  and  claimant  of  the  fund,  filed 
a  claim  of  s^peal  in  the  Supreme  court  of  Michigan.  He  filed  no 
bond  in  the  trial  court,  and  the  appeal,  therefore,  did  not  operate 
as  a  supersedeas.   February  80,  1934,  Botkin  petitioned  the  Supreme 
eourt  of  Michigan  the  decree  might  be  amended  or,  in  the  alternative, 
payment  to  Brady  be  stayed  upon  Botkin  giving  a  bond.  The  Supreme 
eourt  granted  the  stay  upon  the  filing  within  ten  days  of  a  bond  in 
the  sum  of  $1000,  conditioned  that  appellant  would  pay  all  damages 
sustained  by  Brady  in  ease  the  decree  was  affirmed.   Cn  January  3, 
1935,  the  decree  was  affirmed  (Brady  v.  Botkin.  269  Mich,  642),  with 
costs  to  be  assessed  against  Botkin.  These  costs  wez>e  so  assessed, 
114,81  for  TOurt  costs,  including  briefs,  etc.,  and  180,00  for 
attorney  fees.   On  February  2,1936,  this  sum  of  ^64.81  was  paid  by 
Botkin  to  R.  K.  Barr,  attorney  of  record  in  that  ease  for  Brady,   Oa 
the  same  day  Barr  executed  and  filed  in  the  Michigan  eourt  a  satis- 
faction in  writing  idiich  stated  that  the  sum  of  i^64.81  was  received 
from  Botkin  '*in  full  payment,  satisfaction  and  discharge  of  the  lia- 
bility of  the  defendant  on  the  stay  bond  given  pursuant  to  the  order 
of  the  Supreme  court,  and  accordingly  said  bond  is  hereby  discharged 
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and  released**. 

Daeamber  31,  193A«  naarly  tvo  yaara  thereafter,  plaintiff 
filed  thie  suit  in  the  Superior  court  of  Cook  oounty.  The  coaplaint 
deelairea  on  the  bond  and  elaiae  1704.16,  a  aum  equal  to  the  Intereat 
on  4^16,197.35,  at  the  statutory  rate  (5^  in  both  Michigan  and 
Illinois)  froffl  February  20,  1934,  to  January  3,  1936.   Defendant 
filed  its  motion  to  strike  the  complaint,  attaching  to  the  motion  a 
certified  oopy  of  the  release  and  satiefeotion  filed  in  the  Michigan 
Si;qpreme  court.  Plaintiff  made  a  motion  for  summary  Judgment  supported 
by  hie  affidavit.  He  also  filed  an  affidavit  in  opposition  to  the 
motion  of  defendant  to  strike  the  complaint.  7he  procedure  as  to  the 
motion  for  nummary  Judgment  vas  under  »eotion  57  of  the  Civil  Practice 
Act  and  Rules  of  the  Supreme  court  of  Illinois.   (Smith-Hurd  Anno. 
Stats.,  chap.  110,  par.  181,  p.  405;  Supreme  Court  Hule  15,  par.  269 J5, 
p.  523.)  The  motion  to  strike  vas  pursuant  to  section  45  of  the  same 
act.   (Smlth-Hurd  Anno,  stats.,  ohn^.  110,  par.  169,  p.  287.)   The 
motion  for  summary  Judgment  was  denied;  the  motion  to  strike  vas  al- 
lowed; the  suit  Mas  dismissed,  and  plaintiff  appeals. 

Defendant  argues  the  claim  of  plaintiff  was  adjudicated 
against  plaintiff  by  the  Judgment  for  costs  and  assessment  of  the  same 
In  the  Supreme  court  of  Michigan;  that  plaintiff  is  bound  by  the 
satisfaction  and  release  filed  by  his  attorney,  BsLrr,   in  the  Supreme 
court  of  Hichipin,  and  that  at  any  rate  the  damage  for  which  plain tiff 
sues  is  not  within  the  terms  of  the  bond  upon  which  the  action  is 
based.  TIm   motion  to  strike  set  up  the  statute  of  Limitations  of 
Michigan  and  Illinois,  but  this  defense  cannot  be  allowed  on  any 
theory,   (iietropolitan  Trust  Co.  v.  Bowman  Dairy  Go. ,  369  111.  222,) 
The  point  is  not  argued  in  defendant's  brief  and  will  be  regarded  as 
waived. 

The  supposed  cause  of  action  arose  in  the  >tate  of  Michigan, 
and  the  substantive  rights  of  the  parties  are  to  be  detenalned  by  the 

laws  and  statutes  of  that  state.   Plaintiff  cites  authorities  to  the 
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propoeltion  that  the  aeaffurv  of  damage e  for  the  vrrongful  deprivation 
of  the  use  of  money  is  a  tun  equal  to  statutory  intereet.   Defendant 
doe6  not  dispute  this  rule  but  elaims  euoh  daaage  !■  net  eoTered  by 
the  bond.   Defendant  also  contends  all  questions  of  liability  upon 
the  bond  were  determined  by  the  Supreme  court  of  Michigan j  that  the 
Kiehigan  judgment  asseeaing  damages  is  res  adJudicata  and  the  partiet 
here  oonoluded  thereby.  Defendant  oitea  section  14510  of  tho 
Michigan  statutes  (see  Compiled  Laws  of  Michigan,  1929)  which  pro- 
Tides  in  substance  that  in  all  cases  where  Judgments  shall  be  render* 
ed  against  the  appellant  In  the  Circuit  or  Supreme  courts,  the  aaoe 
■ay,  on  niotion  of  the  appellee  fflade  in  apt  time,  be  entered  against 
both  the  appellant  and  the  surety  and  be  collected  on  execution 
against  thea  as  in  ordinary  oases  of  Jud^gment  against  two  or  more. 
It  has  been  held  in  well  considered  cases  that  the  doctrine  of  res 
adjudicata  extends  not  only  to  questions  actually  decided  but  to  all 
■atters  which  might  have  been  raised  or  determined  as  to  grounds  of 
recovery,  etc*, and  defenses  which  the  parties  might  have  presented 
i^ether  they  did  or  did  not  present  them,   (aodsoh&lck  v,  -eber. 
247  111.  269,  93  N.  E.  241. }   This  seems  to  be  the  general  rule. 
(Restatement,  Conflict  of  Laws,  eee.  450,  par.  2,  p.  5^3.)   This 
rule  seems  to  have  been  followed  and  applied  in  Michigan  in  appeal 
bond  cases.   (Kephart  v.  Farmers*  &   Mephanios*  Bank.  4  Mich.  602; 
Kelly  V.  C^auJsler,  164  *Mich.  519,  129  N.V.  70S;  Miller  v.  i^aher,  178 
Mich. 671,  146  N.».  196.) 

Defendant  contends  that  the  bond  sued  on  is  an  appeal  bond 

and  that  its  construction  is  controlled  by  provisions  of  the  Michigan 
statute,  (Compiled  Laws  of  p'ichlgan,  1929,  Vol.  3,  chap,  266,  p,  5470, 
sec.  16611;  Hiehardson  v,  Richardson.  82  Mich,  396,  48  H,^,   670.) De- 
fendant says  the  statutory  requirements  of  an  appeal  bond  are  that 
it  shall  be  conditioned  to  pay  to  the  appellee  costs  if  the  judgment 

ii  affim^d,  and  also  for  the  perfoz*mance  of  the  decree  from  which 
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thft  appeal  is  taken.   The  la9t  named  requlremant,  hotfeveri  doos  not 
obtain  if  the  money  involved  in  the  litigration  ift  (as  it  was  In 
this  ease),  held  in  the  hands  of  the  olerk  of  the  oourt.  Pefendant, 
therefore,  says  thst  the  word  "daaages"  as  it  appears  in  the  bond 
sued  on  should  be  cone  trued  to  mean  that  Botkin  would  pay  only  the 
eosts  of  appellee.   Defendant  argues  any  other  eonetruotion  would 
aake  the  bond  invalid,   (Michie  v.  Sllair.  60  Mich,  73;  Kunz  v, 
bnaha  Hotel  Co..  107  0,3,  378,  396;  Tomlin  v.  ^reen,   39  111,  225, 
227. )  In  the  last  oaee  the  Supreme  court  of  Illinois  said  that  the 
bond  having  been  taken  as  a  eondition  of  the  right  of  appeal  cannot 
go  beyond  the  requirements  of  the  statute,  and  further  oonditlons 
are  void. 

Plaintiff  replies  that  so  far  as  this  stay  bond  is  con- 
cerned it  was  not  executed  pursuant  to  section  155IIof  the  Michigan 
statute  and  it  is  in  no  sense  an  appeal  bond.   It  is  not  possible, 
plaintiff  urges,  ttiat  an  express  oontraot  to  pay  damages  should  be 
construed  as  limited  to  the  payment  of  eosts,  or, in  the  alternative, 
held  void  as  requiring  more  than  l^e  statute  epeoifiee.  This  bond, 
plaintiff  says,  is  not  a  statutory  appeal  bond  at  all.  The  statute 
of  Michigan,  he  says,  makes  no  provision  for  filing  an  appeal  bond 
like  this  in  the  Supreme  court  on  appeal.   Section  15511,  plaintiff 
says,  relates  solely  to  bonds  filed  in  the  trial  court,  Plaintiff 
states  Botkin  let  his  right  to  give  bond  in  the  trial  court  under 
the  statute  lapse.  He  says  the  power  of  the  Supreme  oourt  under 
vhieh  it  ordered  the  bond  was  pursuant  to  authority  under  the  statute 
to  make  rules  of  court,   (Compiled  Laws  of  Michigan,  1929,  sec, 
13604;  Michigan  Statute  Anno,,  Vol,  20,  see,  27111,  p.  127;  Rule  72, 
Searls  Mich,  Court  Rules,  pp,  431-32,)  This  rule  provides  that  the 
Supreme  oourt  of  Michigan  has  the  power  to  require  any  bond  on  such 
terns  as  it  may  deem  Just.   In  Michigan,  on  appeals  from  chancery 

decrees  the  cause  is  heard  de  novo.   (Eobinsoa  v,  Robinson,  876  Mich, 
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420.)  The  petition  of  Botkln  to  the  Supreme  eourt  a  eked  the  ooiirt 
to  '*fix  and  detexHBlne  the  amount  and  oondltioni"  of  the  bond  to  be 
given  and  plaintiff  earnestly  eontende  the  bond  here  (tued  on  !■  not 
limited  by  any  {Statutory  proTlsione. 

Theee  argumente  preeent  questions  under  the  law  of  the 
State  of  Michigan,   we  think  anewere  not  neoesaary  to  a  deolalon  of 
this  case. 

Plaintiff  did  not  seek  to  have  this  claim  adjudicated  In 
the  courts  of  Michigan,  He  had  the  right  to  choose.  He  seems  to 
have  preferred  an  Illinois  Jurisdiction  where  Judges,  less  familiar 
with  the  practice  of  the  atate  of  Michigan,  would  pass  upon  his 
rights,  i-i^e  are  not  disposed  to  hold  the  Supreme  court  of  Michigan 
was  without  power  to  require  a  bond  free  from  the  limitations  of 
appeal  statutes.  However,  the  order  for  this  bond  seems  to  indicate 
it  was  interred  to  perform  the  funotions  of  a  statutory  appeal  bond. 
It  was  a  stay  bond,   we  are  inclined  to  the  view  that  the  court  had 
power  under  Ite  rules  to  require  a  bond  conditioned  to  pay  interest 
on  the  fund.   It  eould  have  done  this.   It  did  not.   The  condition 
is  to  pay  ''dasiages^,  and  the  question  in  conf>trulng  the  bond  is, 
what  darnedest   In  the  first  place,  we  think  damages  limited  to  such 
as  plaintiff  Srady  might  sustain  beoause  of  the  stay,   Brady  would 
have  to  have  an  attorney  who  in  the  ueual  order  of  things  would 
require  compensation.   If  Sotkin»e  appeal  was  not  sustained  it  was 
entirely  proper  the  eoi^ensatlon  paid  the  attorney  by  Brady  should 
be  considered  a  part  of  Brady •s  damages.   The  attorney  would  have 
to  print  briefs  for  whloh  Brady  would  have  to  pay.   This  item  too 
would  be  a  part  of  Brady's  'daamges, "  Plaintiff  (denying  that  the 
doctrine  of  res  adjudicata  Is  applicable)  says  these  costs  eould 
not  have  been  assessed  against  the  surety  in  the  Michigan  court, 
«t  )lold  he  is  mlf«taken.   leotlon  14610  of  the  statute  is  plainly 
to  the  contrary.   Plaintiff  could  have  had  his  claim  for  damages 
adjudicated  if  he  had  presented  it.   He  did  not  preaent  it.   It 
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follow  the  rale  of  roe  adjudlcata  le  applioable  and  further  eult 
tarred  by  the  Hlohlgan  Judgment. 

The  Action  of  plaintiff*  Miohlgan  attorney  le  persuaelTe. 
Thia  oonstruction  vo  adopt  wae  the  construction  he  put  upon  the  hond, 
Xt  vae  he  who  suocesefully  conducted  the  litigation  in  plaintiff's 
behalf  in  the  ^upirejae  court  of  {Michigan,   «»e  hold  he  coin*eotly  con- 
•trued  the  bond.  Plaintiff,  desiring  to  escape  the  effect  of  the 
release  and  satisfaction,  filed  an  affidavit  which  must  be  construed 
Host  strongly  against  him.   It  is  significant  in  its  onissione. 
Most  of  it  is  mere  conclusion  without  statement  of  actual  fact.   He 
says  he  did  not  authorize  or  ratify  the  execution  of  the  satis- 
faction piece  and  Va&t   he  did  not  know  of  the  existence  of  it  until 
this  suit  v/as  filed.  He  does  not  tell  us  «rhen  he  first  caiae  to  know 
the  aaount  of  ^64. 81  had  been  received  by  hie  attorney  in  full  pay- 
sent  and  satisfaction  of  the  bond.  He  does  not  state  t^at  was  done 
with  the  Boney  received  by  hie  attorney  or  how  or  when  applied.  He 
does  not  deny  the  Koney  was  received  for  his  use.  He  does  not  say 
the  attorney  was  discharged  or  reprimanded  for  exceeding  his  author- 
ity. He  gives  no  adequate  explanation  of  the  tardy  discovery  of 
his  supposed  rights.   V<e  hold,  as  a  matter  of  law,  the  doctrine  of 
res  adJudioata  is  applicable,  and,  as  a  matter  of  fact  and  lav,  that 
defe^ndaiit/under  the  circumstances  disclosed  is  bound  by  the  release 
and  satisfaction  filed  in  the  Bupreme  court  of  Michigan.  If  we 
regard  the  bond  sued  on  as  a  common  law  obligation,  we  think  in  view 
of  the  contemporaneous  oonstruction  put  upon  it  by  the  parties,  the 
term "damages*  could  not  be  held  to  cover  interest  or  the  equivalent 
of  interest  on  the  funds  in  the  hands  of  the  clerk.   The  decree  it- 
self did  not  draw  interest.   If  it  had  been  the  intention  defendant 
should  be  liable  for  this  interest,  ve  think  the  bond  would  have 
said  so.   Interest  is  not  usually  allowed  in  the  absence  of  statute, 
damages  are  allowed  here  and  in  Michigan  for  vexatious  appeals  with- 
out merit.   The  Supreme  court  of  Michigan  did  not  find  the  appeal 
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of  Botkln  vaa  of  that  kind.      The   trial  court  did  not  err  In  striking 
the  oompl&int  and  diBmlsirlng  the  suit.     The  Judgment  will  be  affirmed, 

*  APFIHMED, 

O'Connor  and  MoBurely,  JJ. »  oon«ar* 


•tzi9mt>r  ham  %oaao9*Q 


40796 

ROSf.  KXIf£N, 

AppeXJ*fit, 

▼■• 

AKX   B,  KTTSLSOS  and  i^O^M^^^^-^^-iQH , 

Executrix  «id  ^xeeu'Mrt,,,iJ%^«ctlVel|r,  of 

the  Last  Win  Aa4.-fii^|^f^«nt  4f     as{^«l  A. 

£tt«l«on,    Deeeftsed^'^aad  LEOM 

BTTELSOK,       J^  ! 'K^  '      )  „  ^  Z, 

Ma.  PHESIDiaO  JUSTICE  MATCHEfT  BELIVmED  THE  0PISI08  OF  THS  COURT. 


PEAL  FROM 

ciBcuiT  coimr, 

COOK  (JOUNTX, 


Thle  l8  an  appeal  \ij  plaintiff  from  a  judgnent,  which  eu«o 
talnlng  th«  laotlon  of  d«fendantB  to  strllsie  her  second  amended  and 
supplenental  complaint,  dlealesi^d  plaintiff's  salt  vlth  Judgaent. 
The  defendants,  Samuel  A.  Etteleon  and  Leonax>d  B.  Etteleon,  vere  at<- 
toraeye  at  law  praetletlng  In  Chicago.  The  coB5)lalnt  alleges  they 
wex^  employed  l>y  plaintiff  oa  Ootol»er  31,  1934,  to  present  In  her 
behalf  to  the  Supreme  court  of  the  United  States  a  petition  for  a 
writ  of  certiorari  to  the  Second  Division  of  this  oourt  to  secure  the 
reTlev  and  reversal  of  Its  judgroent  In  the  ease  of  Klmen  v.  Atlas 
cixchange  National  Bank.  275  111,  App.  658,   In  the  trial  court  plain* 
tiff  sued  the  bank  on  Ite  written  agreement  of  November  S,  1929, 
wherein  It  agreed  to  repurchase  at  par  and  accrued  Interest  v4,000 
First  national  Company  collateral  trust,  first  mortgage  bonds,  sold 
by  defendant  bank  to  plaintiff  oa  laiat  date.  This  Judgment  was  re- 
versed by  the  Second  Division  of  this  court,  following  Its  opinion 
in  an  analogous  ease  filed  on  tt^   same  date.  Awotln  v.  Atlas  Ex- 
change Matlonal  Bank  of  Chicago.  275  111.  App,  530.  The  reversal 
la  the  Appellate  court  was  for  the  reason  that  It  appeared  defendant 
was  a  National  Bank  and  the  contract  to  reparehase  was  Invalid, 
illegal  and  ultra  vires  under  Paragraph  7  of  Section  5136  of  the 
United  States  Revised  statutes  as  amended  February  25,   1927.  United 
States  statutes  at  Large,  1926-1927,  Vol.  44,  Part  2,  Public  Laws, 
pp.  1226-1227.  The  Supreme  oourt  of  Illinois  denied  leave  to  appeal 
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from  th«  Judgment  of  the  Appellate  court.   Certiorari  wae  alloved  by 
the  United  states  Supreme  court  In  both  the  Ayptln  and  Klmen  cases, 
and  on  April  29,  1935,  that  court,  likewlBe  following  ita  own   opinion 
rendered  on  the  same  date  in  the  Awotin  case,  295   U.S.  209,  affimed 
the  Judgment  of  the  Second  DlTlalon  of  this  court,   Kimen  v,  Atlae 
Nxohange  Mational  Banlc  of  Chicago.  296  U,B.  S15, 

The  complaint  avers  the  trial  court  found,  and  the  record 
in  the  Kiaen  case  showed,  that  the  bonds  purchased  by  plaintiff  from 
the  bank  were  at  the  time  of  purchase  the  property  and  aeeets  of  the 
bank,  and  that  in  Gelling  these  to  plaintiff  the  bank  was  not  con- 
ducting the  business  of  ^buying  and  selling  investment  securities* 
and  was  not  acting  in  the  capacity  of  a  broker  as  defined  by  this 
Section  5X36,  The  complaint  further  avers  that  Samuel  A.  Etteleon 
represented  to  the  plaintiff  ^lat  the  success  or  failure  of  her  ef- 
fort to  get  the  judgment  reversed  would  depend  upon  *feether  ttae  bonds 
plaintiff  purcfliased  were  actually  the  property  and  assets  ©f  the  bank 
and  held  by  it  for  investo^nt  when  sold,  or,  whether  the  bank  was 
acting  &s  a  mere  broker  in  the  sale  thereof.  He  represented  (the 
eomplaint  says)  that  this  fact  would  be  presented  to  the  Supreme 
eourt  for  the  purpose  of  showing  that  Paragraph  7  as  amended  (pro- 
hibiting Mational  Banks  from  doing  business  in  securities,  except 
without  recourse),  was  not  applicable*   The  complaint  says  Samuel  a« 
Ettelson  agreed  and  promised  that  in  the  brief  and  argument  to  be 
prepared  and  filed  in  the  Supz*eme  court  of  the  United  states,  defend- 
cnts  would  present  to  the  court  the  difference  betveen  the  sale  by 
a  Mational  Bank  of  securities  of  its  own  in  the  course  of  its  business 

as  a  bank,  and  the  sale  by  it  of  securities  owned  by  others  in  the 

capacity  of  a  broker.   The  complaint  says  plaintiff  z^elied  upon  these 
representations  in  contracting  with  defendants  for  their  professional 
services  and  agreed  to  pay  the  sun  of  ^1500  to  them  before  the 
briefs  and  arguments  were  prepared  or  filed.   The  coo^laiilt  says  that 
In  breach  of  this  agreement  and  also  in  breach  of  their  implied 
*Cz^a*«at  to  conduct  the  proceedings  in  the  Supreme  court  competently 
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and  6ffioidntly,  defeni^ntc  f&iled  to  Inoludd  thea«  ffl&ttere  in  their 
brief  «ad  argument  to  the  Supreme  court;  failed  to  present  and  argue 
the  available  court  deolelone,  and  on  the  contrary  presented  and 
argued  other  theories  and  propositions  (vhat  or  vhich  is  not  stated) 
on  irtilch  the  court  held  against  the  plaintiff,  and  that  ae  a  eon- 
8e<iuenoe  of  this  failure  to  present  her  case  a«  agreed  the  Supreme 
ecurt  considered  the  appeal  upon  other  questions;  did  not  and  could 
i^ot  hold  t^t  tab^e  sale  of  ^e  bonds  In  question  hy  the  h&afe  to 
plaintiff  did  not  f al  1  within  the  prohibition  of  Paragraph  7  of 
Section  51S6  as  amended  February  S5,  1927,  The  coi^laint  avere  (and 
^le  appears  to  be  the  gist  of  It)  that  if  defendants  had  argued 
and  briefed  the  cause  as  agreed  the  decision  of  the  Supreme  court  of 
the  ITalted  States  isould  have  been  in  her  favor,  and  she  would  have 
recovered  the  bum  of  M»000,  purchase  price  of  the  bonds,  with  in- 
terest from  November  2,  1929.  fhe  cosplalnt  avers  this  saai  was  lost 
for  the  failure  of  defendants  to  present  her  case  as  agreed,  and 
plaintiff  is  therefore  entitled  to  the  return  of  the  consideration 
amounting  to  11600,  %diich  she  paid  to  defendants,  as  well  as  the 
14,000  with  interest  which  she  irould  have  recovered  if  her  cause  had 
been  presented  to  the  Supreme  c©urt  as  agreed, 

Tiije   oontention  of  defendants  that  the  materiel  averarents 
of  the  eoB^lalnt  are  conclusions  rather  than  statements  of   fact  is 
plausible.  The  difficulty  of  detenalnlng  vhen  an  averment  in  a 
pleading  is  one  or  the  ottier  has  been  well  set  forth  in  Crane  v. 
fjohaefer.  140  111,  App,  647,  in  an  opinion  by  Mr,  Justice  Brown, 
lAilch  is  commended  to  bench  and  bar.  The  provisions  of  the  Civil 
Praetlee  act  have  materially  changed  ths  conceptions  of  pleading  in 
this  state,  A  plain  and  concise  statement  is  all  that  is  re<)uired, 
and  objections  to  the  sufficiency  of  pleadings  not  raised  in  the 
trial  court  are  waived,   (3aith-Hurd  Anno,  ^tats,,  chap.  110,  sec, 
33,  par.  157,  p,  146,  and  sec.  42,  par,  166,  p,  256, ) 

The  gist  of  plaintiff *s  conqslaint  is  found  in  the  state- 
ment that  ax^uments  and  authorities  as  agreed  upon  between  the  parties 
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ver«  not  preeeated  b/  defendisuit  attorneys  to  the  -Supreme  court,  with 
tbe  further  averment  that  if  these  haft  been  presented  the  decisloa 
of  the  court  viould  have  heen  otherwise.  The  cases  Are  r&re.  Indeed, 
In  which  a  pleader  c&n  asaert  with  certainty  what  the  decision  of  a 
court  "might  have  heen. "  There  are  aach  ce8£'«,  ae,  for  Inst&nce, 
where  an  attorney  falls  to  Interpose  the  defense  of  the  statute  of 

LlMlt&tlone  wh^re  the  action  has  feeen  barred  thereby  and  slallar 

not 
ilftees.  In  this  case  the  certainty  appears  to  be  that  the  court  would/ 

have  adopted  the  argument  If  It  had  been  presented.  The  language  of 
lOie  opinion  of  the  Supreme  court  In  Awotin  v,  Atlae  I'lehange  W&tlonal 
Barik.  295  U.r.  g09,  211;  79  L.  Id.  1393,  1596,  1597,  leaves  praetl- 
oally  BO  doubt  about  thle,  and  if  there  ever  was  any  doubt  It  h&e 
been  removed  by  future  decisions  of  the  courts  of  federal  and  other 
jurigdictions.  Thla  court,  ae  ite  records  ghow,  recognized  the 
aerite  of  the  elalas  of  the  creditors  baeed  upon  con tract a  to  re- 
purchase securities,  Freedman  v.  Kadi  son  &  Kedzie  State  BanJt,  259 
111.  App.  519,  in  which  certiorari  was  denied  by  the  Supreae  court, 
269  111.  App.  xlv;  radison  &  Kedzie  ^tate  Bank  v.  Dean.  263  111. 
App.  646;  Awotln  v.  Atlae  g:gchange  Matlonal  BbmUl,   265  111.  App.  238; 
Hofftaan  v.  ^>earB  Coantunity  rtate  Sanli:.  269  111,  App,  644;  and  Knaes 
V,  Madieon  &  Kedzie  State  Bank.  269  111.  App.  588,  are  oases  in 
lAioh  were  sustained  clalae  of  this  class  of  creditors.  These  were 
overrtLled  by  the  decision  of  the  Supreme  court  of  Illinole  In  Knaee 
V,  l^adison  &  Kedzie  ^'tate  Bank.  354  111,  554,  188  li.E.  836,  followed 
by  HoffBeB  v,  Searr  Coainunlty  rtate  Banb^  .T56  111.  598,  191  K.E,  280, 
and  subsequent  caeee.  Federal  and  state  decisione  az*e  to  the  saae 
effect  and  show  that  the  courte  have  been  pereuaded  to  disregard 
i^at  seemed  to  us  Just  denande  of  creditors  by  what  they  have  con- 
ceived to  be  the  public  peril  to  banks  and  through  banks  to  the 
idiole  coBUBunlty  If  contracts  of  this  kind  are  legalised  end  enforced. 
The  reeeoas  stated  in  the  opinions  in  the  Klaen  and  Awotln 
oases  are  as  applicable  to  a  case  where  the  bank  sells  its  own 
Mourities  as  where  it  contracts  to  sell  the  securities  of  others. 
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and  deolelonfB  In  both  state  anc?  ftderal  Jurledlction  Blnoe  show  this 
to  be  true.  It  would  be  tedious  to  review  In  <aetRll.   Illustrfetlve 
are  Oeneggee  Trust  Gorp,  v,  omlth,  102  fed.  (2d)  125;  Avotln  ▼,  Healy» 
et  al.  and  Klmen  ▼,  Healy  et  al..  92  Fed,  {2d)  615,   In  the  last 
Aaned  oaee  It  was  held  on  a  bill  to  enforce  la  equity  a  Judgment  based 
on  a  em ee  of  action  of  thle  kind  that  the  Federal  oourt  would  go  be* 
hind  the  Judgment  to  Inquire  Into  the  nature  of  the  action,  and 
finding  It  to  be  based  on  thle  eort  of  a  contrast  would  eet  It  aside 
and  refuse  relief.   It  Is  worthy  of  note  that  petition  for  cex'tlorarl 
from  th^ig  jud^saent  was  denied  by   the  Supreme  eourt  of  the  United 
States  In  303  li.O.  650« 

The   court  of  Appeals  of  Sew  York  la  EotheoMld  ¥,  kanu- 
factarers  frust  Co. .  279  K.i.  55§,  IS  i.S,  (Sd)  S27,  the  courts  of 
Michigan  la  Brown  v.  Union  Bank  OoBpaai',  274  Mleli.  499,  g65  K. ».  447, 
have  coBsisteatly  adhered  to  the  lav  ae  stated  in  Klmen  v.  At la a 
Exchange  National  Bank  of  Chleatso.  £95  IF.S,  215,  216,  79  L.  L'd. 
1393,  1399,  and  Knasa  v,  .%&&ieon  Kedzle  state  Bank.  354,  111.  554, 
183  H,I,  336,  la  a  note  to  the  ?^othsGhlld  Cis.se.  120  A.L.H.  485,  the 
editor  states  the  annotation  eupersedes  that  formerly  given  in  60 
A.L.R,  818,  and  oolleets  the  cases  which  follow  the  Avotln.  liiBen  and 
Kaase  eases  with  almost  unanimity.  In  many  if  not  mofit  of  theee 
oasee  the  bank  had  sold  and  agreed  to  repurchase  securitiee  which 
were  its  own  property,   Ae  are  persuaded  no  skill  or  vigilance  of  a 
lavyer,  however  distinguished,  could  have  procured  a  different 
decision  in  the  Kiaen  ease.  The  trial  court  correctly  held  the  com- 
plaint did  not  state  a  eauee  of  action,  and  the  oourt  did  not  err  la 
striking  the  ecniplaint  and  entering  the  order  diesLlseing  the  suit. 

The  Judgment  will  be  aff iraed. 
0*Coaaor  and  McSurely,  JJ.,  concur. 
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COOK  COUNTY. 


MR,  JUSTICE  MoSURELY  DElilVERED  THE  OPINION  OF  THE  COURT. 

Defendant  asks  for  the  reversal  of  a  judgment  against  It 
of  i|17,000  entered  on  the  verdict  of  a  Jury  In  an  action  brought  by 
plaintiff,  a  switchman  or  yardman  of  defendant,  to  recover  damages 
on  account  of  personal  injuries  sustained  by  him. 

The  action  was  brought  under  the  Federal  Employers'  Lia- 
bility Act,  plaintiff  alleging  that  defendant  did  not  furnish  him 
with  a  safe  place  to  work,  by  reason  of  which  he  sustained  the  in- 
juries in  question. 

The  accident  happened  about  eight  o'clock  of  the  evening 
of  January  12,  1938,  in  the  yards  of  defendant  at  Parkersburg,  West 
Virginia;  plaintiff  was  engaged  in  switching  cars,  and  cutting  off 
oars  from  the  freight  train  where  necessary;  it  had  snowed  quite  a 
bit  that  day,  although  the  snow  was  pretty  well  melted.  Plaintiff 
testified  he  was  stepping  in  towards  the  train  to  cut  off  two  oars; 
he  gave  the  engineer  a  signal  to  stop  and  stepped  in  to  uncouple  the 
oars  when  he  iLPipped  on  a  wire  vdiich  pitched  him  under  the  train 
with  his  lerx  nand  on  the  rail;  before  he  could  get  his  hand  off  the 

rail  it  was  run  over  and  crushed;  he  took  two  steps  away  from  the 
train  and  felt  the  wire  on  his  foot;  it  seemed  to  be  fastened  and 
plaintiff  jerked  it  loose;  he  was  assisted  to  the  scale  house  where 
he  called  the  yardmaster' s  attention  to  the  wire;  plaintiff  said  he 
was  too  busy  to  see  what  the  wire  was  fastened  toj  that  it  is  a  wire 
used  to  hold  the  stakes  down  on  the  platform  of  a  car.  Upon  the 
trial  he  was  shown  a  wire  which  he  thought  was  the  same  wire,  al- 
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though  It  wat  not  In  the  eaae  shape  as  \«faen  it  etuck  to  his  foot  on 
the  night  of  the  aeoldent.  The  wire  was  about  five  or  six  feet  long 
and  about  one<->elghth  of  an  inch  in  dianeter  and  was  old  and  rusty 
looking.   Unfortunately  it  wae  lort  during  the  trial;  it  was  offered 
and  adaitted  in  evidenee  and  left  in  the  trial  Judge's  chaabers^ 
wrapped  in  a  piece  of  paper;  the  Janitrese,  not  knowing  its  inpor- 
tanoe,  threw  it  in  a  refuse  can  from  which  it  was  taken  and  never 
recovered. 

The  facts  of  the  accident  as  described  by  plaintiff  are 
not  in  dispute.   In  many  oases  under  similar  oiroumetanees  the  plain* 
tiffs'  recoveries  of  damages  have  l^en  sustained.   In  Doyle  v.  £t, 
Louis  H.  B.  ?.  By.  Co. ,  326  Mo,  425,  plaintiff  tripped  on  a  piece  of 
wire  on  the  ground  and  i^as  thrown  under  a  passing  train;  defendant 
was  held  guilty  of  iiegligence  because  of  the  presence  of  this  wire 
en  the  right-of-way.   Certiorari^  was  denied  by  the  Supj^eme  court  of 
the  United  States,  283  U.S.  820.   In  Barbee  v.  Davie,  187  K.C.  78, 
a  switehmsn  going  along  the  railroad  tracks  stepped  on  a  stick  of 
wood  whi^  threw  him  and  he  vras  injured;  bis  recovery  was  euetained. 
So  in  Bird  v.  at.  Louis  S.  F.  By.  Co. ,  336  Mo,  316,  an  es^loyee 
stttBbled  over  some  coal;  it  was  held  to  be  the  duty  of  the  employer 
to  exercise  ordinary  care  to  furnish  the  employees  a  reasonably  safe 
place  to  work.   In  Ghieago  n.  I^  4  P.  Ry.  Co.  v,  Benson,  36?  111. 
185,  plaintiff  was  caught  by  a  piece  of  wire,  one  end  of  which  was 
attached  to  a  frei^t  car;  the  Judgment  against  the  railroad  was  sus- 
tained. 

The  principal  defense  is  there  was  a  failure  of  any  evidence 
to  show  the  wire  had  been  at  the  place  in  question  a  sufficient  length 
of  time  to  enable  defendant,  in  the  exercise  of  ordinary  care,  to  have 
removed  it.  Plaintiff  argues  there  is  sufficient  evidence  to  Justify 
the  conclusion  ttiat  the  wiz^  lay  at  the  point  where  plaintiff  was 
injured  for  such  a  length  of  tiae  that  a  reasonable  inspection  would 
have  discovered  it.   It  was  old,  black  and  rusty;  one  end  was  irabed- 
d*d  la  the  ground;  it  had  been  snowing  and  probably  one  end  of  the 
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wlr«  vae  frozen  In  th«  gx^und.  Th«r«  vaji  testlaony  Indicating  that 
vlree  ueed  for  tying  meroh«ail8«  onto  flat  cars  ocoaeloaally  f«Il  off 
onto  the  rlght-of-vay,  and  defendant  Introduced  evidence  tending  to 
show  that  the  rlght-of-vay  was  Inspected  by  trainmen  to  discover  such 
vir«8  and  oth)»r  obetaoles.   The  tracX  foreaian  testified  that  mater- 
ials or  objects  on  flat  oars  dropped  on  the  side  of  the  road  and  that 
he  had  found  vlre  along  the  traek« 

The  crew  charged  with  the  duty  of  Inspection  had  on  the 
dky  of  the  accident  and  the  x^reTlous  day  been  sent  up  the  main  line 
about  nine  miles  from  t2xe  place  of  the  accident;  they  testified  that 
as  they  rode  along  on  a  motorcar  going  about  ten  alles  an  hour  past 
the  place  In  question  they  looked  and  did  not  see  a  wire  or  anything 
at  this  place.  The  Jury  could  reasonably  believe  that  the  crew 
going  along  on  the  motorcar  at  ten  miles  &n  hour  could  not  give  ad- 
equate inspection.   The  fact  is  established  without  contradiction 
that  the  wire  with  which  plaintiff  became  entai^led  was  as  he  des- 
cribed, and  if  the  inspection  crew  did  not  see  it  it  indicates  a 
superficial  inspection, 

A  witness,  aright,  not  an  eaq^loyee  of  defendant,  testified 
that  a]>out  one  o'clock  of  the  morning  of  the  day  of  the  accident  he 
was  walking  along  the  right-of-way, near  the  place  ^diere  plaintiff 
was  injured, and  tripped  over  a  wire;  upon  the  trial  he  was  shown  the 
wire  which  plaintiff  had  introduced  in  evidence  and  after  examining 
it  said  he  could  not  be  positive  it  was  the  same  wire  although  it 
looked  like  it;  subsequently  he  changed  his  evidence  as  to  the  time 
and  said  it  was  about  1:00  A.M.  of  January  10  when  he  stumbled  over 
the  wire,   v^right's  testimony  is  attacked  by  defendant's  counsel* 
When  testifying  he  had  said  that  on  the  night  of  the  accident  he  had 
been  working  at  the  city  hospital  of  Parkersborg  and  was  at  the 
hospital  when  plaintiff  was  brought  tiiere,  and  that  he,  Wright,  saw 
him;  on  the  motion  for  a  new  trial  defendant  introduced  an  affidavit 
1^  -bright  to  the  effect  that  after  thinking  over  the  matter  he  had 
concluded  he  was  not  working  at  the  city  hospital  on  the  night  to 
^ieh  he  had  testified  but,  by  looking  up  certain  records,  he  had 
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ascertained  that  on  the  night  of  January  IS  he  was  playing  a  Tiolin 
in  an  oroheetra.   The  trial  oourt  eonmented  upon  thie  change  of 
Wright*  6  et&tement  and  recognised  that  the  reference  to  having  s«»en 
plaintiff  brought  to  the  hospital  vaa  untrue.   Yet  the  trial  oourt. 
Judging  from  the  demeanor  of  Wright  while  testifying,  va«  of  the 
opinion  that  he  etumbled  over  a,  wire  there  on  the  right-of-way  ae  he 
testified.   It  was  peculiarly  the  province  of  the  Jury  to  -paBS   upon 
the  truth  of  -right's  story  of  Btumbllng  over  the  wire.  If  the  Jury 
believed  what  he  said  with  reference  to  the  wire,  thie  was  eoae_,  ' 
evidence  that  the  wire  had  been  at  the  place  in  queetion^^^pjiiP'oxtwate  , 
^.....,=j,j?-_8i«*y-e±|^rr'limrri^'tmfi^  In  any  event /^ 

there  was  sufficient  evidence  to  Justify  the  Jury  In  believing  the 
wire  had  been  thez^e  a  sufficient  les^th  of  time  that  an  adequate  in- 
spection by  defendant's  erew  would  have  diiseovered  it, 

defendant  asserts  that  the  trial  court  erred  in  striking  an 
additional  answer  filed  by  defendant.   This  set  up  that  a  proceeding 
was  instituted  in  a  court  of  eooson  pleas  of  Washington  County, 
Ohio,  seeking  to  restrain  plaintiff  frost  prosecuting  this  suit  in 
the  Superior  court  of  Cook  county,  and  l^at  such  a  restraining  order 
was  entered,  fhe  trial  oourt  properly  struck  this  answer.  The 
facts  presented  az^  on  all  fours  with  those  considered  by  this  court 
in  Yaylor  v.  Atchison  T.  k   3.  F.  Ry,  Co, ,  292  111.  App,  457,  where 
we  affiraed  the  order  of  the  trial  court  in  striking  this  defense, 

Xt  is  said  that  the  verdict  of  1^17,000  is  excessive.   In 
addition  to  the  loss  of  four  fingers  on  plaintiff* b  left  hand,  the 
entire  hand  is  penaanently  contracted  to  a  cup-like  shape  with  Iors 
of  action;  the  wrist  is  likewise  involved;  plaintiff  eannot  graep 
or  hold  anything  in  this  hand;  his  annual  earnings  were  #2160;  when 
injured  he  was  fifty-four  and  two-thirds  years  of  age  and  his  life 
expectancy  at  that  tiae  was  slightly  over  eighteen  years.   The  Ju2*y 
eoold  also  sake  an  allowance  for  pain  and  suffering,   we  are  not 
eonvineed  that  the  amount  of  the  verdict  should  be  eh&nged. 

Plaintiff  ascerts  that  in  a  cause  of  action  arising  under 
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th«  Federal  Eaployere*  Liability  '^ct  the  federal  rule  of  lav  prevails, 
and  the  qusotlon  of  exceeslTenese  of  a  verdlot  i«  isot  open  in  a  oottrt 
of  appeal,  A  number  of  oases  arlelng  in  the  Federal  courts  holding 
this  is  the  rule  in  the  Federal  oourt  are  cited,  the   only  IlllnolB 
case  he  cites  is  stptt  ▼.  Thompson,  294  111,  App.  450,  In  that  case 
the  court  indicated  that  it  would  not  be  Inclined  to  disturb  the 
verdict,  but  proceeded  further  to  follow  the  rule  stated  in  the 
Federal  oourt  oasea  and  arrived  at  the  eonolueion  th&t  it  conoid  not 
cbnsider  the  asiouat  of  daiaa^ea.  \^e   are  not  disposed  to  hold  vith  tHis 
latter  conclusion  for  a  number  of  reasone.  In  <mr  Practice  act,  ch^ 
110,  aec.  92,  sub-par,  (f),  the  reviewing  courts  of  this  state  are 
given  power  to  order  "the  entry  of  a  remittitur.*  In  Chioajgo  I,  .S:  L« 
Sy^  Co,  V,  rtierw&lt,  87  Ind,  App,  478,  la  an  action  for  damages 
under  the  Federal  Employers*  Liability  Act  the  state  court  held  it 
had  authority  to  reverse  a  Judgment  on  the  ground  tiiet  t^e  danages 
were  excessive  or  to  I'equlre  a  remittitur  under  the  authority  and 
right  given  by  the  state  statutes.   It  has  been  the  universal  practice 
in  Illinois  to  order  a  remittitur  la  a  proper  case.  In  North  Chicago 
Street  R»  Co.  v,  Wrlxon.  150  111,  532,  the  opinion  lists  many  such 
Sftses,  S«e  also  Maher  v,  Hev  York  C  &  3t«  L,  H.  Go,.  290  111.  App, 


In  the  Federal  oourt  cases  cited  by  pl&lntlff ,  some  of  which 
are  cited  In  the  Stott  ease.  It  was  held   that  In  cases  bz*ought  under 
the  Federal  Employere'  Liability  Act  the  reviewing  court  could  not 
consider  any  questions  of  fact.  In  the  Instant  case  both  parties  have 
presented  and  argued  the  weight  of  the  evidence,  so  th*>t  plaintiff  is 
occupying  an  Inconsistent  position  in  seeking  to  bar  this  court  froa 
the  consideration  of  the  aaount  of  damages,  idiich  is  a  question  of 

fMt. 

ITpon  the  entire  record  we  see  no  sufficient  reason  to  jre- 
veree,   and  the  judgment  Is  affirmed. 

AFPIHHEl), 

Matchett,  P,  J,,  and  O'Connor,  J.  concur. 
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MR,  ^mfim  ar«ssRsx,x  ij^j.,,T7t5is»  fm.  opljiish  or  tH^  cotsiT, 

^poa  trl&I  &3r  the  oourt  4«feQciiuaifc  »$ii£  f«»aad  guilty  of 
e&rrylng  &  eone«^«4  we&f^ea  la  rtol«iti<»A  of  par,  15$t  eiieup.  3a  of  th» 
Xlllm&i^  Btstut«'S  fta&  tms  ««at«nd«d  to  svrvft  ft  tera  of  six  aonths  ia 

iiov^^b^z*  S0»  1%^,  <l«r»B<i&at  «&«  stopped  l»jr  Fatrisk 
i^e^ieh&lat  aa&p  th«  plaat  of  kpmemr  ^  c&mpimf  viimr%  4l«f«ad6iit  «&«  ••• 
pXo>«4|  »eMi«itkalAB  fftlt  d«r»m4aat*tt  @T«rali  poek«t  aaS  took  held  ef 
a  (sua,     i^atrlek  i^joe^y^  taatif  led  Isa  yi&s  eapl^y^d  by  Arndar  &  Coapany} 
tiiav  ha  tiav  tii«  Imtt  ef  tJ&a  i^ua  f>r9trct4iac  ®&^  ^^  ^faadaat's  paakat 
aad  told  i«.e^^iaJbala«  aboat  tbii.     Chftrl^t  aharvat*   «  poliaa  efflear, 
Watifiad  that  he  w&a  iaforaad  tefaa^at  liaa  a  fua;  he  aaka^l  hia 
dMira  tlMf  gaa  vaa  aa4  was  tola  1^  dafaadaat,    *Ia  agr  paats  packet.  * 
¥b»  off ia«r  &rraatad  ^faadast  a»fi.  took  tha  guta  aat  of  his  pdakat. 
It  «aa  iaaaa<i  with  faur  irallatc. 

lb»af aa^laat  tastlKiad  that  Im  aai  a  maaSbmr  af  a  a«:ptaia 
uaioa  and  a  rival  uaioa  wmated  hia  to  Joia  thalr  argaalKatida;   that 
ha  VAS  ^Artyxng  thia  gaa  ia€0»xL»^  ahoat  thrm^  waaks  prior  to  hia  ar* 
rast  fiv«  or  «iz  tmn  la  th*  v&iihraaa  at  Araoor  it  Coapaagr  thraataaad 
hiAi   that  ha  told  tha  poliea  offieer  to  ff«areh  hia  aa4  that  h»  aa» 
aarrylag  a  gun. 

Uafaadaat  «ajs  that  Xb»  aotloa  ta  »mppr9*9  Iha  avidiiaoa 
flhottld  ha?a  0««a  grantad,  a«  tha  ars^«t,   noarah  «ad  •aixure  vas  ia 
irialatiea  of  tha  ttata  eoastitatioa.      'aat,   2  aad  6,  artialo  2.     Ta 
thia  tha  »'aopl«  r*pljr  that  vhaa  aaa  ooaaaats  to  ti^e  oaarah  of  bin 
parcon  and  rtqaatte  tha  polloa  offiaar  to  taaroh  hia  ha  waiao«  all 
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rights  to  complain  that  Mi  cont^tltutioaal  rights  h&ve  b(?en  Involved, 
Thli  in   the  holding  In  People  v.  Afcere,  387  111,  137;  People  v. 
Mlrbelle,  ??76  111,  App.  533  and  BrlBklll  v.  United  ^  tatee.  gSl  Fed, 
148, 

The  trial  court  had  made  its  finding  of  guilty,  but  before 
foraal  Judgment  was  entered  the  Assistant  ''t6te*»  Attorney  represent- 
ing the  People  made  the  »ta.teraent  to  the  court  that  defendant  had 
been  placed  on  probation  for  cariying  concealed  weapons  two  years 
before.   The  facte  are  not  in  dispute  in  this  case.   Defendant  was 
clearly  guilty,  so  that  the  trial  court  could  not  have  been  influenced 
by  the  remark  made  by  the  Aealatant  state's  Attorney,   Moreover,  the 
record  fails  to  disclose  any  objection  made  by  defendant  to  this 
reiaarlc,  hence  the  point  cannot  be  raised  for  the  first  tise  in  a 
reviewing  court.  People  v,  Spencer.  S64  111,  124,  135, 

There  is  no  merit  in  the  contention  that  defendant  had  a 
right  to  Axm  hlsself  after  he  had  been  threatened.  The  threat  vas 
nad«  about  three  weeks  before  defendant  was  arrested.   He  testified 
that  he  knev  it  was  vrong  to  carry  a  gun.   We  know  of  no  right  or 
authority  where  under  such  circuBetaneee,  without  any  license,  a 
oitlKen  may  arm  hiss  self. 

Defendant  says  the  gun  was  sot  concealed.  The   evidence  is 
to  the  contrary.   The  police  officer  took  it  froa  defendant •»  pants 
pocket.  It  is  not  necessary  for  the  gun  to  be  eoepletely  hidden. 
People  V,  Garwood,  317  111,  678, 

The  gun  was  readily  accessible  to  defendant,  and  the  Judg- 
aent  of  t3ie  eeurt  was  proper  and  is  affirmed, 

Matehett,  P,  J,,  and  O'Connor,  J,  concur. 
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MB.,   JirSTIC£  Mo3UE£LI  D^IVSaEO  THE  OPINIUfil  Of   TM&  CQUET, 


Plaintiff  bJEMWight  emit  for  approximately  lgR,000  for  ierr- 
lc©6  which  he  alleged  he  rendered  defendant  la  procuring  a  contract 
between  It  and  the  Norge  Division  of  Borg-Waraer  Corporation  with  re- 
ference to  manufacturing  ironing  machines;  at  tiw?  close  of  plaintiff's 
ease  the  trial  court  directed  a  Terdiet  In  f aTor  of  defendant  and 
judgment  was  entered  from  which  plaintiff  appeals. 

In  1926,  plaintiff  beeaase  &  director  of  defendant  cowp&ny; 
the  oral  contract,  which  is  the  basis  of  the  suit,  was  aade  while 
plaintiff  was  a  director.  The  trial  court  vae  of  ^e  opinion  that 
because  of  this  fact  it  was  plaintiff's  buelnees  to  promote  defend- 
ant's affairs  and  that  no  contract  to  pay  him  for  such  seirrices  could 
be  Isplled.   We  are  of  the  opinion  that  an  additional  reason  support- 
ing the  eonoluslon  of  the  court  Is,  that  the  evidence  shove  plaintiff 
was  not  the  pjrocurlng  ceuse  of  the  contract  with  Borg- i-arner. 

In  1950,  Mr.  Conlon,  president  of  defendant  ooapany,   had  a 
conversation  with  plaintiff  in  >dilch  Conlon  expressed  a  desire  to 
••11  hie  oospany  to  eoae  other  company  in,  the  saae  line  of  business, 
one  phase  of  which  was  manufacturing  Ironers  and  their  sale  to  house- 
wives throiigh  dealers.  A  sale  or  merger  of  the  entire  businese  was 
discussed.   The  Borg-Wamer  company  had  acquired  various  other  compa- 
nies, among  them  the  Korge  company;  its  technical  assistant  to  the 
president  was  Mr.  K.  £.  Lyman,  with  whom  plaintiff  had  a  eonverpation, 
•u^esting  that  Borg-Wamer  company  take  over  defendant  company; 
Lyman  Investigated  the  proposition  and  after  discussing  it  with  Kr, 
Bavie,  the  president  of  Borg-sarner,  told  plaintiff  that  his  company 
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did  not  viah  to  bay  the  defendajit  cor^any.      The  objeetlonable.  featiura 
an>*i'«  fitsly  was  t'ac  flEsmolai  ooritilttoa  oi"  defenci&nt  ootupt^y,      i'hi« 
refus&l  ime  lii  t&e  p&rly  fsXl  of  i&50, 

ilu'reAfter,  jilalntiff  apparently  di»oppe<I  the  aifetter  •ntircay. 
He  dl^  KOtLing-  until   the  lat</   euaiasx   of  19o4,  when  h*  &*w  aa  adVi-iz*- 
ti'»e:^«at  in  iiie  thlcae'o  TiilKiiae  wha.o2i  recalled  tli«  ra&ttfti'  to  hie 

in  tiiiS  Ixiciaase  of  efftctirig  a&ergers  aiid  coasolldittloaft,     i-laintli*/ 
aeked  Mai'dock  to  z'epresent  hiifi,   aiid  plalatlff   'phoned  te  Coalcn,   de- 
femV'nt'ff  ^reptdent,   &7l±  told  hia  tluit  with  Murdeck's  help  th©  dc^al 
aigltit  be  i'liTflTed, 

Plaintiff  did  aothing  further  in  the  ts&tter,     Murdock  be- 
earn®  a«tlTe  and  talked  with  Mr,   Xraft,  a  rT^pi^eeentative  of  Bcrg-warner, 
about  puiMliasliig  the  defendant  corpor-atien  and  was  told  th&t  Borg- 
Warner  was  aot  intvTested,   and  Mux-^dock  gc  reported  to  Corilon.   f-'urdock 
hixd  ftuggested  to  Kraft  that  defend&rit  aight  manufacture  ironerfe  for 
Borg-Vsarner,  but  Kraft  said  he  was  not  latere«ted, 

Murcock  testified  that  a  aonth  or   so  later  Kraft   *ph&ned 
hiiu  that  they  aight  enter  Into  aa  arraa^eaent  for  defendant  to  laanu- 
f&cture  Ironers.     As  a  result  a  ccstraet  was  i&ade  on  Harch  11,   1935, 
between  defendant  asd  the  Korge  Division  of  fcorg-Warner  Coi^oration 
for  the  aiaiiuf&cture  by  defendant  of  ireacre,   and  under  this  contract 
i4ii7,SD7.04  sf  businees  vae  dene.     Plaintiff  ceeke  5  per  cent  of 
thi£  amount  &.B  hie  co&&iBrion. 

The  evidence  is  undisputed  that  plaintiff  did  not  effect 
any  hsle  or  merger  of  defendant  and  th«.t  he  had  nothing  to  do  trith  the 
ecntri^ct  for  the  sanufaeture  and  eale  of  irou<$rs.     He  was  never  em- 
ployii^d  for  thl«  purpose  and  did  nothing  to   cBQ^irf"   such  a  contract. 

Flaintifl  ai-gu«e  that  his  evidence  Bia.de  a  eoaplete  priaa 
ffcaie  case  in  hie  favor,  but  an  ex&sination  of  nis  teetimony  clearly 
•hov£  taat  ))rhat  Conlon  and  plaintiff  had  in  Bind  in  their  eonverea- 

tlon  in  1930  ym6  a   cale   or  merger  of  defendant  vlth  eome  other  coapa- 
ny  li^  ths  emme  line  cf  bufiine&e.     Plaintiff  in  arguiaent  eeexe  to 

•treteh  the  aaaninij  of   the  words  used  by   Oonlon  tnat  he  deeired  to 
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eell  or  merge   his  coni^&ny  or  "some  other  arrangeaent  vith  a  company 
In  the  aaae  line  of  huslnees"  to  cover  a  contract  to  manufacture 
Ironers.  The  ooncluelve  eTidence  that  such  a  contract  was  not  in 
the  minds  of  the  parties  is  shown  by  the  fact  that  plaintiff  Bade  no 
suggestion  to  anybody  of  such  a  contract  during  the  four  years  after 
this  conversation  with  Gonlon  had  taken  place  and  the  refusal  of  the 
Borg-.Varner  eonpany  to  consider  any  purchase  of  or  merger  with  de- 
fendant* 

'       The  contract  to  manufacture  ironers  w&e  made  while  plain- 
tiff was  a  director  of  the  defendant,  and  the  trial  court  correctly 
held  that  tSils  prevented  any  recovery  of  eommiesion  by  hia.  An  im- 
portant phase  of  defendant's  business  was  the  manufacture  and  sale 
of  ironers.  It  was  the  duty  of  a  director  to  find  advantageous 
customers.  Even  adopting  plaintiff's  tiieory  that  he  was  the  pro- 
curing cause  in  obtaining  the  contract  for  the  manufaotu^  of  ironers, 
t^is  vould  be  trithin  the  scope  of  his  duties  as  director.  In 
Stevens  v.  Industrial  Coamieeion.  346  111.  495,  It  Is  said,  "It  is 
well  established  that  the  directors  of  a  corporation  cannot  receive 
compensation  for  the  perforaance  of  their  duty  as  directors  or  as 
officers  of  the  corporation  unless  compensation  is  provided  for  by  a 
by-lav  or  resolution  of  the  board  of  directors  before  the  services 
ai^  rendered, "  There  ie  no  claim  that  there  was  any  by-law  or  reso- 
lution adopted  by  the  board  of  directors  with  reference  to  such 
services,  Thle  principal  ims  been  held  in  other  eases.  Purchase 
V,  iitlantic  Safe  Deposit  etc.  Co. «  81  S.J,  Eq.  344;  Union  Trust  & 
Savings  Bank  v.  Hall.  20ii   111,  App,  578;  Gale  v.  Carter .154  111,  App, 
478,  and  Cheeney  v,  L»  B.  &.   H.  R.  W.  Co..  63  111,  570, 

Cases  involving  servicea  wholly  apart  from  the  duty  of  a 
director,  such  as  Chicago  Macaroni  Co,  v,  Boggjano .  202  111,  312,  are 
not  in  point. 

We  ar«  of  the  opinion  that  the  record  supports  the  ruling 
of  the  trial  court,  and  the  Judgment  is  affirmed, 

AFFIRMED. 
Matchett,  P,  J,,  and  O'Connor,  J,  eonciu:. 
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IMIOi^  CF  THE  COUHT. 

ThiT  grand  Jury  returned  ua  Indictment  In  four  counts  a- 
0>galnat  Frieda  Kanief,  Patricia  Walal  (otherwise  called  Frances 

Carter),  Harold  Jack  eon,  Jacobs,  ;.talil»  «illlam  Kieffer,  i'argaret 
Kief  fer  and  Kddie  i^so&epaneJs:,  charging  in  tiie  first  count  thtit  they 
conspired  to  obtain  ^^50,000  from  the  Chicago,  Indiana  and  Louisville 
Eailway  Cotapiuty  l)y  taeana  of  false  pretenset'.  I'ho   second  count  was 
•ubstantlally  the  same.   In  the  third  it  was  charged  that  defendante 
conspired  to  suborn  perjury  and  to  eomalt  perjury  in  connection  with 
the  personal  injury  case  of  Aoeeaiary  iiieffer  against  the  railway 
company,  and  the  fourth  count  with  conspiracy  to  cheat  and  defraud 
the  railway  coaypany  and  to  euborn  perjury  in  the  personal  injury 
•ase.  Defendants,  Jaol^son  and  Stahl,  were  awarded  a  separate  trial 
and  the  other  five  defendants  all  testified  for  the  People.   The 
court  submitted  four  forms  of  verdict,  (1)  "^e  the  Jury,  find  the 
defendant  guilty  of  conspiracy  in  i&anner  and  forn  as  charged  In  the 
indictment,  and  we  fix  hie  puniehinent  at  isiprieonment  in  the  pen- 

itentiaiTT  and  a  fine  of  flollars  *"•*  not  to  exceed  t>o  thousand 

dollare,"  The  second  form  vas  the  sane  except  the  Jury  were  to  fix 
the  puaishaent  at  imprisonment  in  the  penitentiary.   The  third  form 
was,  *'v>e,  the  Jury,  find  the  defendant  guilty  of  conspiracy  in 
Banner  and  f ona  ae  charged  in  the  indictment. "  And  the  fourth  was 
A  not  guilty  form.   The  Jury  returned  a  Terdiet  a^ainet  Jackson 
finding  him  ''guilty  of  conspiracy  in  manner  and  form  ae  charged  in 
the  indictment.  **   3tahl  was  also  found  guilty.   The  court  eenteneed 
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Jaokeon  on  the  rerdlot  to  a  term  of  alx  months  In  th6  county  Jail 
•ad  he  prosecutes  thli  writ  of  error. 

The  record  discloses  that  on  April  16,  1935,  Ro«mu»7 
Kleffer,  then  about  seven  years  old,  was  atmick  and  severely  Injured 
bjr  a  Chevrolet  coupe  and  trailer,  driven  by  William  Naylor  near 
Michigan  City,  Indiana.   3he  brought  suit  in  the  Circuit  court  of 
Cook  county  against  l4aylor  and  the  railway  company  to  recover  damages 
for  personal  injuries,  Naylor  who  lived  in  Michigan,  was  not  served. 
Tke  Jury,  on  July  10,  1937,  returned  a  verdict  in  plaintiff's  favor 
against  the  railway  company  for  ISO, 000.   The  railway  oos^any  made 
a  motion  for  a  new  trial  and  while  the  motion  was  pending  essployed 
detectives  who  investigated  the  matter  on  the  theory  that  the  suit 
was  based  on  a  fraudulent  claim,  and  obtained  statements  from  many 
witnesses  who  had  testified  in  the  civil  suit,  in  which  such  wit* 
nesses  said  the  evidence  they  had  given  on  the  trial  was  false.  The 
motion  for  a  new  trial  was  heard  and  on  November  29,  1937,  was  al- 
lowed. Afterward  the  matter  was  presented  to  the  grand  Jury  and  the 
indictment  returned. 

The  evidence  shows,  that  near  Michigan  City,  Indiana,  the 
railway  company's  track  runs  north  and  south  and  is  crossed  by  U.3, 
Highway  30,  a  four-leuae,  paved  road  running  east  and  west.  William 
fiaylor  lived  in  Kichigan,  seme  distance  east  of  Michigan  City,  and 
vms  engaged  in  the  egg  and  poultry  business  bringing  his  produce  to 
Chicago  in  a  truck  which  he  dz*ove.  About  two- thirty  o'clock  on  the 
afternoon  of  April  16,  1935,  as  he  was  x^ turning  home,  driving  east 
at  about  thirty-five  or  forty  miles  an  hour  on  Route  20  and  when  a 

short  distance  east  of  the  railroad  track,  the  truck  struck  Rosemary 
Kleffer,  sevei»ely  injuring  her. 

In  the  trial  of  the  civil  case,  plaintiff's  evidence  was 
to  the  effect  that  the  railway  crossing  was  in  a  bad  state  of  re- 
pair -  very  rough  -  and  as  Naylor  crossed  the  track  his  tz*uck  bounced 
up,  he  loet  control  of  it,  and  it  struck  the  child  who  was  on  the 
shoulder  south  of  the  paved  roadway  and  about  fifty  to  seventy-five 
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f9%   east  of  the  railroad  track.  On  the  other  hand,  the  rallvajr 
oonpany*e  position  was  that  the  eroeslng  was  In  good  condition;  that 
the  txMiolc  did  not  bounce  as  it  croeeed  the  track  but  that  Roeenary 
Kleffer  ran  In  front  of  Naylor'e  truck,  which  was  traveling  about  the 
middle  of  the  two  south  lanes,  and  that  the  accident  occurred  about 
300  feet  east  of  the  railroad  track. 

Hajrlor  was  Insured  by  the  state  Farm  Insurance  Company  of 
Blooalngton,  Xlllnols,  for  ilO,000  and  It  was  the  theory  of  The 
People  In  the  Instant  case,  that  Jaokeon  was  of  opinion  that  on  ao- 
oouat  of  the  severe  Injuries  suffered  by  Rosemary,  he  would  probably 
obtain  a  verdict  for  |(K),000.   Therefore  he  decided  to  make  the  rail* 
way  company  a  party  defendant;  that  to  be  sueoeeeful  against  the 
railway  company  he  would  have  to  move  the  accident  up  nearer  the  rail- 
road  than  where  It  actually  occurred.  On  the  other  hand,  Jackson's 
theory  was  that  he  acted  In  good  faith,  relying  upon  what  the  wit- 
nesses told  Stahl  and  himself,  eome  of  whom  made  written  statements 
September  7,  1935,  to  the  effect  that  the  aecident  occurred  from  &0 
to  75  feet  east  of  the  railroad  track. 

As  stated,  many  of  the  witnesses,  who  testified  on  behalf 
of  plaintiff  in  the  civil  suit,  including  the  five  defendants  in- 
dieted  with  Jackson  and  "tahl,  repudiated  the  testimony  they  gave  in 
the  civil  ease  and  substantiated  The  People's  theory,  and  further, 
that  the  false  testimony  they  gave  In  the  civil  ease  was  caused  by 
Jackson  and  stahl  who  knew  the  real  facte,  namely,  that  the  accident 
happened  as  The  People  contend. 

Defendant  contends  the  court  erred  in  the  admission  and  ex- 
clusion of  evidence;  (1)  that  over  objection,  the  court  permitted 
witnesses  to  testify  to  what  was  said  and  done  out  of  the  presence  of 
defendant  before  the  inception  of  the  alleged  conspiracy  and  after 
its  termination;  (2)  that  the  court  erred  in  not  permitting  defendant 
to  testify  as  to  his  reasons  for  negotiating  with  the  Insurance 
eoiQ>any  and  that  he  Intended  to  start  a  separate  suit  against  Naylor; 
(5)  that  the  verdict  and  Judgment  are  "contrary  to  the  weight  of  the 
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evidence}"  <4)  tUe  court  erred  In  giving  an  instruction,  and  (5) 
tlmt  the  condact  of  th«  prosecutor  wes  Jd-glily  improper  and  prejudi- 
cial. 

(1)  Iliat  over  oojeotion  tn©  court  perisiltted  Hajrlor,  th«  driver 
of  the  truck  wliicii  stracit  tie  cMld,  to  testify  tiiat  iaauedlately  after 
the  accident  Margaret  iCleffer,  who  was  tii«n  fourteen  yeitra  old  and  mio 
v&s  »lth  Rosemary,  her  stater,   i^i^ld  tri&t  I'laylor  was  not  to  blame*  SNi 
think  tasr©  T«as  no  ©rror  in  tiis  ruling  of  the  court.  The  jury  might 
find  that  this  evidence  would  tend  to  show  uow  the  accident  occurred 
and  that  the  ciai©  in  the  civil  suit  was  without  &erit  but  was  fraudu- 
lently prosecuted  by  Jaca^on  aM  the  others*  That  the  court  erroneously 
persilttsd  lihittaker  (a  doteetlve  who  investigated  livitnesees  in  Indiana 
for  the  railway  company,  peMlng  the  motion  for  a  ne«  trial)  to  testify 
that  he  went  to  the  neighborhood  where  the  accident  occurred  and  later- 
viewed  ^aitaesses,  including  Frieda  H&nief,  who  lived  near  the  scene  of 
the  aeoident,  and  who  said  to  liljsi  that  the  t^stljsony  she  gave  on  the 
trial  of  Xi^   civil  cau^e  w&s  'a  pack  of  lies."  In  support  of  this 
contention,  counsel  for  d©fer*dant  swiys,  "This  supposed  statement  wa« 
purely  in  tiie  nature  of  a  recital  of  a  supposed  past  event,  could  not 
in  any  way  be  construed  to  be  in  further amce  of  the  design  of  thie 
•apposed  conspiracy,  and  la  subject  to  the  additional  infirmity  tliat, 
in  point  of  time,  it  occurred  long  ^fter  the  terL^^inatlon  of  the 
fupposed  conspiracy,"  and  reople  v.  Bither^  23I  111.  ^-PP*   3Gl»  and 
People  v^  aither^  334  111,  264,  are  cited.  The  testiaony  of  one 
conspirator,  although  out  of  the  presence  of  another  conspirator^  is 
addlsi^ible  if  wlt&t  la   said  and  done  is  in  furtl^erance  of  the  conspiracy 
-  the  coa^on  design  -  wpies  v.  the  j^eople^  122  111,  1,  Such  testiaony 
is  also  adiaissible  if  what  is  said  or  dona  after  the  coemisslon  of  the 
crime  is  to  conceal  the  offense.  Smith  v.  atate^  171  3»  E«  578» 
In  the  Bither  case  (23I  111,  30I)  Either  and  ICaup  were 
charged  with  conspiracy  to  obtain  money  belonging  to  the  Board  of 
Education  of  Chicago.  Kaop  was  called  before  the  ^tate*s  Attorney 


( 

JTX/OC 

-^U- 

^!it  10  JOi-i;iici 

--.J    JJB.- 

.<s»  <^xitfo^  9)iS  iAil7     *«^«£l^o  sd^  JbiOA  ac-. 

.c  &y&^  •<{«  xaoAi^a«uf  Oili  iadi  ALcf 
t<oa  i  :  ittvft  J'aaq  B«fic  ^.c  Isj;  a  •ti:f  at  xX«<uiq 

bxu)  «J        ,  .  Iqaxioo  beeoqqm 

«i  ,10^      .  Jiio  ii^                iio;rsiiqftii09 

.100  «(ij  ^iaiiiv  11  c»Xtfl«tIa6« 

v!a^  ••' j<j^-  rfai/'-     .1  •III  ^*  titt  - 

id^  lo  iu>Z^«ilau!ioo  «iU  i^\^  9ahh  %o  htiU                  11  •141%uiMitii  oiIa  «1 

rx««  qpm.i  baa  t«KUlfl  (10^   .III  ICS)  «u»0  itrttfn  ttffi  a. 
lo  biaoH  9d3  o4  salj|jaoX»d  ^•aoa  nlMttlo  at  \9»rlqtttoo  AHm  b9^iiui9 
%§ax0Jiu  tL*%iAi^  tii  •'xol«c(  teXX«o  •««  qiul     .o»»olcO  lo  aolii^^tita. 


-6- 

wid  questioned  before  a  stenographer  and  police  officer  and  in  re- 
•ponse  to  Inqulriee  he  stated  he  had  paid  $20,500  for  certain  build- 
ings.  The  tefltimony  of  the  police  officer  and  Aselstant  c>tate*s 
Attorney^  as  to  what  Kaup  had  eaid  at  the  time,  wae  admitted  over 
Bither*8  objection.  The  court  said  the   State's  Attorney  was  per- 
■itted  to  argue  to  the  Jury  (as  an  inference  from  the  testimony  of 
these  uritnesses  taken  in  connection  with  other  facte)  that  Kaup  had 
paid  the  money  to  Bither  and  held  it  was  reversibly  erroneous  to 
permit  such  testimony,  saying,  '*while  these  statements  were  properly 
received  as  admissions  against  Kaup,  they  were  not  admieeible  as  to 
Bither.   fhey  were  mere  narratives  as  to  what  had  been  done.   They 
were  not  made  in  Bither* e  presence  and  were  not  acts  done  or 
declarations  made  in  furtherance  of  the  eonspiraoy. ^  The  other 
Either  case  (3M  111.  864),  was  a  diebarsaent  proceeding  growing  out 
of  the  criminal  case.   The  court  there  said  that  Bither  "testified 
positively  that  Kaup  nsyer  paid  anything"  to  him  and  referred  to 
what  the  witnesses  testified  Kaup  had  said  as  a  confession  by  Kaup. 
And  the  holding  of  the  Appellate  court,  that  the  testimony  was  er- 
roneously admitted  and  prejudicial  was  approved. 

The  testimony  of  Whittaker  should  have  been  excluded, 
fcople  V.  Patrie.  360  111,  596.   In  that  case  the  court  said:  "Con- 
fessions or  admissions  of  one  charged  with  a  crime,  a«tde  out  of  the 
presence  of  a  co-defendant,  are  not  competent  as  against  the  co- 
defendant.   (People  V.  aarragan.  357  111.  531;  People  v.  Buckmineter. 
274  id.  438.  )• 

Complaint  is  also  made  to  the  admission  of  the  testimony 
•f  Patricia  wahl,  (otherwise  called  Frances  Carter,  who  was  In- 
dicted in  the  instant  ease)  Hinton  J.  Clabaugh,  Stephen  A.  Carlin, 
and  others.  The  testimony  of  Patricia  Wahl  is  to  the  effect  that 
lAen  she  was  arraigned,  the  Assistant  state's  Attorney  in  charge, 
advised  her  to  plead  not  guilty  at  the  time,  although  she  had  in- 
dicated a  desire  to  plead  guilty;  that  afterward  she  had  several 
conferences  with  the  public  defender  of  Cook  County  and  changed  her 
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pl«a  to  that  of  guilty.  ''»  think  thla  eTldonoe  should  httVB  besa  ex- 
oluded.  The  jury  night  vtll  infer  that  tbt  publio  defender  b«XieT«d 
tb»r«  VA«  a  eonsplraoy«  as  eli&rfed. 

The  teetlmony  of  the  witness,  Glaliattgh,  v&s  that  he  had 
been  employed  hy  the  railway  ooapany  to  investigate  the  taets,  pend* 
Ing  the  motion  for  a  n«w  trial  ot   the  oivll  ease;  that  he  went  to 
Indiana  aad  intervietred  eone  of  the  vtlnesees,  partleul&rly  Trleda 
Banlef ,  took  her  to  the  office  of  the  attorneys  for  the  Xnsuranoe 
CoBipany  in  LaPorte,  Indiana,  and  had  her  make  a  statement  idiieh  was 
taken  down  hy  &   stenographer,  and  that  the  representatlTe  of  ^e 
railroad  there  present,  did  not  make  any  proaisee  to  Frieda  flanief. 

The  testlnony  of  this  Kritneee,  (Clabaugh)  vould  la  no  vay 
tend  to  show  that  Jaokson  was  gallty  of  the  eharg'^s  a&de  againet 
him  in  the  Indiotment  and  for  «hlch  he  vas  on  trial,  except  that  the 
Jury  sight  reaaonahly  infer  that  the  stateaent  there  nade  hy  Haaief 
was  the  saise  in  sahetance  as  the  testiaoay  ehe  gave  on  the  trial. 
It  wac  laproper  to  oorrohorate  her  testisony  in  this  way. 

O&rlin,  a  eourt  reporter  who  took  the  evldenee  in  the 
cini  suit  for  Jaokson,  testified  to  «any  things,  not  necessary  to 
he  sentloned  heire,  elearly  tendlfig  to  show  he  was  an  acooaplice  in 
the  eonsplraey.  He  was  called  aRd  testified  for  The  People.  After 
erose-ex&Blnetion  by  counsel  for  defendant  the  Assistant  state's 
Attorney  eoadueted  a  redirect  exaislnation  as  to  what  he  and  defend- 
ant Jackson  did  la  procurlAg  affidavits  froa  people  In  Indiana  and 
about  the  ciril  ease  and  that  the  affidavits  they  there  took  should 
be  sworn  to  before  a  notary  of  that  state.  The  witness  afterward 
fell  out  vi^  Jackson,  one  of  the  reasons  being  he  had  not  been 
paid,  ete.  He  was  asked  on  redirect  as  to  what  took  place  when  he 
vent  to  the  State's  Attorney's  office,  as  to  whether  he  should  go 
teok  to  Jackson's  office  and  what  was  eaid  between  hisi  and  the 
Assistant  ':tate'8  Attorney  at  thiit  time.   Thla  was  objected  to  bat 
ve  think  there  was  ao  error  in  the  ruling  beeausc  the  natter  had 
been  toaehed  upon  by  counsel  for  defendant  in  cross-exaslnation. 
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(2)  It  le  ol&ined  «%•  court  «rr«d  In  refusing  to  penalt 
dff«nd&nt  to  ansinir  qu«etiont  put  to  hl»  while  tf^fltifyin^  in  hit  ovn 
iMliAir  as  to  his  "xNiAeon  for  eerrylng  on  any  a«gotlfttione  or  coa- 
■anicnting  vlth  th#  Insurfinec  eoarr.any  if  not  other  than  th«  rsqaset 
of  Mr,  Kluffer, "   and  that  th«  court  af tervard  vould  not  let  defendant 
testify  he  Intended  to  start  a  sepfirate  suit  ai^ainst  Naylor.   It  Is 
slaiiBsd  theee  rulings  were  srroneou?  because  defendant's  Intentions 
vere  an  issue  in  the  ease.   The  eTldenoe  Is  to  the  effect  that 
plaintiff  first  negotiated  vith  the  Insurance  eoapany  about  its 
liability  under  its  policy  of  Insurance  ieeued  to  Naylor,  and  that 
later,  during  these  negotiations  defendant  stated  he  would  not  press 
the  clalB  against  Keylor  If  the  latter  would  take  plaintiff's  view 

of  the  case  with  reference  to  the  liability  of  the  railway  company, 
Counrel  for  defendant  says  it  was  the  theory  of  The  People  that  de- 
fendant, in  negotiftting"  vlth  the  insurance  company,  was  doing  so 
for  the  *oorrupt  purpo*»e  of  suborning  Kaylor  to  testify  falsely  la 
support  of  plaintiff's  theory  that  the  railvay  eoapeny  wee  reepooei- 
ble  for  the  accident.*  We  think  there  was  no  arror   in  the  ruling 
of  the  court.  Jackson  denied  he  had  any  such  purf^ose  in  negoti*.tlng 
vlth  the  insuranee  eonpany  and  it  vould  add  nothing  for  hia  to  say 
thfit  he  had  no  Improper  or  corrupt  intentions, 

(3)  Whether  the  Terdiet  and  judgsent  ie  contrary  to  the 
weight  of  the  evi<5ene«,  as  counsel  for  defendant  contends,  or 
whether  the  eTldenee  shows  defendant  vas  rroTen  guilty  beyond  all 
reasonable  doubt,  we  do  not  stop  to  discuss  since  we  are  of  opinion 
that  defendant  did  not  have  a  fair  trial,  as  the  law  requires, 

(4)  Coffplaint  Is  also  made  that  the  court  gave  an  ei*- 
roneouB  instruction  at  the  recuest  of  The  People.  The  iastruetien 
cowplained  of  defined  the  crirae  of  conspiracy,  as  charged  In  the  in- 
4ioti!)ent,  and  that  defendant  could  be  convicted  of  no  other  offense. 
It  then  defined  an  aceoaplice  and  said  hie  testimony  should  be  view- 
ed with  ^ave  suspicion  and  acted  upon  with  great  caution,  and  gave 
the  test  the  Jury  should  apply  in  deteraining  the  decree  of  ored- 
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ibllity  to  b«  given  to  such  testlnonj  aaA  the  Instruction  concluded : 
"On  the  other  h&nd»  If  you  beliere  the  puz*poe«  of  eueh  witness  was 
to  tell  the  truth,  the  vhole  truth,  and  nothing  hut  the  truth  ae  to 
natters  by  hin  testified  to  in  the  ease,  and  if  his  testimony  carries 
eonviotion,  and  you  are  eonvinced  of  its  truth  beyond  a  reasonable 
doubt,  you  here  the  right  to  rely  tt;>on  it."  The  objection  of  counsel 
for  defendant  is  to  the  paragraph  of  the  instruction  Just  quoted 
beoause  it  told  the  Jury  they  had  the  right  to  rely  upon  the  testi- 
mony of  an  aocompliee,  and  People  t,  w^itgaum.  362  111.  11,  is  cited. 

In  that  ease  the  instruction  vhi^  was  held  to  be  erroneous 
defined  an  aeeorapliee  and  told  the  Jury  the  testimony  of  sueh  a 
witness  is  liable  to  grave  e<uepieion  and  sliould  be  acted  u|>on  with 
great  oantioa,  and  continued:  "If  the  testimony  of  an  acoospliee 
carries  conviction  and  the  Jury  are  convinced  of  its  tru^  beyond  a 
reasonable  doubt  they  should  give  it  the  suie  weight  as  would  be 
given  to  the  testinony  of  a  witness  iri&«  la  in  ae  respect  isplicated 
la  the  offense  and  the  credibility  of  sueh  an  aeeosplice  is  for  the 
Jury  to  pass  upon  as  they  pass  upon  the  credibility  of  any  other  wit- 
ness. "  The  court  there  eaid:   "The  last  phrase  of  this  instruction, 
*and  the   credibility  of  such  an  aoeeagplice  is  for  the  Jury  to  pass 
upon  as  they  pass  upon  the  credibility  of  any  other  witness,*  is  eon* 
tr&diotory  and  should  not  have  been  included.   It  is  in  direot 
violation  of  what  this  court  has  said  in  siailar  instructions  in 
People  V.  Rongetti.  338  111.  56, and  People  v.  Lawson.  .346  id,  428.* 

In  the  instant  case,  we  think  the  instruction  is  not 
analagoas  to  the  one  condemned  in  the  weitiaan  oase.   The  Jury  were 
not  told  they  should  paesti^on  the  credibility  of  an  aceoa^liee  the 
sane  as  any  other  witness.   We  think  the  instruction  was  not  reversi* 
bly  erroneous.  People  v.  Lawson.  346  111,  428, 

(5)  Conplalnt  is  also  nade  of  the  conduct  of  the  Assistant 
state's  Attorney  throughout  the  trial,  including  hie  argxweat  to 

the  Jury,  and  a  nunber  of  nattere  are  eonplslned  of.   Ve  shall  refer 
but  to  a  few  of  then.   In  the  eross*ez»aiaation  of  defendant  Stahl, 
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the  proBBCutor  said  to  hla,  "you  got  a  lot  Intelligent  on  direct 
ttxanination. "  And  &g:s.ln,  "I  ,1uet  wanted  to  straighten  you  out,  of 
eourse,  you  left  a  very  bad  Imprftesion, "  And  vhen  counsel  for  defend- 
ant was  endeavoring  to  adriPe  the  Jury  ae  to  the  aes.ning  of  the  tern 
"covenant  not  to  sue"  (there  heing  evidence  that  defendant  in  negoti- 
ations with  attorneys  for  the  Ineuranoe  company  before  the  trial  of 
the  civil  case,  tended  to  show  he  had  eaid  to  the  insurance  attorneys 
ths.t  if  Naylor  cooperated  with  plaintiff  in  the  trial  of  the  civil 
case,  he  would  execute  a  cov«»nant  not  to  sue  Kaylor,  for  a  Raall 
consideration,  and  defendant  had  been  inferred  to  as  a  lavyer) ,  the 
prosecutor  eaid:  "I  do  not  know  anything;  about  a  lawyer,   I  know  of 
Harold  Jackgon,  at  139  S.  Clark  "^^'t,,  that  le  all  I  know  about  it  so 
tstr   from  the  witness  stand.*  And  again,  "ask  hta  now,  qualify  him  at 
a  lawyer  •♦*  lour  Honor,  I  would  like  to  get  the  qaallflcetlonfi  of 
this  aan  before  he  testifies."  Again  near  the  close  of  defendant's 
direct  examination  he  testified  he  only  wanted  an  opportunity  to  try 
the  child's  personal  Injury  ease,  "and  that  In  the  criminal  ease  I 
was  in  here  insisting  on  a  trial  and  asking  for  one. "  He  was  13mb 
eross-exanliMd:   "^e  But  at  the  same  time  your  lawyer  was  In  here 
with  motions  to  quash,  was  he  nott"  The  objection  was  sustained 
and  the  prosecutor  then  intez*rogated  defendant  at  considerable  length, 
■est  of  the  questions  being  answered,  over  objections,  as  to  whether 
the  notion  to  quash  did  not  delay  the  trial  and  how  the  case  ccmld 
be  tried  until  the  notion  was  disposed  of.   The  prosecutor  then 
called  for  the  files  of  the  case,  to  which  counsel  for  defendant 
objected,  stating  he  had  prepared  the  motion  to  quash  and  was  alone 
responsible,  to  which  the  px^seeutor  replied:   "There  are  no  notions 
going  to  be  exposed  here."  The  prosecutor  then  went  into  the  fact 
that  the  case  had  been  before  the  chief  justice.   A  great  deal  of 
tine  was  taken  up  on  this  phase  of  the  ease,  all  of  which,  v^   think. 
Should  not  have  been  p  emitted  because  there  appear  to  be  no  un- 
usual notions  nade  in  the  cpse.  A  great  deal  laore  is  In  the  record 
as  to  how  the  prosecutor  acted  in  the  exanioation  of  witaesscH, 


baA  iiav  A  :t"i&l  »©t   ,wi^n©o 

:.4«tefr  Jf3/f^  «»ji«&iv»  3^1«Mf  V  <\u%  0$  ton  Inmn^rroe' 

«iW   ,t^«»t«*Jf  a  mm  9S  b9Vti»\wt  m^^  A&A  i  .  ^ni^Tai^Jblafloa 

:^  tt  faotlA  wortjT  I  J.X«  ml  3»^^   ,  ..t2  akcsXO   .  -»»jC9»X,  6Xoi[«a 

/d  ^"JlXa»p   ,>roii  «M  af»»*    ,fli*s*  fitf*-'^     ".J&nst*  •««a*iw  «!#  a<nt  i*1t 

to  »uoi*«nlllX«»p  <»d*  t?»|j  ot  9.^1X  fsXaov  T   ,*j©soJ?  twoY  •••  t^vtml  m 

XiJ"  OJ  xtlttvPio&qm  itA  £«tnii»F  tXus  oif  heiJltBBS   oil  BoUjanXsEaxa  *»?*^lfe 

I  •««»  X^filnl^o  «jf#  Hi  »«!»  bmi*    immmm  TKWtAl  X^nowrtdc  »*5XXif9  •rif 

.^YRO  lot  ^l3C«£  &«»  X  md  ttl  mmm 

at  mmr  i^TVaX  t»9X  9ml f  «««»  ©d?  f»  foii      .IP'       :     -^ri.       r-^etrso 

f  «iiw  noJI:^99t<^e  ^^  *?i^ei%  »sl  »«w   ,c{»Aiip  o9  to^i^oe  dftit 

sXnoo  ••••  mdt  nod  Imm  ImI%9  lit  xml»h  torn  bib  Oimmp  mt  motiem  mtSt 

I'.^dt  nnt  pj^  aottwa  mdS  Uttnu  bvtrt  «f 

tnabtffJmh  te^  I^mtwmm  doldv  0$    ,%*a«  '^•Xll  Mil  tot  b9llM0 

«aoXB  mm*i  bm*  dfimup  ct  noltem  ^^dt  5ftn»awTft  bud  9A  'ti^ttMit^   ^b9t99\,€o 

: -,  ••xeiT  notty»o»€rjq  ydt  dnlibt  ot    ,9X<)'l»rtoq««*« 

f»lt  itdt  ctal  trtmv  nmttt  Hotummmmi^^  mdT     *  ,m%md  bmmmqK*  f>4  et  yiXes 

^tatdt  •«    .jfeXifw  lo  XX«   ,»a«o  fuCT  Yo  WMiiiq  ftXiil  no  qtf  avaLil  tAv  •all 

-mm  on  ltd  at  n«<»icr»  «^9fit  Mmowf  bmtt tmtft  q  mmmd  *T«tf  loa  bXjMMfii 

bnoo*^  ^dt  itt  a^  WOK  r«*fi  ^A«^  A      ,••«>  ftifl  «i   «»«•  %nottmm  Imamn 

.HM^matin  \o  KOltMalamaiw  «0  ml  bmtmm  'gmtumm^enq  ^dt  vmd.  mi  •« 


-10- 

ato. ,   nefft  of  which  wa  think  was  iHproper  aad  f«>«Judlciel  but  utxleh 
wc  think  a««4  net  be  further  B«ntion«d  here.      In  his  arteumeat  to  th« 
Jury  th«  prosecutor,   among  other  things,   in  refei>rini^  to  the  clTll 
CAM  in  whioh  th«  a«w  trial  h&a  been  panted  e&id:      "Little  '.'■1099  Mary 
ha«  not  been  forgotten,"  aad  *vlll  not  be^. 

Jaekson,    in  his  own  beli&lf,   t»»tified  in  eubstanco  that 
pen&ing  the  motion  for  ne>r  trial  in  the  olrll  case,    when  taa  oiatter 
irae  being  Inveetig&ted  bjr  the  itate'ti  ^^ttorney  and  before  the  la- 
dlctBent,   he  had  talked  a  namber  of   times  ^ith  the  prosecutor  and 
that  the  proeeoutor  said  if  the  eivll  suit  were  dropi^ed,   the   inveetlr 
gatiott  of  Vw  erlialnaX  phaae  of  the  matter  %rould  also  be  dropped. 
Aftervard,  defendant  in  hia  own  beh&lf ,   in  hie  arguscent  to  the  jur/, 
referred  to  the  faet  that  although  he  had  testified  to  nixat  bad  been 
eald  between  hie  and  the  preeeoutor,  above  referred  to,   y@t  the 
proeeoutor  h&d  not  denied  this  conTereation.      «ai&  in  the  proeeoutor'a 
closing  &rfU!Bent«   referring  to  thle  matter  he   aaid:      *ajcid  h^   naid  he 
had  a  oonversation  «^ith  »e  In  the  County  building,  in  whleh  X   stated 
to  hia  thsit  if  he  would  drop  the  ^onon  case  th&t  X  would  urop  the 
investigation  in  tiiis  office.   '*^*  He  argues  to  you  now,  why  dida*t 
X  take  the  stand  and  deny  it.   "****  but  bee&uae  tir,   Jaekson  haa  said 
X  refused  and  that  X  wouldn't  deny  it  aad  did  net  dare  to  deny  it 
under  oath,   1   eay,   i^s  0«d  is  lay  judge,   it  never  happened.    (^^Islag 
right  hand.)     And  under  ny  oath  as  a  lawyer,    I  said  to  hLa  -   ^. 
Defendant's  eouneel:      "1  object  to  this,     tie  asked  you  to  take  an 
oatxi.     This  is  iaproper  argunent. "     The  proeeoator:      'X  will   take 
it  every  day  la  the  week.*     The  Court:      ^i3e  aay     continue.  **      ^w  think 
it  obvious  the  arguaent  was  highly  ioqproper.     i^eople  v.   Muaday,   S80 
111.   32;  People  ▼.   Oil  day.   351   111,   11?   People  v.    :>ohBeidfcr.   362 
111.    478. 

For  the  reaeons  st&tel,    the  Judgaent  of  the  Criraln&l  court 
of  Oook  oounty  is  z^ versed  and  the  cause  reaanded. 

Katehett,   T,J,,  aad  «c Surely,   J,,   ooacur. 
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Plaintiff  brought  an  action  a^galnst  d«f«Bfiant  to  recover 
$2,693,2C  for  service «  rendered  by  bla  In  connection  vith  a  condem- 
nation and  fpeelal  aeseee^aent  proceeding.   There  wae  a  trial  before 
the  court  without  a  Jury,  a  finding  and  Judgaent  In  plaintiff* « 
favor  for  the  amount  of  hie  ol&lai,  and  defendant  appeals. 

The  eoaplalnt  vae  la  tM>  counts,  the  first  baeed  upon  a 
written  contract  entered  into  between  the  parties,  and  the  second 
sought  to  recover  for  the  reasonable  value  of  the  services  rendered. 

The  defense  set  up  in  answer  was  (1)  that  the  contract 
ftued  upon  was  Illegal;  (8)  that  since  plaintiff  was  a  d£  facto  city 
attorney  and  therefore  a  de  facto  official  of  the  city,  he  could  not 
receive  aore  than  the  salary  fixed  in  the  appropriation  ordinance 
because  such  salary  could  act  be  Increased  during  the  term  of  office, 
and  plaintiff  being  the  city  attorney,  could  not  recover  on  the 
second  count  of  his  complaint. 

The  record  diecloses  that  May  24,  1929,  the  city  council 
passed  a  resolution,  the  substance  of  which  was  that  the  city  needed 
an  attorney  of  techaloal  experience  in  connection  with  special  ae- 
seesAente  and  that  plaintiff  was  specially  equipped  to  handle  such 
matters;  that  he  had  expressed  a  vllllagness  to  do  so  and  to  accept 
in  payaent  for  his  services  vouchers  payable  out  of  the  special 
astesssieat.  And  it  was  resolved  that  plaintiff  be  eaployed  for  that 
purpose  as  per  contract  which  was  then  presented,  approved  and  made 
a  part  of  the  resolution,  unanlsiottsly  passed  by  the  city  council  and 
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ftppzK>Ted  by  the  mayor,   Th«  eontraot  reoltee  the  eubetanoe  of  the 
resolution,  and  employe  plaintiff  in  condemnation  and  epeolal  aeeeee- 
nent  matters  as  veil  ae  other  mattere  for  the  oity,  and  that  he  vac 
to  he  paid  for  his  eervicec  by  vouchers  ieaued  in  epeeial  aseeeament 
and  condemnation  proceedings.   The  amount  of  compensation  wae  to  be 
a  fUB  equal  to  five  per  cent  of  the  Judgment  of  confirmation  and  the 
vouchers  were  to  be  ieeued  payable  out  of  the  first  Inetallment,  The 
contract  further  provided  that  the  city  should  not  be  liable  for  any 
ooBtpeneation  for  services  rendered  by  plaintiff  other  than  those  In 
special  assessment  and  condemnation  matters  "unless  provision  for 
such  compensation  is  made  at  the  time  of  the  request  ^^^^  but  said 
attorney  shall  receive  additional  compensation  for  services  rendered 
in  connection  with  other  than  ordinary  and  routine  matters,  such  as 
services  rendered  in  litigated  matters; "  that  plaintiff  ms  to 
handle  all  work  In  connection  with  special  assessment  and  condem- 
nation matters  pursuant  to  ordinances  and  under  the  direction  of  the 
Board  of  Local  Improvements,  and  that  plaintiff  should  not  be  paid 
for  any  services  rendered  in  such  matters  unless  an  ordinance  was  en- 
acted by  the  city  council  and  approved  by  the  mayor.   The  city  had 
the  right  to  terssin&te  the  contract  at  any  time  by  giving  30  days* 
notice  and  paying  for  sei^ices  rendered  up  to  that  time.  There  vas 
a  further  provision  that  in  the  event  plaintiff  was  discharged,  the 
city  should  pay  an  amount  equal  to  S-1/2^  of  the  asiount  of  the  as- 
sessment confirmed. 

The  evidence  further  shows  that  after  executing  the  con- 
tract plaintiff  entered  upon  the  discharge  of  his  duties,  and  so  far 
as  the  instant  case  is  concerned,  did  the  necessary  work  in  preparing 
a  special  assessment  proceeding  which  was  filed  in  the  Superior  court 
of  Cook  county  whez*e  the  matter  was  heard  and  Judgment  of  confir- 
mation entered  for  160,244.   Afterward  the  eontraot  vas  let  in  the 
usual  way  and  the  contractor  gave  the  bond  required  but  no  work  was 
done,  and  about  two  years  after  Judgment  of  confirmation  was  entered. 
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the  work  was  abandoned  and  soae  of  the  grading  and  top  dree  sing  of  tiie 
■treeta  wms  done  by  the  WPA. 

Plaintiff  testified  eomewh&t  in  detail  as  to  the  work  he  did 
in  connection  with  the  aeeeeement  in  question;  that  the  senrioes  he 
rendered  wer«  reaeonably  worth  i^2,600,  being  five  per  cent  of  the 
Judgment  of  confirmation,  and  that  he  refused  an  appointment  ae  a 
city  attorney  but  did  work  as  attorney  for  the  city  not  only  in  this 
ae^esament  but  in  other  sattere  for  the  city  ae  irequested, 

Benjamin  P.  l^ngworthy,  a  practicing  lawyer  familiar  with 
the  serviees  in  connection  x^^ith  euch  easee  testified  that  the  fair, 
reasonable  and  customary  fee  for  the  servicee  performed  would  be 
ifc2,0OO, 

fhe  record  then  discloses  that  to  avoid  unneoeesary  ex- 
penses the  parties  stipulated  the  facte  showing  the  etaployment  of 
Maloney  under  the  contract  above  mentioned,  the  work  he  did  in  oon- 
neotlon  with  the  special  assessment  and  oondemnatlon  proceeding;  that 
the  ordinance  for  the  i«provemeat  provided  that  the  cost  of  the  im- 
provement including  a  sum  not  exceeding  six  per  cent  or  l'2,964,  be 
paid  out  of  the  special  assessisent;  that  the  assessraent  proceeding  was 
filed  in  the  Superior  court,  the  assessment  oonfircaed,  the  contract 
let  and  it  was  further  stipulated  that  the  reasonable  charge  for  the 
services  rendered  by  plaintiff  was  ^2,593, 

Defendant  then  offered  in  evidence  certain  sections  of  the 
city  ordinances  providing  for  the  appointment  of  a  city  attorney  by 
the  mayor,  with  the  advice  and  consent  of  the  city  council,  defining 
his  duties,  and  that  hie  oompen ration  should  be  such  ae  the  mayor 
and  the  city  council  may  direct,   r.efendant  also  Introduced  in  evi- 
dence the  Annual  Appropriation  Ordinance  for  1929  which  showed  that 
the  city  attorney  was  to  receive  250  for  his  services  for  the  year. 
In  1930  the  Annual  Appropriation  Ordinance  provided  for  "Fees  of 
Attorney  and  Assistants,  32,500,   The  above  appropriation  eiiall  not 
include  fees  end  compensation  for  legal  sei^ices  in  Speeial  Assessment 
proceedings.  " 
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Defendant  contends  that  plaintiff  w&e  city  attorney  and 
hit  oompeni^atlon  fixed  by  the  /ivpproprlatlon  Ox>dlnanoe  and  therefore 
he  could  not  receive  extra  oonsrpeneatlon  and  that  the  written  contract 
of  May  24,   1929,  entered  into  between  plaintiff  and  defendant  wae 
illegal,  A  great  number  of  authorities  are  cited,  all  tending  to 
support  counsel'*  contention,  but  we  think  It  would  eerre  no  purpope 
to  discuss  this  question  because  the  question  before  u«  has  been 
decided  adversely  to  defendant's  contention  by  the  Supreme  court  and 
by  this  court. 

In  Gray  v.  City  of  Jollet.  287  111.  280,  ttray  brought  an 
action  of  aesuapelt  against  the  city  of  Jollet  for  the  value  of 
•ervlcee  rendered  In  making  and  spreading  aseeseaent  rolls,  idiloh  pro- 
ceedings had  efteirward  been  dismissed  and  abandoned  by  the  elty.  He 
recovered  a  Judgsent  of  1870,  which  on  appeal  to  the  Appellate  court 
was  reversed  and  on  a  further  appeal  to  the  Supreme  court,  the  Judg- 
ment of  the  Appellate  court  wae  reversed  and  the  Judgment  of  the 
trial  court  affirmed.   In  tiiat  case  the  special  aseeeeaent  ordinance 
provided  that  ilII  expenses  of  aaklng  and  collecting  assessments 
should  be  levied  In  the  special  assessment  proceeding  in  accordance 
with  section  94  of  the  Local  Improvetaent  Act.  Tlie  court  there  said: 
"We  are  referred  to  decisions  of  this  court  that  a  city  cannot  be 
made  generally  liable  to  a  contractor  by  mere  evasion  or  neglect  of 
duty  on  the  part  of  its  officers  to  collect  an  assessment  but  he 
must  look  to  the  collection  of  the  assessment  for  his  money. "  The 
court  then  cites  oases  and  discusses  sections  of  the  Local  Improvement 
'^ot,  and  continuing  said:   'Theee  sections  contemplated  the  assess- 
ment would  be  levied  and  collected,  or  if  for  any  reason  it  could 
not  be  collected,  that  a  valid  assessment  would  be  made,  and  the  per- 
son having  a  claim  against  the  assessment  was  given  his  rem«dy  by 
mandamus  or  injunction  to  enforce  its  collection.   But  where  the 
city  abandons  the  pz*oceeding,  as  it  has  a  right  to  do,  before  it 
reaches  the  final  stage  of  levying  ttit   assessment  a  person  like  the 
commissioner  having  a  claim  for  the  pireliminary  work  of  preparing 
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the  asttisment  roll  has  no  olaiB  Against  any  epaelal  fund,  for  no 
Buoh  fund  Is  raised,  and  he  has  no  jnimedy  toy  mand&mu 8  to  compel  the 
city  to  levy  the  aeeesement,  for  the  municipality  h&s  the  lawful 
right  to  abandon  the  proceeding  and  not  make  the  iatproveaent.  ^^*  it 
cannot  relieve  itself  fz*oa  liability  to  pay  the  reasonable  expenses 
incurred  where  the  city  itself  voluntarily  abandons  and  dismieses  the 
proceeding  before  Judgment  of  confirmation. "  To  the  saae  effect  is 
Murrie  v.  Harper,  S49  111.  App,  886.   It  was  held  that  vtiere   a 
contractor  undertalces  to  pave  certain  streets  looking  wholly  to 
special  assessment  funds  for  his  pay  and  thereafter  the  city  abandoned 
the  proposed  iiaprovenient,  the  city  cannot  be  enjoined  from  paying  the 
contractor  for  work  he  has  done.  The  court  there  cites  a  number  of 
authorities,  including  the  Gray  ease,  above  quoted  from,  and  dis- 
tinguishes the  case  of  De  Kam  v.  City  of  btreator.  316  111.  123, 
cited  by  counsel  for  the  city  in  the  instant  case.  And  In  Markman 
^»  t;ity  of  Oalumet.  297  111.  App.  531,  it  was  held  that  an  attorney 
v^o  had  rendered  services  in  a  special  assessment  proceeding  and 
agreed  to  look  for  payment  for  his  services  to  the  special  assessment 
fund,  but  where  the  work  was  not  done  and  no  assessment  collected, 
the  attorney  could  recover  the  reasonable  value  of  his  services.   It 
was  there  contended  that  no  recovery  could  be  had  because  there  was 
no  appropriation  made  prior  to  the  employment  of  Markman.   But  this 
was  held  untenable,  saying:   "It  is  further  urged  on  behalf  of  defend- 
ant that  the  provisions  of  section  4,  article  VII  of  the  Cities  & 
Villages  Act  (111.  Rev.  Stat.  1937,  oh.  24,  p.  366  [Jones  111.  State. 
Ann.  21.196])  require  a  prior  appropriation  before  offlciale  of  a 
municipality  are  authorized  to  enter  into  a  contract.   In  the  case 
at  bar  the  work  performed  ^  Markman  was  under  a  contract  piMJviding 
that  he  was  to  be  paid  out  of  the  special  assessment  fund,  and  de- 
fendant contends  that  that  is  the  only  manner  in  which  Narkman  and 
the  other  two  plaintiffs  could  be  paid. "   In  that  case  the  opinion 
was  by  Mr.  Justice  Friend  who  discusses  the  authorities,  including 
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the  GrrtLj   case.  To  the  tiuae  tffeet  Is  Bunge  v.  Donmere  QroTC  ^vn^. 
01st. «  356  111,  531,  where  it  wae  held  that  where  a  municipality 
repudiates  its  contract  for  eervioee  to  be  performed  in  connection 
with  epeoial  asaeeement  proceedings  and  a  suit  is  instituted  upon 
quantum  meruit  fop  services  actually  rendered,  the  court  may  properly 
admit  testimony  as  to  the  value  of  such  services. 

Pefendant  further  contenda  that  since  plaintiff  failed  to 
file  a  reply  to  its  answer  in  which  it  was  alleged  that  plaintiff  was 
a  city  official  and  received  a  ssdary  as  city  attorney  for  19^:9,  1930 
and  1931,  these  allegations  of  the  answer  stand  &dmitted  and  there- 
fore plaintiff  cannot  recover  in  the  instant  case.  No  such  contention 
was  made  on  the  trial.   So  far  as  tiie  record  discloses,  this  m«.tter 
was  not  called  to  the  attention  of  the  trial  Jud^e  tout  on  the  con- 
trary, defendant  offered  evidence  to  which  we  have  above  referred. 
In  these  olrouaetanccs,  we  think  defendant  ought  not  now  to  be  per- 
i2Lltted  to  contend  that  the  matters  mentioned  in  its  answer  stand 
admitted.  An  appeal  to  a  reviewing  court  is  to  correct  errors  claimed 
to  have  been  oosiaitted  by  the  trial  Judge,  but  if  the  matters  are  not 
brought  to  his  attention,  obviously  he  nas  conimltted  no  error.   More- 
over, we  are  of  opinion  tha.t  under  the  authorities  above  cited,  there 
is  no  merit  to  the  contention  because  under  the  contract  of  employ- 
■ent,  from  which  >«  have  above  quoted,  the  defense  sought  to  be 
interposed  ie  of  no  avail. 

The  Judgment  of  the  Superior  court  of  Cook  county  is 
afflraed. 

JUgmSST  AFFIRMED, 

Matchett,  P.  J,,  and  MoSurely,  J,,  concur. 
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liStpiMglra  COMPANX,   a  Corporjitlon,        ) 


R  COURT, 
OK  COUNTY. 


b  3  i\a.  234 


MR.  JUSTICE  0« 


DELIVTiaSD  THE  OPIHIOH  OF  BSS  COimf. 


Plaintiff,  tl3«  owaer  of  40  ekaree  of  preferred  and  8  Bbarea 
of  oosffion  stoo^  In  defendant,  tbe  Middleireat  Ins>trussept  Coapcmy, 
filed  Ms  ooKplalnt  in  chancery  against  Horry  V:,   Jones  and  the  Middle- 
nf«ct  company  praying  that  Jonee  be  required  to  assign  to  th«  Kiddle- 
west  eoapany  pat«nt«  and  Inventlene,  and  that  the  action  taken  by 
th#  stockholders  ana  directors  of  the  Mldaieweet  company  at  a  meeting 
held  Septer<bar  10,  1936,  be  declared  ntill  and  void,   After  ^e  iseue 
waf  made  up,  the  cause  was  referred  to  a  master  in  chancery  i&o  took 
the  evidence,  nnde  up  hie  report  and  found  (1)  that  Jones  was  the 
eimer  of  thm   patents  and  inventions  In  question;  (2)  that  the  action 
taken  by  the  stockholders  and  directors  on  September  10,  1936,  be 
set  aside, «ukL  (S)  that  there  be  an  accounting  between  the  tv-o  defend- 
ants.  Afterward  a  decree  was  entered  finding  that  the  patents  and 
Inventions  belonged  to  defendant  Mlddlewest  company,  and  that  there 
should  be  an  accounting  between  defendants.   Defendants  prosecute 
^Is  appeal. 

The  record  discloses  that  Dr.  Horry  M.  Jones,  defendant, 

has  a  number  of  degrees  from  universities.  Including  Doctor  of 
Medicine  from  Sorthvestern  University,  and  for  aiany  years  vas  di- 
agnosing and  treating  patients  by  means  of  X-ray, and  In  1920  began 
the  study  of  metabolslm  -  which  Is  "the  chemical  pirocessee  going  on 
in  the  living  organlsw"  and  he  becaae  Interested  In  Inventing  a 
■achlne  to  be  used  In  treating  human  ailments;  that  In  19l?2  a  patent 
was  Issued  to  his  for  a  machine  called  a  "Ketabollmeter*  %dileh  had 
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prier  to  that  time  been  sold  by  h.l«  under  the  nane  of  "Middletfeet 
Laboratorlee  Conpany."   In  1923,  he  eaused  defendant  Klddleveet  Inetru- 
ment  Company  to  be  inooxTporated  with  a  capital  etock  of  ^25,000 
lAileh  was  afterwaird  Increased  to  150,000,  The  shares  were  50  par 
Talue  and  dlTlded  into  two  claseee,  common  and  preferred.  Dr.  Jones 
assigned  to  defendant  company  the  patent  pertaining  to  the  me tab- 
ollmeter,  in  payment  of  stock  of  the  ooeapany. 

November  24,  1928,  32  shares  of  preferred  and  8  of  eoomon 
and  June  6,  1929,  8  shares  of  preferred  etoofc  vere  issued  to  cosa- 
plalnant  in  payment  for  advertising,  plaintiff  ha ring  Inserted  In 
some  of  Its  publications  and  caused  to  be  published  in  the  American 
MedloO.  Association  Journal  advert iseiaents  of  the  machine  made  by  de- 
fendant, Middlewest  coiapany,   0r,  Jones  owned  practically  all  of  the 
stock  of  the  Hiddleweet  company  at  all  times.   It  was  eubstantially 
a  one-Ban  corporation.  At  first  Middlewest  company  sold  but  few 
machines  tmt  as  Dr.  Jones  Improved  the  machine  thx*ough  subsequent  in- 
ventions, the  business  increased.   This  is  shown  by  the  fact  that 
Jaclc  iteynoldSy  who  was  a  salesman  for  the  Mlddlewest  company  and 
afterward  a  director,  in  selling  the  machine  in  1934,  esjned  commis- 
sions of  more  than  #1,200;  in  1955, about  #9,000;  in  1956,  «10,000 
and  in  1937,  about  #16,000.   Dr.  Jones, who  was  the  head  of  the 
company, worked  days  and  sometimes  nights  mt  hie  place  of  business, 
1870  Ogden  avenue,  Chicago,  and  was  to  have  been  paid  a  salary  in 
1954  of  $6,000,  but  since  the  company  did  not  have  sufficient  cash, 
h»   was  paid  only  ^4,800  in  cash  and  given  56  shares  of  stock.   In 
1955,  his  salary  was  fixed  at  «10,000;  he,  received  but  $5,000  in  cash 
wad  50  shares  of  stock;  in  1956,  his  salary  was  fixed  at  112,000, 
which  for  the  first  time  was  paid  in  full. 

September  4,  1956,  the  stockholders  were  notified  that  It 
was  proposed  to  increase  the  capital  stock  from  150,000  to  ^100,000 
and  notice  was  given  to  the  stockholders  that  a  taeeting  would  be 
held  for  this  purpose  on  September  10,  1936.  Dr.  Mosby,  who  was  the 
head  of  plaintiff  company  located  in  at.  Louis,  through  corres- 
pondence, objected  to  the  Increase  of  the  capital  stock,  stating. 
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aitofig  other  thlngB,  th&t  pl&lntiff  company  had  held  the  stock  for 
■eTeral  years  and  had  received  no  dlvidendB.   The  nieeting  of  the 
etoetholders  of  the  Mddlewent  company  was  held  Septeaber  10,  1936, 
at  its  place  of  baelneas  In  Chicago,  pursuant  to  notice.   Dr.  Mosby*! 
0Ott,  aoocxpanled  by  plaintiff's  counsel,  came  to  Chicago  and  vas 
•hown  through  the  Mlddleveet  company's  plant  and  glTen  Information 
about  its  btisinesss  but  vhen  the  etookholdere  met,  the  minutes  of  tbm 
menting  dieoloae  that  objection  v&@  made  to  the  representatives  of 
plaintiff  ooBTpftny  attending  the  meeting  on  the  ground  that  the  stock 
had  not  been  rightfully  issued;  that  it  had  been  iseued  to  plaintiff 
"vithout  authority  of  the  board  of  directors"  and  the  minutes  con- 
tinue that  the  Ptockiiolders  denied  the  right  of  plaintiff  or  its 
representatives  to  vote  as  a  stockholder  and  that  plaintiff* e  certi- 
ficate e  of  Btetels.   be  cancelled.  The  stock  vas  not  represented  at  the 
meeting.  At  that  meeting  It  was  resolved  that  the  capital  stock  be 
Incrsased  from  150,000  to  -^100,000,   The  minutes  also  recite  that 
Dr.  Jouee  refrained  from  voting  and  that  at  that  time  G,  A.  Turnell 
vas  elected  director  to  fill  a  v&oancy  in  the  board. 

That   fttocfcholilere  also,  at  the  time,  passed  a  resolution  in 
vfhlch  It  is  z^elted  that  Sr.  Jones  offers  to  the  Kiddlevest  company 
nn  exclusive  licenee  to  manufacture  and  sell  the  "nev  and  la^roved 
Jones  M0T0H-M3AL  Metabolism  Apparatus  with  new  devices  and  inventions, 
and  aleo  the  Jones  Nitrogen  Calory  Hatlo  apparatus"  for  vhich  he  was 
to  be  paid  by  the  Mlddleweet  company  15  per  cent  of  the  gross  sales 
price  of  the  machines.   The  proposition  was  accepted  by  the  stock* 
holders,   Tlie  resolution  continues  and  recites  the  work  that  had  been 
done  by  Ur,   Jones  In  Inventing  and  improving  the  machine,  obtaining 
patents,  etc.,  and  the  great  amount  of  work  the  doctor  had  put  in  in 
ficcoEpllshing  the  retult;  that  on  account  of  the  inventions  the 
Niddlewot  company,  from  a  state  of  bankruptcy  was  rendei^d  solvent 
in  1936;  that  there  were  threats  of  infringments  which  l>r.  Jones 
alone  could  combat  and  save  the  company,  and  it  was  resolved  that  the 
•oatract  there  tendered  by  Dr.  Jones  to  the  stockholders  be  executed 
by  the  board  of  directors. 


'Tin'-  ^■1  bMd  ^Afiq-vco  Yki^nlAXq  fm^    ,*aiiiiif  •t«£fto  smxui 

-^'ir  '*■'-     ui9<9^m  9/Pt  fylb  on  f»»irl*09'x  '»^«et  l£!'X'*'Vei 

"^  '  V  .50it««  «^  /f(ft0«mTq    t'  ni    »r.  wiantf  to  ttOAlq  »*1  lA 

"iir  AoA  <>3AOii!0  c$  ^^nwo©  «•!'  ■^tf  fte  tot 

■-'-'tsf.fstnBjiitt  ftsvlB  *««  tcalq  ••^n£<j»oo  ^  ro^tit  cwoiftt 

oo;t«  ft£€f  fgdt  bttUG^  sfSd*  ere  |tjeii^»«>i9  ttdf  saifia^^f^A  tti^ni^Iq 

OS*  6»iraftl  fi9ft<f  fiftff  ;M  ^m^  tJ&^vfesi  Xi*-  -  ne^cf  ton  6sif 

-«oo  as^smis  »rif  jtcus  "aio^oirEtfi  to  fciaorf  aifl"  to  t^i^ofHuA  liici»i«* 

:tl  <K0  ttllfslaXq  to  (fitsl^  9JS»  hutRo!^  ti'xeblQiLjiootn  foU  ^&:ij  ^mtif 

-13190  t)*Vt t^ntmlqf Milt  b&A  n&blodjLs^s  a  c.«  ^Sor  ois»rxtAttt9Vi9rmn. 

9f^f  tfl  bvta^Btnffin  <fc»  ajw  :tf!>dt»  sflfl*     .^•IXftDnji?  «<f  ^^^sr-*  to  Qstieoit 

"    **  '^fio*^  oIIjb  aeS-jualB  aatr     ,000  »0OI$^  oS  O00-,oaii?  eonrt  i}e«£e^Ofii 

it  tsilt  7s  taxit  Jba«  Sflitvv  ttctt  bmetif^t'i'sn  ssnoL   .iQ 

»&«Xii<Mf  offt  ftl  i£tmAa«v  E  Hit  ot  notosnlb  j&<ttesl«»  sjkv 

-  rj  T5«r"9r3.*>iw  9df  of  8r*c»tto  99ao%   .iC  tarit  AstlosTr  92  ti  rff»iffir 

-^njfSTfrfnl   fine  •tolra*  w»i!  rftiw  »if*aT»fjcr*    »e;f.'  -  <JWTOt 

'jf^'  lot   ""vtAtaqqB  oI^aK  x^c  ^  "^dt  f*«lA  J&ns 

*»iit  to  J^neo  -xsq  81  7fe.  Tfoo  t-;-*<  k7   X'*  *taq  stf  ot 

-yHUSilttiOo  nc'ltjjlQfldi  »«!?      •••x«&Iotf 

ni   ni  '.0   3auc  j  «ri*  fcBA    ,,  .  t»<; 

Art?   anolt'f-'V'Tl   ail?  flo  JjmU   ;JIua;«  sdt  ^nixInlX-iHOOOA 

ta^vloa  fi^T-  v  xotqi'_  ;o   »tAJt   a  oont   ,x>A<I*oo  ')''*vr,''}btlli 

Bf^HCl    .'iv   i!5ii1>r  r<i,t«a^i^tai  to  atAonxU   Atsv*   A^Aift  tai:r  nl 

9di   -   -.V    «<..^.^-,  .':  an  A   ,xira<!*o*  ♦rf*  «▼*•  *«'*  tAtfftOo  JMifoe   asoIa 

AAjlrO>r*'    •'*    aw oK  ,'<--,  Jrtf-*!.      art*     n.t     ■er.nt.     ^«r«    fif    bA«tA&0»t    AlEAfft    t^AttftOA 

•tnot»«Tlb  to  AtdmiT  OMt  Xtf 


The  minute fl  of  tlie  corporation  further  dieolose  that  ia- 
vodiately  following  the  vtockholders  meeting,  the  board  of  directors 
■et,  at  which  meeting  all  of  the  directors  were  present,  they  being 
Jones,  Reynolds,  Adelman  and  Tumell,  who  valved  the  giving  of  no- 
tice of  the  time  and  place  of  the  meeting,  and  it  was  resolved  that 
▼ice  president  Reynolds  be  authorized  and  directed  to  sign  the  con- 
tract tendered  by  Dr.  Jones  on  behalf  of  the  Middlewest  coBtpany.   The 
mlmttes  recite  that  Dr.  Jonee  z>ef rained  from  voting.  On  the  eaae 
day  the  contract  %ras  executed  by  Reynolds,  as  vice  president,  on 
behalfof  the  Middlevest  company  and  by  Dr.  Jones  personally.  Bj   the 
terms  of  the  contract.  Dr.  Jonee  gave  an  exclusive  license  to  the 
Middleweet  coapany  to  sell  in  thtt   United  States,  the  devices  covered 
by  his  patents  and  any  iffiproveaents  thereof,  specifically  mentioning 
applications  then  pending,  patents  #78941  and/}78942. 

The  contract  followed  the  matters  mentioned  in  the  ninutes 
of  the  stockholders  aeeting,   Dr.  Jones  was  to  be  paid  royalties  of 
lb-$   on  the  gross  sales  price  of  the  apparatus  sold  and  tiiere  was  a 
provision  that  the  Middlewest  oei^any  could  cancel  the  contract  with- 
in 90  days;  that  any  laiproveKents  and  inventions  a&de  by  Dr.  Jones 
should  be  available  to  the  Middlewest  company;  th&t  after  the  year 
1956  the  license  granted  should  eease  to  be  exclusive,  in  the  event 
the  royalties  fell  below  #10,000  for  any  year,  and  the  contract 
further  provided  that  the  license  granted  could  not  be  assigned  by 
the  Hiddlevest  company  without  the  consent  of  Dr.  Joneg. 

Plaintiff  contends  that  defendant  Jones  was  not  a  aere  ea- 
ployee  of  the  Middlewest  Instrument  Company;  that  as  a  practical 
■atter  he  was  not  an  employee  at  all  beoaase  the  corporation  could 
act  only  through  him  and  he  could  not  hire  himself;  "he  was  the  cor- 
poration and  took  orders  fz>oa  no  one.  *♦*  The  courts  therefore  hold 
that  if  the  circumstances  are  such  that  it  would  be  inequitable,  or 
a  violation  of  good  faith,  for  the  employee  to  retain  an  invention 
made  during  the  course  of  the  eitployment,  ^en  it  should  be  held,  la 
equity,  to  be  the  property  of  the  employer,  and  the  en^loyee  re- 


r 


ncli utoqtoo  adi  to  m^ttftUm  ttdX 

I  ajiv  it  baM  «B^ '  '   "^^  sdAlq  t»i»  Mild  edt  lo  o«i^ 

9  «iit  oO      .^i9oT  next  i>&AiAil(»n,  asflo^   .iQ  itaiS   9ilovx  •^uala 
no  ,te«ftl«9%<S  —tv  %M  «al>Xafi^«fi  itf  ik«}u«^«s»  saw  ;r«Ai7no9  erU  lAb 

C«eXlXai»qa    ^lesiistf;!  e^xUMtftVo^qsX  x«m  bam  BtA«^«q  «ix{  ttf 
,a>ear^£«a  IkO^^  ^tasSaq,  (^sX^oq  ft9<U  aAoX;r 
,    .  Afs  «43^  JOi  fidfloX^TfitJi  •n»#ir«tt  tit  iii5>-©IXol  ^SA'x^noo    .i. 

7  «Aw  »<i«ild^  .&«*  AI««  •inrd'XAqqs  ajdl  lo  •eX'w  ft^iAt  a«e:ii  acl^  no  i^di 

•x<^iw  ^Ofin^odd  aif}  X»»a«e  AIuos  ^6  ?voX£>MM  aif^  ^Ad;^  jioXaivcntq 

.4  x«f  9Xb&M  anol^n'dTAX  box  97a9M9Vtn.qmi  \tii  at 

J  %9ttM  $Mttt   ixa9qno9  ^aaweX&feXM  11$  oi  aX<ijBXXatr«  ftd  i>X0Oida 

aj(«  ml  t9rl9olox9  9<i  ot  aaAao  bJUaotiM  b9iMm%^  san^eXX  a^  dsei 

■  rt^o  ari^  ibiM   «aA«\  vw  ««1  000,  -i  iXal  a«XJX*t<«  •^ 

Jea  &Jjtfos  J&«»*fli«?i»  MtnaaiX  axW  j  -i^v*    ij-ivci     T9ii;f'»ffl 

«8aiioi   .^  to  >f!A«!^oo  »il3  ;rtto<l^iw  ^^ELaqaoo  ^aewelbbi:.  ait^ 

-^3  «a;aa  a  t^^fl  ftv  aanoX.  t.  9i^dt  aliAs^noa  T)XtnX£li 

LaiaXdv  ii<i;l«Al  t»9  9dt  to  aatolq 

•0  aQliaiQ-iiuo  ajiJ   3noaaa<r  IIji  tJi  aa^oXqaa  ita  iom  aaw  ad  aa^^Mi 

it(»a  9dt  ?«^  "rl**    \1l99aUii  9ilii  toa  oluo9  ail  bnA  «Xii  iis^oiui^  %JUo  toa 

I.  .  CO  910,  .  .0  on  uo-xt  aia&^o  tooi  Jtea  aol$MfVf% 

,o   ,9X</m  )w  9X  itutt  Mou9  rta  aaooA/aauioaJta  actt  \X  $Md$ 

noUu9rul  lus.  iUhS^^  oi  tatttXqfi*  9x0  nol   .n^Xiil  6009  lo  nolimlott  M 

nX   J^Xaxf  acf  X^Xifoiia  ^i  nai&    t^a<wxeX<pia  »xU  lo  aaotfoo  aiU  iiil«ii&  aJMa 

-'«"!   -  -^vclafia   aiitf  X>ii«    ,i*YoXtiS9  aii^  lo  xJ^aqciq  axl9  otf  o^    ,\'XJ«pa 
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qulred  to  aeelgn  the  pa  tent  to  the  eiaployer,**  It  Is  argued  that 

VBder  the  faots  as  disclosed  by  the  eTidenoe,  the  p* tents  and  in* 

Tentlons  made  by  Dr.  Jone6«  while  he  was  acting  as  the  head  of  the 

Klddlewest  company,  belonged  to  and  are  the  property  of  the  ."Iddle- 

west  eoapany  and  the  decide  of  the  court  to  this  effect  should  be 

affimed. 

The  evidence  is  to  the  effeot  that  Pr.  Jones  did  praeti* 
eally  all  of  his  work  in  inyenting  and  improving  the  machine  or  ap- 
p^aratus  involved,  while  he  was  at  the  plant  of  the  Hiddlewest  company, 
although  some  of  the  work  seems  to  have  been  done  elseishere.  He 
owned  and  controlled  the  corporation,  in  fact,  he  was  practically  the 
corporation.  At  the  a toclcholders  meeting  of  September  10,  1956,  he 
owned  430  shares  of  the  comon  and  132  of  the  shares  of  the  preferj^ed 
stock;  Reynolds  had  1  share  of  common.  Miss  Adelman  1  share  of  com- 
mon, and  Turnell  1  share  of  preferred.  One  share  of  preferred  and 
160  shares  of  common  were  not  represented  at  the  meeting,  &nd  plain- 
tiff,  the  Kosby  Company,  represented  by  a  proxy,  had  8  shares  of 
eonmon  and  40  of  preferred  etock  but  the  Kosby  stock  was  not  per- 
mitted to  be  repz^sented  at  the  stockholders  meeting.   This  appears 
to  have  been  all  the  stock  is^^ued.   4t  the  beginning  of  the  business. 
Miss  AdelBwn  was  the  stenographer  employed  on  a  weekly  salary; 
Reynolds  was  a  salesman  and  Tuimell  the  advertising  man. 

There  is  also  in  evidence  the  minutes  of  the  meeting  of 
the  directors  of  the  Middlewest  company  held  January  8,  19?4,  in 
Ghlea^,  at  the  Middlewest  company's  place  of  business.  At  that 
meeting  Jones  was  elected  president,  Reynolds  vice  president,  and 
Miss  Adelman  secretary  and  treasurer.   At  that  meeting  a  resolution 
was  unanimously  passed  retaining  Dr.  Jones  as  president  at  43,000 
for  the  year  1934,  and  his  duties  were  specified  as  general  "office 
manager,"  "advertising  manager,"  "production  manager*  and  "sales 
■maager. "  The  duties  pertaining  to  each  office  were  specified.   It 

was  further  resolved  that  the  salary  of  >8,000  to  be  paid  Dr.  Jones 
as  general  manager  and  executive  head  of  the  company  "is  not  in  any 

■•B»e  or  font  payment  or  consideration  for  royalties,  now  due  or  to 


'^<t^  "it  9r<  0lttnr   ,99ttot*  .id  x^  9bMm  mneltnvf 

9(i  bltic.iM  3o9'tt9  9lAt  ct  tfiDGO  mdji  to  ^iM99A  •iii  bTiA  inaqaos  Sb9w 

-        -  5  ffislriOAJfi   ftrfy  snly<Mt«i«i  JbiSJi  snUnsToi  nl  iLtov  nlA  1o  11m  iIXso 

t\/(     iVi9sSm9ml9  eAo6  if9od^  SYAd  our  ftfii»»e  Jrtov  ftjef:^  te  mrm  xfs^o.'fiiriA 
ja««I  »*w  eM  ,t«w»l  «i   ,if©i^ffl^ocri©o  arf*  Jtoo  fen*  Attiivo 

-'         Tti«t<»=i«i  to  «»%A£ia  sf:        /     -iotft-xq  to  tnstd^  1  llBtnal    JhoA.aoa 

ba.lL   ,s^£io9a  Bdtf  3m  Aairfiotaiqto'x  *©«  «^»v  kokuhoo  to  aortAxtt  OdI 

to  BS'XAda  8  bBtS  ,xxo*ii|  ^  'T:tf  Ao^aoBo-sq©-!   ^tnaqaoj  trf«o«  aii^    .Itli^ 

-^n?  ?on  *.?"  :f90t?  TtfsoM  affj  ^«d  ifoo^a  Aonstanq  to  0*  &az  aommo 

«'xi9Jofo<£ioo;^9  orf^  3»  b»Sa99vtq9t  »(f  o^  Ast^la 

1»  to  an.f-T/Tl-:,.W  9ii#  ^1     ^b^tr-si  ♦fooJa  off*  II*  flood  oTad  o# 

rfT''!'-:   *:{  o  bvtoliiao  10  fi   orl^  8«»  oasIftbA  aalK 

Tinf?'i;rt'«^*'.'?  ^'r**    ^r«rr:tTT  "^Xaa  s  sat  aftlonxo* 

lo   .^  i  oiadT 

111    ,*SOI    ,  -■ '^  *:re.  TPC"  ♦tW   to  tncotoOTiA  tiM 

„"  :  'J    JA       .»»  *B»iT«l6bl?<    9dS    tM    «Ol«Oill0 

-i&la»«xq  o&.  :  Retool*  aov  aoaoL  laitMV 

.-i^rjlo>.Q*t  A  v^itoo«  *oi»  3"'      .vrxiflio^nt  Am  rx**<«ooo  ooaXo&A  tviS 

.ls»Yq  OA  »  ,   ^  l^nliilo^oi  Aoaaoq  xlMtttmtOMiut  aov 

oitto"   Lsi»no8  •»  freitiosqa   ^-xov  aoifaft  oiif  Ass   ,l«QI  toot  orf^  a«% 

?Hj:^a«  Aflft  *iosj<ffo«  ooiloufioiq"   *  .lo^OAoa  ^iBltrrrbm*  *  ^t9;gmMm 

Loc.^i^    ftl9«;    ttQilto    :f3fta   0#   lOifliiilli^r   a9i;r0&    Oiff      "  ,t9$IUtUi 

aaoow    .a  :  TT«^*o  ^t^   --^  "  ^OTlooofi  irod»iirt  oow 

xao  m  toa  Ri  -    —  *ooii  ovlfifMK*  teo  ^oaonMi  Imtm9»  mm 

oi  no  ooft  woo   ,aol^I«xon  <zot  «oito^aJkia«oo  %•  ^ooaio^  anot  to  aoaoa 


b«ooae  du«  ***   Th&t  any  and  all  devices,  li^roveuiente,  ch«uical  for- 
■ttlae  and  prcoefle*  &rtioleii«  boolcs,  and  Inventions,  tim   rabject  of 
letters  patent  or  copyright  or  applloationa  for  United  :^tates  let- 
tere  patent  or  copyright  or  othez^iee,  now  or  in  tbe  future,  are  and 
■hall  be  the  exclusive  and  aeparinte  right  and  absolute  property  of 
Dr«  Horry  H.  Jones  except  insofar  as  he  has  by  contract  vlth  the 
corporation  assigned  or  granted  a  license  to  the  corporation  to  aanu- 
f&ctux*e  and  sell  s&id  devices,  iaproveaents  ****  in  territory  des* 
lipnated. "  ^nd  it  was  further  re  solved  at  that  meeting  of  the 
directors  that  all  new  dsviees,  IraproveKents,  inventions,  etc.,  of 
which  Dr.  Jones  "is  now  or  may  ;uork  on  and  possess  in  the  future 
dtiring  hie  connection  with  the  corporation  in  the  above  designated 
oapaoities  or  otherwise,  shall  be  his  Individual  property; "  that  he 
■hall  havt  freedon  of  aetion  of  the  workshop,  laboratories,  etc.  of 
the  kiddlewest  company  ^to  prove  and  establish  the  sales  and  trade 
value  of  said  ideas,  ^^^  as  a  basis  for  a  reasonable  contract  offer 
to  the  iilddlewest  ***   to  ananufacture  and  sell  under  royalty  terms. " 

It  is  a  well  established  rule  of  law  that  "An  invention 
mad«  by  an  ea^loyee,  in  the  course  of  his  employsent  and  at  his  ea- 
ployer'e  expense,  is  the  property  of  the  inventor  unless  he  has  by 
the  terms  of  his  eaqsloyment,  or  otherwise,  agreed  to  transfer  to  his 
employer  its  ownership  as  designated  from  ite  use.   It  natters  not 
hew  valuable  the  invention  or  how  vital  its  control  may  be  for  the 
■ueeesa  of  the  business  in  i^lch  it  has  been  conceived,"  Wireless 
£>pfeeialty  Apparatus  Co.  v.  Kioa  Con&eneer  Co. ,  Ltd. ,  229  Haec.  15£, 
In  that  ccee  the  court  quotes  from  rolomohe  v.  United  5tfetee,  137 

U.r,  S42,  as  followr:   "If  one  is  employed  to  devise  or  perfect  an 
in»trument,  or  a  eneane  for  aeco^lishing  a  preeeribed  result,  he 
cannot,  after  sueeessfully  accoaplishing  the  work  for  which  he  was 
employed,  plead  title  thereto  as  against  his  employer.   Th^t  which 
he  has  been  employed  and  paid  to  accomplish  beooaes,  when  aceoa- 

pliehed,   the  property  of  his  eazployer. '     To  the  same  effect  is  'Jnited 
St<tt»»   V.    Dubilier  Condenser  Ccrp.,   2e>d  U.S.   l?a.     In  that  ease  the 


■ro-1.^/    :  =jfc  IJa  ftffa  t"*  #«ifT  ••♦  •■§ 

.^i  ISO  vofl  ,Miiimftxlio  I*  td3i<xxqo»  *)co  ta«lAq  aiM# 

t  iqpmf  •MtoX>  .-  xnoH  .tC 
7  aoitAioq*xoo  «if#  o^  •ano&il  ^1^  'x*  &»a^ltiiJi  notinionioo 

'id$  kI  »s«8»04:  iuM  80  aKow  f  <«o  voA  ti*  a^ao);  .id  ifolAr 

a-r-.  :     =-,t^    ni)Ifi«    ttlf^   JEteildF  A^B  9  J&AA   STO^q  0#*    X'l'Q'O*    t89ir9lfr6lM    9X11 

i-.  - ...00    •Idj»flO«Jl9Y    M  lOt    al»4(«f   «    «a    •♦♦     ,8«*'  '     ''»"%    lo   9i#X«V 

-  .^rv,  .t    ^{tlAXOrt   <XC6lI»    Xi99    fin*   9tlll9A%aRAC    Oi    •**    v^-,-,*.       '  •*     -•»    •# 

,11  «A*   #«ifjr  VAX  te  sXirx  &«ifaiX£rB^t9  XXsv  «  al  tl 

:.^  ;r4  JbiA-M9at^^q'«  ^td  le  ^ansoo  adl  si  ,«»teX<2B9  f<-^   ^w  ::.^»» 

N   *,i  ,,-rfl»  •ro^flevni  9ffi'  te  x#«i»<i«nq  mit  tl    ,9iia9qx9  ••n9tolq 

<tib  L>4    iv.i  >.S  A9«rc;|s   ,MJhn9ifif«  10   ^^n^arxoX^M  afi!  to  aarc9^  otff 

dTofl  ai9ltajr  #1     .oa»  ntl  aort  fta^arr^iaofi  aa  qldaiomfo  •$!  totel^M 

*dt  not  atf  xam  Xoil'noe  «tl  Imftr  voif  «zo  aQX^a»vni  otff  oXdajflaT  woif 

—  r...  >     **  .fi^Tlooneo  nootf  aiaif  tt  dottbi  mi  aaaaianf  aifl  to  aa«09«t 


*  r  -     V  _  .  .  . 


''Xol  ail   .U:!'-    .-.U 

r 'avixioT^ ;..;    •:    ^n  -ir.  t    ^sr  "    ~0    ,ttl9aill'1^81t2 

~    "         -      fiy   ;|nin?/iixf'o^~a  X^-^taimtjoy^   lo^ts    «tOitsa« 

.1  >^cx;.i.'>  afff  tualKi*  aa  o^amatft  9X;;flt  i^ooXq  .AoToXqao 

'su'^-ioi:.  nfihr   ,aoaM399tf  ffalXqaroooa  •$  Alaq  teA  Jboto^q**  naod  tiui  oif 

adt  oT    *.'»»toXf  9  mlA  Tm  x^iofsm  aatt  ,A«ilalXi| 
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court  aleo  h«ia  t^iat  wher«>  a  eontraet  of  f(iBployw?»nt  di*.  n«t  c©nt*Bs- 
plAte   invention  Isut  an   Inrentlon  was  mad*  by  tb«  owploy*:*  during  thft 
hours  of  his  »mplo3nBent  auad  with  thff  «lfl  of   the  tsfupXoy^T* n  Mst^rlal* 
and  apt-llp-nces,    the  rlf-^ht  of  patent  b«long*^d  to  th«   «wploy««  and  the 
employer's   inter«ct  In  the  Invention  1«  llalt«d  to  a  non-»xe?v.uslv« 
right  to  prRctlce   it  -  a   "shcp-rl^ht. •     In  th't  ca««   aa  e*ploy«*  of 
the  goTemaeat  of   the  United  ^tatse  obtained  letters  patent  for  an 
Inrentlon  vhleh  he  erclTed  while  In  the  ewplor  nf  th«>  povemw^nt, 
T^  court  held  the  eHrcloye*?  vac  entltlefl   to  the  patent  rls:ht«;   that 
the  t^nited  State*  >fac  entitled  to   "ghop-rlpht^*  vhlch  Bn-ans  thst  It 
could  use   the  patent  vlthoat  chare;©,      fhe  court  th«re  said:      "The 
United  States  in  «ntltls?d,    la  thft  fismf  wa-y  and  to  th?  pana  *'?ct,«nt  as 
£  private  emrilo,v*>r,    to  shep-righte,    th^t  1^,    thP  fr«^  and  ru5n-«*x- 
ciusive  use  of  r  patent  which  rreulta  from  effort  of  Its  eaployee  in 
his  vorkiag  hours  and  with  iB&tprial  belonprln,^  tn  th?  Ooverniscnt, " 

Applying  these  prineiplcs  of  Iav  to   the  facts   in  thf  in- 
stant case,  we  are  of  opinion   that  the  patents  and  InTentlonc  of 
Dr.  Jones,   >diioh  are  involved  in  the  instant  ea«e,  are  the  property 
of  ur,   Jones  and  not  of  defendant  Kiddlevest  coEppany,      vhile   the 
evidence   shows   thist  practically  all  of  the  wprk  thP   doctor  did.  In 
perfecting  the  Invention  wae  performed  ?.t   the  company*  e  plent,   yet 
the  evidence   shows  he  had  aany  other  duties  than  perfecting:  ia- 
ventioas  and  laprove^ente  on  the  apparatias.      This  appeers  fr<;s  the 
minutes  of  the  board  of  directors  meeting  of  January,   l^-M,   fro« 
which  we  have  above  quoted,     'fhls  .Keetlns  was  hell  aore  th^n  tv^o 
years  before  any  trouble  aroae  between  plaintiff  and  Jones  or  defend- 
ant cosp&njr,   cr  anyone  elee.     lis  dutiee  az>e  there   specif  led,    as  \<9 
have  above   stated.      It  was  expressly  r»eolve<S   at  that  tlae   tb^t  all 
patents  and  inventions  were   the  prop<»rty  of  Dr.   Jones.      This   le  the 
position  taken  at  all  tiaee  by  everyone  connected  with  the  eoapany, 
except  plaintiff. 

W«  are  also  of  opinion  that  the  aotion  of   the   Btocitiiolders 
and  of   the  directors    at  the  m«etlng  held  ^^opteicber  10,    19^:6,    in- 
cluding the  execution  of   the  contract  at  that   time,   vae  illegal  and 
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of  no  effect.   There  vai  no  warrant  In  the  &ctlon  of  the  Rtock«> 
holders  In  excluding  plaintiff**  representatives  from  attending  that 
meeting  as  representing  48  shares  of  the  stock  of  the  KidAlewest 
ooapany. 

We  are  also  of  opinion  that  the  contract  made  on  thi^t  day 
le  unenforoible  for  the  reason  that  Dr.  Jones  was  in  absolute  control 
and  dominated  the  entire  proceeding.   This  too,  whether  the  terms  of 
the  contract  bre   fair  or  unfair.  Higtgins  v,  Laaeingh.  164  111,  301; 
AdttSB  V.  Burke .  201  111.  595. 

ikhether  defendant,  Middleweet  eoapany,  Xe   entitled  to  a 
* shop-right*,  that  is,  to  a  non-exclueive  right  to  use  the  patents 
and  inTentions  made  hy  Dr.  Jones  without  charge  or  expense,  ve  do 
not  decide  because  so  far  as  the  reoord  discloses,  the  matter  wae 
not  considered  by  the  master  or  chancellor. 

By  the  decree  defendant  Jones  was  ordered  and  directed  to 
account  to  the  Middlewest  company  for  all  moneys  or  property  re- 
ceived by  him  or  paid  out  or  expended  for  his  use  or  benefit  by  the 
Middlevest  company  between  January  1,  1934,  and  the  date  of  stating 
the  account  by  the  laaster.   This  was  substantially  the  poriod  fixed 
by  the  master.   So  far  as  we  are  advised,  no  coi^laint  is  made  to 
the  date  fixed  by  the  decree,  viz.,  January  1,  19.34,  as  thn  begin- 
ning of  the  pez*iod  of  time  for  the  accounting.  But  we  are  of  opinion 
that  there  should  be  no  accounting  prior  to  tiie  date  of  the  meeting 
September  10,  1936,  the  date  on  which  the  i?tookholdere  prevented 
the  representatives of  the  Mosby  stock  from  appearing  and  being 
heard,  which  is  the  same  date  the  director's  entered  into  the  last 
contract  with  Dr.  Jonee.   Plaintiff  owned  40  riaares  of  its  tfook 
from  November  84,  1928,  and  8  shares  more  from  June  6,  1929,  and  ap- 
parently made  no  complaint  as  to  what  had  been  done  by  the  Middle- 
west  eoBQ>aay  in  employing  Dr.  Jones  and  making  the  contract  covering 
the  year  1934;  and  there  is  no  ^arge  that  anything  done  was  fraudu- 
lent. 


c 
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It  le  only  the  non-assenting  stoclcbolders  that  can  complain 
and  th(>re  Is  no  suggestion  that  plaintiff  or  any  Etoekholder  objected 
to  anything  that  wae  done  prior  to  the  meeting  of  :3eptember  10,  1936. 
Higgins  ▼.  Lanaini^h.  164  111,  301,  In  theee  ciroumetancee  we  think 
it  would  be  inequitable  to  now  permit  plaintiff  to  say  that  vhat  had 
been  done  by  the  Middlevest  oompany  fron  Jaanary  1,  1934,  was  illegal 
and  unwar2*ant@d, 

?or  the  ve&BoRB  stated,  the  deoree  of  the  Superior  court 
ot  Cook  county  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  ineoneiistent  with  i^aat  ie  said  in  this  opinion, 

B£V£RS££>  £k&Q   E£M&ltO£l>. 

Matehett,  JP.  J.,  and  McSurely,  J.,  concur* 
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pIRCUIT  iOURT, 


G(i)K  COUNTY, 


ASmM.  FROM  IKteLOCUTORY 

I03I.A.  234 


MR.  JBSTICE  ©•COSKOR  DSLIVEKSB  THE  OPIMION  OP  tRE  COUET. 


By  this  appeal  defendants  sseek  to  reverse  «a  order  over- 
ruling their  motion  to  tlesolve  a  teEsporary  Injunetlon  entered  without 
notice  on  plaintiff's  application.  The  oaae  is  before  ue  on  plain- 
tiff's verified  complaint  supported  ^y  an  affidavit  aade  by  plaintiff. 

fio   far  as  it  is  necessary  to  state  here,  the  allegations  of 
the  bill  are  that  the  three  defendant  corpora t ions  ar«  foreign  cor- 
porations having  places  of  tnieinees  in  Chicago,  and  defendant  Lang  is 
an  employee  and  agent  of  defendant  Ault  Sc   *iborg  Corporation;  that 
during  the  period  from  1925  to  1935,  plaintiff  "caused  to  be  developed 
formulae  for  inks,  compounds,  and  color  eolations  for  use  in  a  px^oeess 
for  the  application  of  said  color  solutions  to  the  surface  of  liner 
board  and  other  corrugated  materials;  that  in  connection  vith  the  use 
of  said  formulae  ***  he  also  during  this  period  developed  and  adapted 
a  aaehine  to  be  used  in  applying"  the  "inks,  compounds,  and  color 
solutions  to  t3ie  surface  of  liner  board  and  other  corrugated  material s] 
and  that  the  process  formulae  and  other  data  "constituted  a  secret  of 
his  businese. " 

It  is  further  alleged  that  March  5,  1955,  plaintiff  caueed 
the  Continental  Color  Corporation  to  be  organized  for  the  pux^oee  of 
carrying  on  his  business  by  the  use  of  hie  fozisulae;  that  the  corpor- 
ation conducted  business  until  February  6,  1937;  that  during  the 
latter  part  of  1936,  certain  of  defendants  aade  an  e^iaustive  iavesti- 
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gatlon  of  the  proeeeees  and  business  conducted  by  the  Continental 

Color  Corporation  with  a  yiew  to  acquiring  that  company,  and  February 
6,  1937,  three  contracts  were  entered  into,  one  between  plaintiff  and 
the  International  Printing  Ink  Corporation,  one  between  the  Inter* 
national  Printing  Ink  Corporation  and  Mitchell  Herrlck  A  Company, 
and  the  third  between  plaintiff  and  the  Continental  Color  Corporation. 
These  three  contracts  are  attached  to  and  made  a  part  of  the  com» 
plaint.  Plaintiff  sold  124  shares  of  stock  which  he  owned  in  the 
Gbntinental  Color  Corporation  and  ^'itohell  Herrlck  &  Company  sold 
126  shares  of  the  same  stock  to  the  Internation  Printing  Ink  Corpor- 
ation, which  appears  from  two  of  the  contracts,  which  waf  all  of  the 
stock  of  the  Continental  Color  Corpoz^tion, 

There  az^  a  number  of  provisions  in  each  of  the  contracts 
nAiieh  we  think  it  unnecessary  to  mention  here  except  to  say  that  in 
the  Mitchell  contract  the  International,  among  other  things,  agreed 
to  pay  1-1/2)^  of  the  *net  sales  of  all  products  of  Continental  and 
of  all  royalties  and  service  charges  paid  to  Continental. *  The 
third  contract  provided  the  Continental  Corporation  was  to  employ 
plaintiff  in  the  conduct  of  Its  business  for  which  he  was  to  be  paid 
#666.66  per  month  and  1^   "of  the  net  sales  of  all  products  of  Con- 
tinental and  of  all  royalties  and  MZMriee  charges  of  Continental 
daring  each  calendar  year";  Xii&t   the  employment  mi^t  be  terminated 
by  either  party  upon  six  months*  notice.   After  the  sale  of  the  stock 
of  the  Continental,  as  above  stated,  the  business  was  continued  by 
defendant  Ault  &  i^lborg  Corporation,   The  contract  of  employment, 
by  its  terms,  employed  plaintiff  from  Febioiary  6,  1937  to  :Deoember 

31,  1942,  Plaintiff  entered  upon  the  discharge  of  his  duties  under 
the  contract  of  February  6,  1937,  and  continued  until  October  18, 
1958,  when  it  is  alleged  he  was  wz*ongfully  discharged. 

One  of  the  provisions  of  the  contract  of  employment  was 
ttiat "Continental  agrees  that  during  such  period  tPobruary  6,   1937  to 
Doeomber  31,   1942]  Continental  will  not  be  consolieuted  or  merged 
with  any  other  corporation  nor  will   it  sell  or  dispose  of  any  sub- 


.t/-   — '"'         '*' ^      ^''«llo;>^M  JtoJt  Jio2t«noq<zc0  inl  ^jni^ai-sl  Isiioi^sfl 

'-•'    ■•-  *"-'=    --?■'    '-r--    ^>'^**~'-'■    ~- --•   'rgtAi   BOit  ham 

,  •■*~1^^   «Oi#A«^«*«l    •*!>    oa    AOOi- ^-     - ^.     ^^i 

i^Z^q  »u  oJ  s^v  dxl  ^oJLe&ar  'xol  •aoalsucf  aij^i  lo  lov^biioo  sd^  at  ttltalMlq, 
U  a^onboriq  11m  t«  a«XM  ^tta  aii^  lo*  ^11  i  "XAq  dd.SDS! 

•dS  ^Jbaitfia  »to(<  .i:ri«»i!jUaoO  ^sli  \q 

,di  n«dWov  II tjiif  AMfAllcQo  Mom  ,TSai  «6  vuimtf*^  ^«  toMtiaov  •di 
.&e  nartotii^  %Ili(tSiiovr  •««  Ml  bn^llM  «i  tfi  «mIv  ,8eex 

r).i   V^'^X  «8  \tutfidaT3  A^Xvaq  item  yUvaft  ^atf*  aas^SJi  ImtamaUaoO^isili 
bmyiaa  va  b9t»hlIo9.aoo  ad  ttn  lllit  iMSa^BltHQ  "'.■  iwSbbo'^ 

/i  lUw  <z*fl  aei^«%C'4^(oc  'zau^o  loa  <OXw 


-3- 

etantlal  portion  of  its  aeeets  or  buelnees  otherwiee  than  In  ozvilnary 
course  of  buiinefifi,  nor  o«aee  the  line  of  busineae  In  vhioh  Continent 
tal  ie  now  engaged,  proTided,  hovcTer,  that  this  restriction  shall 
not  prevent  Continental  from  being  mez*ged  or  consolidated  with,  or 
transferring  substantially  all  of  Its  assets  and  business  to.  The 
International  Printing  Ink  Corporation,  ♦♦♦  but  In  any  such  case  the 
business  of  Continental  shall  be  continued  as  a  separate  division  of 
such  corporation  to  the  end  that  no  substantial  prejudice  shall  there- 
by be  occasioned  to  the  ^employee  in  respect  to  his  rljjht  to  receive 
said  one  per  cent  {1%)   payaents,  vhloh  In  suoh  case  shall  be  applied 
to  the  net  sales  of  products,  royalties  and  service  charges  of  such 
division  In  substantially  the  same  manner  aa  though  Continental  had 
continued  Its  present  business  ae  a  distinct  entity." 

It  le  further  alleged  In  the  coiaplalnt  that  after  the  sale 
of  the  stock  by  hla  and  Mitchell,  the  business  of  Continental  vas 
carried  on  by  defendant  Ault  A  wiborg  Corporation  producing  the  pro- 
duets  under  the  secret  formulae  and  by  licensing  various  manufacturers 
of  liner  board  under  license  contracts  ^Ich  provide  for  the  payment 
of  a  royalty;  that  the  business  of  Continental  was  highly  profitable 
during  the  years  1937  and  1938,  and  the  prospects  for  additional 
custoaers  were  encouraging;  that  Container  Corporation  of  Aaerlca 
was  one  of  Continental's  customers  and  was  engaged  In  the  nanufacture 
of  liner  boards  and  oorirugated  shipping  containers,  with  Its  princi- 
pal plant  In  Chicago,  and  that  defendants  agreed  with  the  Container 
Corporation  to  divulge  and  dleoloae  the  secret  processes  and  formulae 
to  the  Container  Corporation  without  consideration  and  'without  the 
payment  of  any  royalty  or  other  form  of  consideration"  as  a  result 
of  which  cartons  and  containers  would  be  produced  at  a  substantially 
lower  cost  than  that  iidilch  Continental  would  obtain  from  its  other 
customers;  that  this  agreement  with  the  Container  Corporation  was 
made  with  the  Intent,  purpose  and  design  on  the  part  of  defendants 
to  prevent  plaintiff  from  z*ecelvlng  payments  Justly  due  and  to  be- 
come due  to  him  under  hie  contract. 

In  support  of  his  complaint  plaintiff  filed  his  affidavit 
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ill  vhloh  he  svears  that  on  or  about  the  15th  of  Bept«mber,1^39,  an 
agr««a«nt  vac  entered  into  between  defendants  ajad  the  Container 
Corporation  and  that  the  Container  Corporation  was  preparing  neces- 
■ary  machinery  at  its  plant  for  the  purpose  of  carrying  out  the  tenia 
of  sueh  oontraet. 

The  prayer  of  the  complaint  vae  th&t  defendante  be  x>equired 
to  ansver  tl»  oonplaint,  but  not  under  oath,  and  that  a  temporary 
injunction  ismie   enjoining  defendants  from  dieoloeing  or  divulging 
any  of  the  processes  or  formulae  to  the  Container  Corporation  or  any 
other  persons,  firm  or  corporation  until  the  further  order  of  court, 
A  temporary  ireetraining  order  waa  entered  substantially  in  accordance 
with  the  prayer  of  the  eow^laint.   Afterward  defeadAnta*  motion  to 
set  eside  the  order  awarding  the  temporary  injunction  was  oTerruled 
and  this  appeal  followed* 

There  iff  no  ezpreee  covenant  in  the  contract  of  eBQ}loyment 
nor  In  the  allegations  of  ^e  bill  that  defendante  would  not  divulge 
the  secret  proceesea  to  others.   Ve  think  that  since  it  ie  alleged 
defendants,  in  the  oontraet  of  et^loyment,  agreed  they  would  not  •fall 
or  dispose  of  any  eubetantial  portion  of  its  assets  or  lueinees 
otherwise  than  in  ordinary  course  of  l^isiness'  and  that  defendants 
had  agreed  to  disclose  the  secret  processes  and  formulae  to  the  Con- 
tainer Corporation,  without  consideration,  as  a  result  of  which 
plaintiff  would  be  damaged,  this  was  sufficient  to  require  defendants 
to  answer  the  coa^^laint,  or  at  least,  to  require  an  affidavit  in  sup- 
port of  defendants*  motion  to  vacate  the  injunctlonal  order,  if 
these  allegations  of  the  complaint  were  not  true.   McDougall  Go.  v, 
Woods.  247  111.  App,  170;  DeKalb  Trust  &  Savings  Banli  v.  DePaul  Sd. 
A.  ^^QC.  278  111.  App.  102;  Lee  v.  Haaeberry.  291  111,  App.  617. 

In  the  McDougall  case,  which  was  an  appeal  from  inter- 
locutory orders  appointing  a  receiver  and  granting  a  temporary  in- 
junction, after  summarizing  the  allegations  of  the  bill  we  said:  "In 

appeals  fjpom  interlocutory  orders  it  is  not  our  province  to  determine 
the  rights  of  the  parties  in  the  subject  matter  of  the  litigation. 
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but  sinply  to  deteirmlne  from  the  averments  of  the  bill  whether  the 
party  probftbly  I0  entitled  to  the  relief  sought,  *♦♦ 

"Ij*  do  not  feel  called  upoa  to  paes  upon  the  demurrability 
of  the  bill  or  the  merits  of  the  cauee.   It  ie  enough  to  eay  at 
present  that  the  bill  presents  oircumetances  which  lead  to  a  belief 
that  probably  the  plaintiff  will  be  entitled  to  relief,"  ^e  follow- 
ed the  holding  in  that  case  in  Lee  v.  Haneberry.  (291  111,  App,  517) 
and  cited  a  number  of  other  authorities, 

We  are  also  of  opinion  that  plaintiff's  renedy  at  law 
would  not  b«  aa  coi^^lete  or  adequate  as  a  suit  in  equity.  The  al- 
legations tend  to  show  that  business  was  prospering  and  gx>owing  and 
the  Continental  Corporation  and  its  euocesgor  defendants  had  a 
number  of  customers  frosa  whom  orders  and  royalties  would  probably  be 
reeeived,   Ellis  Electrical  Lab,  Sales  Corp.  t,  Ellis,  269  111.  App, 
417, 

The  order  of  the  Oireuit  eo«urt  of  aoojt  epunty  appealed  froa 
is  affirmed. 


Matehett,  P.J,,  concurs. 
McSurely,  J.,  dieseats. 
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Jerry  ENSimpson/  Plaintiff-Appellee,  v.  A.  B.  Bliss, 
)efendant-App|llant. 

jGen.  No.  9llo  ^  i 

Mk.  PuiisiDik;  JlfsTU'E  iiiioss  doli\'L'i-ccl  tiiL'  opinion  of 
tlie  Court. 

Defendant  A.  B.  Bliss  has  appealed  to  this  Court 
from  a  judgment  of  the  Circuit  Court  of  Logan  Comity, 
Illinois,  in  favor  of  plaintiff  appellee,  Jerry  E.  Simp- 
son, in  the  sum  of  $1375.26  and  costs  of  suit. 

The  complaint  alleged  that  between  June  15,  1933, 
and  November  :24,  1935,  plaintiff  rendered  services  as 
a  l)lacksmith  to  defendant  at  his  request  in  and  around 
a  certain  coal  mine  being  sunk  by  the  defendant  in 
Logan  County,  Illinois,  rendering  22591/2  hours  of  serv- 
ice during  that  period,  for  which  defendant  promised 
to  pay  the  plaintiff  $1575.45  on  the  latter  date ;  that  the 
same  was  not  paid  although  demand  therefor  was  made 
and  plaintiff  prayed  judgment  against  the  defendant 
for  said  amount  and  costs. 

Defendant  moved  to  dismiss  the  complaint  for  fail- 
ure to  allege  that  the  plaintiff  had  suffered  damages  by 
reason  of  the  facts  and  circumstances,  Avhicli  motion 
was  overruled,  and  defendant  thereupon  filed  his  an- 
swer denying  that  plaintiff  had  rendered  services  to 
the  defendant  as  a  blacksmith  between  said  dates  for 
a  total  of  said  number  of  hours,  but  admitted  that 
plaintitf  did  perform  various  and  sundry  services  for 
the  defendant,  the  total  time  spent  in  such  service  be- 
ing unknown  to  the  defendant,  denied  promise  of  pay- 
ment of  the  above  amount  or  of  any  sum  of  money  and 
cash  for  the  services;  admitted  that  no  payment  was 
made  and  denies  that  any  money  was  due  the  plaintiff 
for  such  services. 

The  answer,  as  a  further  defense,  alleged  that  plain- 
tiff Simpson,  at  the  time  he  commenced  performance 
of  service  for  the  defendant,  was  a  member  in  good 
standing  of  Local  93,  Progressive  Miners  of  Amexica, 
and  continued  as  such  member  while  performing  such 
ser\aces;  that  defendant  had  entered  into  an  oral 
agreement  with  the  officers  of  said  local  whereby  said 
officers  agreed  for  and  on  behalf  of  all  members  of  the 
local  of  which  plaintiff  was  a  member  tliat  said  mem- 
bers would  work  f oi-  the  defendant  in  and  about  sinking 
a  mine  shaft  belonging  to  the  defendant;  "that  the  dc- 
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fendaiit  would  pay  for  such  work,  either  in  easli  oi-  in 
preferred  stock  in  the  corporation  to  be  formed  to  lake 
over  and  operate  the  said  mine,  at  defendant 's  option, 
at  the  regular  sciile  of  wages  of  the  said  l^ocal  for  such 
work,  i)ayment  to  be  made  when  the  said  mine  shaft 
had  been  sunk  to  coal  and  coal  was  being  produced 
therefrom  in  paying  quantities.  That  the  said  agree- 
ment was,  by  the  said  officers,  submitted  to  the  mem- 
bers and  was  ratified  by  an  unanimous  vote  of  all  the 
members  present.  That  the  said  plaintiff  was  at  the 
time  of  the  making-  and  ratifying  of  this  agreement  a 
member  in  good  standing  of  the  said  Local.  That  the 
said  mine  shaft  had  not  been,  on  tJie  twenty-fourth  day 
of  November,  A.  D.  1935,  sunk  to  coal,  nor  was  coal 
being  produced  therefrom  on  that  date,  nor  has  the 
said  shaft  since  that  date  been  sunk  to  coal  nor  has  any 
coal  whatever  been  produced  from  the  said  mine  shaft 
to  this  date,  the  nineteenth  day  of  April,  A.  D.  1937." 
To  the  above  answer  and  the  new  matter  of  defense 
therein  contained,  no  reply  was  made  by  the  plaintiff. 

It  appears  from  the  evidence  that  prior  to  October 
15,  1934,  three  coal  mines  had  afforded  employment  to 
a  large  number  of  miners  residing  in  Lincoln,  whicii 
mines  were  closed  and  the  workmen  were  Avithout  em- 
ployment. The  plaintiff  Simpso)i  had  been  a  blacksmith 
employed  in  two  of  these  mines  for  thirty  years.  He 
became  a  member  of  the  above  mentioned  Miner's 
union,  which  had  remained  active,  on  February  17, 
1933,  and  continued  his  membership  until  October  19, 
1936. 

A  number  of  meetings  were  held  by  the  union,  at 
which  the  above  proposition  was  discussed,  and  at 
some  of  these  meetings  plaintiff  Simpson  was  present. 
An  oral  arrangement  and  agreement  was  discussed  for 
the  purpose  of  giving  work  to  the  men  who  would  sanc- 
tion it,  which  agreement  was  verbal  and  not  in  writing. 
In  accordance  thercAxith,  miners  were  selected  from  the 
union  under  an  agreement  to  receive  their  pay  at  the 
union  rate  in  stock  of  the  corporation  when  coal  was 
produced,  -with  which  arrangement  between  defendant 
Bliss  and  the  union,  the  plaintiff  was  familiar. 

Simpson  testified  that  Bliss  employed  him  on  June 
15,  1933,  to  work  in  sinking  the  mine  and  offered  in 
evidence  memoranda  purporting  to  show  that  he  had 
worked  231/.  hours  in  June  and  I7I/2  hours  in  July, 
which  work  was  done  at  his  home,  and  that  he  did  not 
Avork  at  the  mine  until  November.  His  employment  in- 
cluded work  as  a  blacksmith,  in  lavinsr  brick,  setting 
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boilers  and  as  watchman,  tlic  it'S])ective  hours  of  carh 
service  not  aj^poarint;',  hut  (he  ag.n'reg'ate  hours  he 
testified  to  having  worked  was  2259 '/L'  id  a  wage  scale 
of  $8.64-  for  eight  hours. 

Proof  was  also  offei'ed  by  the  plaiidilT  concerning 
certain  conversations  Jiad  between  him  and  Bliss  at  his 
places  of  business,  at  the  mine  and  concerning  cer- 
tain records  and  actions  of  the  Miner's  Union  relating 
to  the  ai'rangements  between  Bliss  and  the  Union,  of 
which  the  plaintiff  was  a  member.  There  is  a  sharp 
conflict  in  the  testimony  of  tlie  witnesses  concerning 
the  alleged  arrangement  between  the  ijlaintiff  and  de- 
I'endant  and  as  to  the  terms  and  conditions  of  the  ar- 
rangement between  the  defendant  and  the  Union. 

In  many  respects  the  facts  in  evidence  and  control- 
ling principles  in  this  case  parallel  those  i-ecited  in  our 
recent  opinion  in  the  case  of  Altnian  v.  Bliss,  Gen.  No. 
9179,  and  in  view  of  our  decision  herein,  it  will  not  be 
necessary  to  recite  the  evidence  in  detail. 

Much  of  the  evidence  of  both  parties  concerns  the 
alleged  agreement  referred  to  in  defendant's  answer, 
to  which  no  reply  nor  denial  was  tiled  by  the  plain- 
titf.  Since  this  evidence  referred  to  an  express  verbal 
contract  not  declared  upon  by  the  plaintiff,  we  hold 
liere,  as  in  Altman  v.  Bliss,  supra,  that  the  plaintitf 
could  not  recover  under  the  allegations  of  liis  com- 
plaint. 

It  is  a  fundamental  rule  with  no  exceptions  that  a 
party  must  recover,  if  at  all,  on  the  case  he  has  made 
for  himself  on  the  pleadings.  He  cannot  make  one 
case  on  his  averments  and  recover  on  another  ground. 
Brodsl-ii  V.  Frauk,  342  111.  110,  173  N.  E.  775^  Ferlrr 
v.  MirUand  Casualty  Co.,  316  111.  552,  147  N.  E.  468; 
Lake  St.  Elevated  R.  Co.  v.  Shaiv,  203  111.  39,  67  N.  E. 
374;  Fornoff^  v.  Smith,  281  111.  App.  232. 

It  is  provided  in  part  by  Section  156,  Chapter  110, 
Illinois  Revised  Statutes,  1939,  being  Section  32  of  the 
Civil  Practice  Act,  that:  "When  new  matter  by  way 
of  defense  or  counterclaim  is  pleaded  in  the  answer, 
a  reply  shall  be  filed  by  the  plaintitf." 

The  answer  of  the  defendant  pleaded  an  express 
contract  in  the  way  of  an  affirmative  defense,  to  which 
the  plaintitf  made  no  reply  or  denial,  and  by  such  fail- 
ure admitted  the  truth  of  said  allegation.  Wiedoeft  v. 
Franl-  Holt  on  &  Co.,  294  111.  App.,  118  (126),  13  N.  E. 
(2d)  %M;Fornoffx.  Smith,  supra,  (236) ;  Watt  v.  Cecil, 
368  111.  510,  15  N.  E.  (2d)  292;  Lewis  v.  Xiemaiiu,  293 
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111.  App.  6;59,  12  N.  E.  (2d)  701;  Ogciit  v.  Bi-uMri),  2S4 
111.  App.  363,  1  N.  E.  (2d)  725. 

Finding  reversible  error  in  the  record,  the  judgment 
of  the  Cii'cuit  Court  of  Logan  County  will  be  reversed 
and  the  cause  remanded  to  said  Court. 

Reversed  and  llcinandcd. 
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Helen  W.  Thooison,  Plaintiff-Appellee,  v.  W.  C.  Miner, 
\        /  /  / 

Defendant- Appidlant. 

,-Geli.>fo.  9208  ,       ,^ 

Mi:.  PilK^jlDiNu  .)  LSTU'ii  iviKs.s  delivered  tlie  opinion  of 
the  Couri 

An  action  at  law  of  fraud  and  deceit  was  filed  in  tlie 
Circuit  Court  of  McDonough  County  by  Helen  M. 
Thomson,  plaintiff  appellee,  against  the  defendant  ap- 
pellant, W.  C.  Miner.  The  case  was  heard  by  the  Court 
without  a  jury  and  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  $1,671.90,  from  which  the  defendant 
has  appealed. 

The  complaint  alleged  in  substance  that  the  defend- 
ant, a  representative  of  Wall  Street  Security  Corpora- 
tion, entered  into  negotiations  with  the  plaintiff  on  or 
about  December  31,  1934,  for  the  purpose  of  having 
her  deposit  with  said  corporation  one  hundred  shares 
of  common  stock  of  Swift  &  Company  which  had  come 
to  her  from  funds  left  to  her  by  her  father ;  that  the 
defendant  was  familiar  with  the  affairs  and  condition 
of  the  corporation  and  received  compensation  for  his 
services;  that  as  an  inducement  to  her  to  so  deposit 
her  stock,  he  stated  and  represented  to  her  that  if  she 
would  deposit  the  stock  wdth  the  corporation,  said  cor- 
poration would  return  and  re-deliver  said  stock  to  her 
at  any  time  upon  giving  fifteen  days'  notice  to  said 
corporation,  "which  statement  was  false,  and  known 
by  the  defendant  to  be  false,  or  should  have  been  known 
by  him  to  have  been  false,  or  if  he  was  ignorant  of 
such  fact,  such  representation  should  not  have  been 
made;"  that  the  defendant  exhibited  to  the  plaintiff 
certain  affidavits  purporting  to  be  from  various  in- 
surance companies  and  financial  concerns  of  the  City 
of  Chicago  to  the  effect  "that  the  said  Wall  Street 
Security  Corporation  was  a  sound  corporation  and 
that  he  did  then  represent  it  was  entirely  solvent  and 
responsible  for  any  and  all  of  its  undertakings;"  that 
the  plaintiff  relying  on  the  statement  of  the  defendant, 
deposited  one  hundred  shares  of  Swift  and  Company's 
stock  of  the  par  value  of  $2.3.00  with  the  defendant,  and 
that  he  accepted  the  same  to  be  forwarded  to  the  Wall 
Street  Corporation  upon  the  basis  of  the  representa- 
tions made  by  him  and  did  forward  said  stock  to  said 
corporation,  and  that  the  plaintiff"  received  from  Wall 
Street  Security  Corporation  a  certificate  reciting : 
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"The  "Wall  Street   Secnvity   Corporation  liereby 

agrees  to  deliver  to  Helen  M.  Thomson,  the  securities 

listed  below  upon  fifteen  days'  notice: 

100  shares  Swift  &  Company  capital  stock. 

Wall  Street  Security  Corporation 
By  W.  W.  Porter  (Signed), 

President. 
Dated  Jan.  2,  1935." 

The  complaint  further  alleges  that  instead  of  re- 
taining said  stock  for  her  benefit,  as  represented  by 
the  defendant,  said  slock  was  sold  by  the  Wall  Street 
Security  Corporation  and  possession  given;  that  on  or 
about  February  15,  1935,  she  made  demand  on  said 
corporation  for  the  return  of  the  stock  and  that  the 
stock  was  never  returned;  that  on  December  31,  1934, 
the  Wall  Street  Security  Corporation  was  not  solvent 
and  responsible  for  its  undei'takings;  that  on  May  1, 
1935,  it  filed  a  petition  in  bankruptcy  and  was  adjudged 
bankrupt  that  the  fair  cash  market  value  of  said 
stock  of  $2,000. 

A  motion  by  defendant  to  strike  the  complaint  in  the 
nature  of  a  demurrer  was  overruled.  An  answer  was 
then  filed  denying  all  material  allegations  in  the  com- 
plaint that  charge  fraud  on  the  part  of  the  defendant, 
and  admitting  that  a  certain  prospectus  and  affidavits 
were  exhibited  to  the  plaintiff,  who  examined  them  and 
relied  thereon  in  making  her  contract  with  the  Wall 
Street  Security  Corporation,  if  an}^  was  made,  and  also 
admitting  that  plaintiff  deposited  one  hundred  shares 
of  common  stock  of  Swdft  &  Company  with  the  cor- 
poration. The  answer  also  pleaded  as  a  separate  de- 
fense that  the  plaintiff  had  filed  her  claim  in  bank- 
ruptcy in  the  sum  of  $2,000  and  had  received  thereon 
the  sum  of  $614.82,  and  that  she  had  thereby  elected 
to  pursue  her  remedy  against  the  Wall  Street  Security 
Corporation  and  released  the  defendant  from  any  and 
all  liability.  Plaintiff  replied  thereto  denying  the 
matters  set  forth  in  the  special  defense. 

The  plaintiff's  evidence  disclosed  that  she  has  lived 
in  Macomb,  Illinois,  for  several  years,  separate  from 
her  husband,  who  is  incurably  insane  and  is  confined 
in  a  hospital;  that  she  has  known  the  defendant  his 
entire  life;  that  on  December  15,  1934,  she  met  him 
in  Macomb,  Illinois,  and  asked  his  opinion  with  refer- 
ence to  S-^-ift  &  Company's  stock;  that  he  stated  that 
it  was  a  strong  stock  and  advised  her  to  keep  it;  that 
in  his  conversation  he  further  stated  that  he  had  a  way 
to  obtain  more  income  on  the  stock  and  would  like  to 
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talk  the  matter  over  with  her;  that  a  few  days  later, 
he  called  at  her  office  and  told  her  that  if  she  would 
give  him  the  stock  to  deposit  with  the  Wall  Street 
Security  Corporation,  she  would  receive  a  return  of 
six  per  cent  interest  above  what  she  was  then  getting 
for  the  Swift  &  Company's  stock;  that  the  Wall  Street 
Security  Cor]i)oration  was  a  very  strong  concern, 
backed  by  the  Wall  Street  Trust  Company  of  New 
York,  which  secured  its  financial  standing  and  that 
the  latter  company  would  guarantee  a  return  of  stock 
within  fifteen  days.  He  later  called  upon  the  plain- 
tiff with  a  number  of  affidavits  and  statements  with 
reference  to  the  soundness  of  the  Company,  many  of 
which  were  written  on  letterheads,  and  a  prospectus 
of  the  Company  which  were  examined  by  her.  The 
defendant  and  his  wife  had  invested  in  excess  of 
$50,000  with  the  Wall  Street  Security  Corporation,  and 
suffered  a  loss  on  their  investment  in  the  same  pro- 
portion that  the  plaintiff  had. 

The  only  allegations  with  reference  to  fraud  on  the 
part  of  the  defendant  are  found  in  paragraphs  five 
and  ten  of  the  compaint,  to  which  defendant's  motion 
to  strike  had  been  overruled.  Paragraph  Five  alleges 
' '  that  the  defendant  represented  to  the  plaintiff  that  if 
she  would  deposite  stock  with  the  Wall  Street  Security 
Corporation,  that  said  corporation  would  return  and 
deliver  said  stock  to  her  at  any  time  upon  giving  fif- 
teen days'  notice  to  the  corporation,  which  statement 
was  false,  and  known  by  the  defendant  to  be,  or  should 
have  been  known  to  him  to  be  false,  or  if  he  was  ignor- 
ant of  such  fact,  such  representation  should  not  have 
been  made." 

Defendant  assigired  error  in  overruling  his  motion 
to  dismiss  the  complaint  and  in  denying  motion  to 
strike  paragraphs  five  and  eight  thereof;  in  the  ad- 
mission and  refusal  to  admit  certain  testimony;  in 
denying  defendant's  motion  to  dismiss  the  complaint 
made  at  the  close  of  plaintiff's  evidence  and  failure 
to  enter  judg-ment  in  favor  of  the  defendant  at  the 
close  of  all  the  evidence ;  in  entering  judgment  in  plain- 
tiff's favor  and  in  not  finding  that  the  plaintiff  had 
elected  an  inconsistent  remedy  in  tort  following  allow- 
ance of  claim  and  credit  thereon  in  the  bankruptcy 
proceeding. 

Upon  review  of  the  pleadings,  evidence  and  rulings 
of  the  Court  herein,  it  appears  that  the  same  sustains 
the  contention  of  the  defendant  that  the  alleged  false 
representation  concerned  a  promise  to  do  some  act  in 


Page  4  Gen.  No.  9208 

the  future  and  not  of  a  wilful  and  fal«e  representation 
of  an  existing  or  past  fact,  concerning  wliicli  contention 
the  respective  parties  have  argued  extensively  and 
cited  numerous  authorities. 

In  Illinois,  in  order  to  state  and  recover  damages  in 
an  action  at  law  for  fraud  and  deceit,  llie  false  repre- 
sentation relied  upon,  in  order  to  constitute  a  cause 
of  action,  must  be  a  representation  as  to  an  existing 
or  past  fact  and  not  a  mere  promise  to  do  some  act 
in  the  future.  A  failure  to  comply  with  a  future  pro- 
mise does  not  constitute  fraud.  The  general  rule  is 
that  to  amount  to  fraud  there  must  be  a  wilful,  false 
representation  as  to  an  existing  or  past  fact.  Brodsk/j 
V.  Frank,  342  111.  110, 118 ;  173  N.  E.  775,  and  cases  there 
cited. 

In  the  case  of  ]Vrig]it  v.  Peabody  Cual  Coin-paiiij, 
290  111.  App.  110,  115;  8  N.  E.  (2d)  68,  this  Court  held 
that  the  essential  elements  of  an  action  on  the  case  for 
fraud  and  deceit  are  that  the  defendant  made  represen- 
tations that  were  false;  tliat  they  were  known  by  the 
defendant  to  be  false  and  made  to  deceive  the  plain- 
tiff; that  the  plaintiff  believed  the  representations; 
that  the  plaintiff  reasonably  relied  on  such  representa- 
tions and  acted  thereon  to  his  damage  or  injury. 

Furthermore,  it  is  the  settled  law  in  this  state  that 
to  constitute  fraud  at  law,  the  representations  must 
be  an  affirmance  of  fact  and  not  a  mere  promise  or 
expression  of  opinion  or  intention.  Keitliley  v.  Mufua! 
Life  Ins.  Co.  of  Neiv  York,  Til  111.  584,  111  N.  E.  503 ; 
Bielhy  v.  Bielhy,  333  111.  478,  165  N  .E.  231 ;  Wriyht 
v.  Peabody  Coal  Co.,  supra. 

Nowhere  does  it  appear  in  the  allegations  of  para- 
graphs five  or  eight  or  elsewhere  in  the  complaint  or 
proof  herein  that  a  false  representation  was  made  as 
to  an  existing  or  past  fact  as  distinguished  from  a 
mere  promise  to  do  some  act  in  the  future.  Failure 
to  comply  with  a  future  promise  does  not  constitute 
fraud.  Wliatever  the  purpose  of  the  defendant  may 
have  been  in  promising  the  plaintiff  that  if  she  decided 
in  the  future  that  she  desired  the  return  of  her  stock, 
the  company  would,  upon  fifteen  days'  notice  and  de- 
mand therefor,  return  the  same  to  her,  such  promise 
to  do  a  future  act  and  proof  thereof  would  not  state 
nor  sustain  a  cause  of  action  at  law  for  fraud  and 
deceit. 

In  an  action  at  law  for  fraud  and  deceit,  the  rules 
of  common  law  pleading,  including  representation, 
falsity,  scienter,  deception  and  injury,  must  be  pleaded. 
Johnston  v.  SJtockey.  335  111.  363,  167  X.  E.  54. 
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The  Trial  Court  erred  in  denying  defendant's  motion 
to  strike  tlie  fifth  and  ei^lith  paragraphs  of  tlie  com- 
phunt,  wliich  motion  sliould  have  been  allowed.  We 
further  hold  that  the  Trial  Court  erred  in  enterin.i;- 
judgment  in  favor  of  the  plaintiff  upon  the  pleadings 
and  evidence  herein. 

The  judgment  of  the  Circuit  Court  of  McDonough 
County  will  therefore  be  reversed  and  the  cause  re- 
manded with  directions  to  proceed  in  accordance  with 
the  rulings  herein. 

Reversed  and  Remaitdrd. 


(A-132'JG— 1-401      H 
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FirsKNational/Bank  of  Mt.  Auburn,  Illinois,  PlJiintiff- 

X         /  ■  .    \ 

Ap|>ellee/v.  School  District  No.  63  of  Christiaa 

Coi^ty,  Illinois,  Defendaftit-Appellant. 

Gen;  No.  9200  ;     v^     ,_     . 

Ml!.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

For  a  period  of  about  two  years  prior  to  July  9, 
1838,  one  R.  J.  Nier,  had  been  engaged  in  selling  School 
Playground  equipment  as  the  authorized  dealer  and 
representative  of  the  Howell  Playground  Equipment 
Company  of  Danville,  Illinois.  On  the  above  date  he 
called  upon  the  Directors  of  School  District  No.  63, 
Christian  County,  Illinois,  and  sold  them  certain  play- 
ground equipment.  The  articles  were  to  be  delivered 
and  installed  by  Nier  before  the  beginning  of  the  next 
school  term.  The  order  was  made  out  upon  the  blanks 
furnished  Nier  by  the  Howell  Company  and  recited 
that  the  directors  of  the  school  agreed  to  purchase  of 
R.  J.  Nier  "authorized  dealer  in  the  products  of  Howell 
Playground  Equipment  Company  of  Danville,  Illinois ' ' 
certain  equipment  designated  in  the  order.  The  order 
was  accepted  by  R.  J.  Nier,  dealer. 

After  obtaining  the  order  Nier  Avent  to  Danville  and 
called  on  B.  L.  How^ell  of  the  Danville  concern  who 
testified  that  Nier  said  he  had  the  order  but  did  not 
have  the  money  to  pay  for  it,  and  proposed  to  Howell 
that  if  the  company  would  deliver  the  equipment  Nier 
would  accompany  Howell  to  the  school  board  and  col- 
lect the  amount  due  and  pay  the  Howell  Company  for 
the  same.  Accordingly  on  August  22,  1938,  the  Howell 
Company  placed  the  equipment  on  a  truck  and  deliv- 
ered the  same  upon  the  school  grounds.  On  the  eve- 
ning of  the  same  day  Nier  called  upon  John  C.  Sergeant, 
Clerk  of  the  Board,  and  told  him  the  equipment  was 
on  the  school  grounds  but  that  he  had  to  pay  for  it  be- 
fore it  left  Danville;  that  he  was  short  of  funds  with 
Avhich  to  pay  the  truckers  and  to  obtain  materials  and 
labor  for  the  installation  of  the  equipment.  He  asked 
for  payment  promising  to  return  the  next  morning 
and  attend  to  the  installation.  The  Clerk  then  prepared 
a  regular  school  order  payable  to  R.  J.  Nier  for  the 
sum  of  $200.00,  the  price  of  the  articles  purchased. 
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signed  the  same  and  delivered  it  to  Nier.  Tlie  order  in- 
trodnced  in  evidence  also  bore  the  signature  ol'  George 
F.  Lawrence,  President  of  the  School  Board,  and 
on  its  face  stated  the  purpose  for  which  it  was  drawn 
as  follows:  "New  Equipment  not  attached  to  build- 
ing. $200.00".  Early  the  next  morning  Nier  presented 
the  school  order  at  the  First  National  Bank  of  Mt. 
Auburn,  Illinois,  where  he  had  many  times  cashed 
similar  orders  and  the  bank  paid  him  the  sum  of 
$200.00.  The  order  Avas  drawn  on  the  First  Trust  and 
Savings  Bank  of  Taylorville,  Illinois.  Later  in  the 
morning  of  Augaist  23rd,  1938,  Howell  appeared  on 
the  scene  and  not  being  able  to  locate  Nier,  visited  the 
bank,  learned  that  the  order  had  been  cashed  and  then 
notified  the  school  directors  that  the  equipment  did  not 
belong  to  Nier,  but  to  the  Howell  Company,  and  before 
the  school  oi'der  had  cleared,  payment  was  stopped. 
Nothing  has  been  heard  of  Nier  since  that  time,  and 
the  order  has  not  been  paid.  The  school  directors 
made  arrangements  with  Howell  to  leave  the  equip- 
ment on  the  school  site  and  to  install  the  same.  It  has 
since  been  used  by  the  pupils  of  the  school,  and  Howell 
was  paid  by  the  school  directors.  Thereafter  the  First 
National  Bank  of  Mt  Auburn  started  suit  against  the 
Board  of  Directors  of  School  District  No.  63  in  Justice 
Court  and  secured  a  judgnnent  for  $203.64,  being  the 
amount  of  the  order  plus  protest  fees.  An  appeal  was 
taken  to  the  Circuit  Court  of  Christian  County  where 
.I'udgment  for  the  same  amount  was  rendered  in  favor 
of  the  First  National  Bank  of  Mt.  Auburn,  from  which 
judgment  this  appeal  arises. 

It  is  insisted  by  the  Appellant  School  District  that 
the  Appellee  Bank  is  merely  an  assignee  of  the  payee 
in  the  order,  Nier,  and  therefor  stands  in  the  same  po- 
sition as  such  payee,  and  has  no  greater  rights  than 
Nier  would  have  in  this  same  suit  as  plaintiff ;  that  any 
defense  that  would  be  good  as  against  Nier,  is  equally 
good  against  the  bank  as  an  assignee  of  the  school 
order.  This  we  concede  to  be  a  correct  principal  of 
law,  Newell  v.  School  Directors,  68  111.  515.  People 
ex  rel  v.  Johnson,  100  111.  537.  However  the  defenses 
interposed  in  the  Newell  case  are  clearly  distingtiisli- 
able  from  the  facts  in  the  case  at  bar.  In  that  case  it 
was  stipulated  that  the  articles  ordered  by  the  School 
Directors  had  never  been  delivered,  nor  any  part 
thereof  and  the  Court  held  that  the  directors  had  no 
power  to  issue  orders  payable  at  a  future  date  and 
there  was  an  entire  failure  of  consideration.     It  was 


Page  3  Gen.  No.  9200 

I'urtlier  held  that  the  school  order  in  question  did  not 
show  on  its  face  for  what  jjurpose  it  was  drawn  as 
required  by  statute  and  was  void  for  that  reason. 

In  the  present  case  the  School  Directors  dealt  en- 
tirely A\ith  R.  J.  Nier  and  purchased  the  eiiuiijment 
from  him  as  the  authorized  dealer  in  the  products  of 
the  Howell  Company.  The  equipment  was  delivered 
upon  the  school  premises  before  Niei'  applied  for  pay- 
ment. The  order  was  issued  to  him  direct  and  by  him 
presented  to  the  Appellee  l)ank  and  cashed.  Howell 
was  not  known  in  the  transaction  until  all  above  facts 
had  transpired.  There  is  no  proof  of  a  failure  of  con- 
sideration. The  equipment  has  been  delivered,  it  has 
been  installed  and  is  being  used.  If  there  was  some 
understanding  between  the  Howell  Company  and  Nier 
as  to  how  the  money  should  be  collected  and  divided, 
that  was  no  concern  of  the  School  Directors  without 
some  notice  of  a  limitation  upon  the  authority  of  the 
agent  Nier. 

"The  law  is  well  settled  that  a  principal  is  bound 

equally  by  the  authority  which  he  actually  gives  his 

agent  and  by  that  which  by  his  o^\^l  acts  he  appears 

to  give. ' ' 

Fabcr-Miisser  Co.  v.  Dee  Clai/  Co.  291  111.  240.,  and  in 

the  same  case  quoting  from  2  Corpus  Juris  573,  the 

Court  approved  of  the  following  rule: 

"Apparent  authority  in  an  agent  is  such  authority 
as  the  principal  knowingly  permits  the  agent  to  as- 
sume or  which  he  holds  his  agent  out  as  possess- 
ing ;  such  authority  as  he  appears  to  have  by  reason 
of  the  actual  authority  which  he  has ;  such  authority 
as  a  reasonably  prudent  man,  using  diligence  and 
discretion,  in  view  of  the  principal's  conduct  Avould 
naturally  suppose  the  agent  to  possess." 
The  Howell  Company  may  have  a  just  and  valid 
claim  against  R.  J.  Nier,  but  the  School  Directors  in 
our  judgment  have  no  valid  defense  against  the  claim 
of  the  Appellee  Bank.     The  judgment  of  the  Circuit 
Court  is  afiSrmed. 

Affirmed. 
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Edith,  McCaiithy/  Plaintiff-fLppellee,  v.  Willialn  1?ray, 
■\   /        DefendantiA-ppellant, 

j  \  Gen.  No.  9203  '  -'    '-    •^'      -  >- 

Mk.  JvaXiicE  FuLTux  deli\  ured  Uio  oi)iiiioii  of  the 
Court.      ,../ 

i)\i  the  5th  day  of  August,  IDoT,  the  Defendant-Ap- 
pellant William  Gray,  while  driving  his  automobile 
in  a  westerly  direction  over  and  aloug  State  Route  No. 
10,  and  at  its  intersection  with  19th  Street,  in  the  City 
of  Hamilton,  Illinois,  struck  the  Plaintiff-Appellee 
Edith  McCarthy,  as  a  result  of  which  the  Appellee 
sustained  severe  personal  injuries.  This  action  was 
brought  by  the  Appellee  to  recover  damages  for  such 
injuries.  A  trial  in  the  Circuit  Court  of  Hancock 
County  resulted  in  a  verdict  by  a  jury  in  the  sum  of 
$3,8110.00  in  favor  of  Appellee,  and  upon  which  verdict 
judgment  was  entered  by  the  Court.  The  appeal  here 
is  from  that  judgment. 

The  complaint  consisted  of  one  count  and  charged 
that  the  Appellant,  William  Gray,  was  driving  a  Ford 
V8  automobile  in  a  westerly  direction  upon  and  along 
a  public  highway  known  as  Route  10,  where  said  road 
intersects  liJth  Street;  that  the  Appellee  was  a  pedes- 
trian and  was  starting  to  cross  the  highway  from  the 
north  side  to  her  place  of  business  at  the  southwest 
corner  of  said  intersection;  that  she  was  at  all  times 
in  the  exercise  of  due  care  and  caution  for  her  own 
safety;  that  Appellant  operated  his  automobile  at  a 
speed  greater  than  was  reasonable  and  proper,  having 
no  regard  to  the  traffic  in  use  of  the  highway  so  as  to  en- 
danger the  life  and  limb  of  other  persons  lawfully  upon 
the  highway ;  that  he  failed  to  keep  a  lookout  for  other 
persons  lawi:'ully  upon  the  highway;  that  he  failed  to 
apply  and  use  his  brakes  so  as  to  stop  his  automobile 
and  avoid  striking  the  Appellee;  that  he  failed  to 
sound  his  horn  and  warn  Appellee  of  his  approach  and 
that  he  failed  to  maintain  a  reasonably  safe  control 
over  the  movement  and  operation  of  his  automobile. 
That  he  carelessly  and  negligently  drove  his  auto- 
mobile against  the  Appellee  ^^'ith  great  force  and  \io- 
lence  and  thereby  injured  her. 
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The  Aiipellant  is  his  answer  admitted  the  ownership 
of  the  automobile,  and  that  he  was  driving-  same  but 
denied  all  other  material  allegations  and  charges  con- 
tained in  the  Complaint. 

It  is  admitted  in  the  testimony  that  the  accident  took 
place  about  noon  on  August  5th,  1937;  that  the  day 
was  clear  and  the  visibility  good  and  that  the  pave- 
ment was  dry.  Slate  Route  10  runs  east  and  west 
through  the  City  of  Hamilton,  is  66  feet  wide  with  an 
18  foot  cement  slab  down  its  center.  19th  Street  is  a 
well  graveled  road  running  North  and  South,  is  66  feet 
wide  and  has  a  sidewalk  on  the  east  side  thereof  but 
no  sidewalk  on  the  west  side  of  the  street.  The  Ap- 
pellee operated  a  grocery  store  at  the  southwest  corner 
of  the  intersection  of  Route  10  with  19th  Street.  On 
the  northwest  corner  of  the  intersection  is  located 
Berry's  Service  Station.  At  the  northeast  corner  of 
the  intersection  is  located  what  is  known  as  Tom  Holts- 
claw's  store.  There  is  a  "stop"  sign  about  four  feet 
west  of  the  west  line  of  19tli  Street  and  on  the  North 
side  of  RoutelO.  Located  SS^li  feet  east  of  the  east 
line  of  19th  Street  is  a  cottonwood  tree  about  four 
feet  in  diameter  and  about  15.2  feet  north  of  the  north 
side  of  the  slab  on  Route  10.  The  portion  of  the  city 
east  of  this  intersection  was  one  of  the  built-up  resi- 
dence sections  of  Hamilton. 

On  the  day  of  the  accident  the  Appellee  was  return- 
ing to  her  store  from  the  north  side  of  Route  10.  She 
had  been  to  a  mail  box  north  of  Holtsclaw's  store  on 
the  east  side  of  19th  Street.  As  she  returned  she  went 
to  the  northwest  corner  of  the  intersection  and  pro- 
ceeded south  on  the  line  where  the  crossing  would 
have  been  if  there  had  been  a  sidewalk.  There  was 
a  car  setting  off  the  slab  on  the  shoulder  of  Route  10  a 
foot  or  two  and  pretty  close  to  the  Cottonwood  tree. 

As  the  Appellee  approached  from  the  north  she 
stopped  when  she  was  about  three  or  four  feet  from 
the  slab  and  looked  east  and  west  but  saw  nothing 
approaching.  She  stepped  onto  the  slab  and  had  taken 
two  or  three  steps  on  the  pavement  when  she  heard 
the  screeching  of  the  brakes  to  Appellant's  car  and 
attempted  to  get  out  of  the  way  but  was  struck  some- 
where near  the  stop  sign  and  injured. 

There  was  a  road  sign  about  700  feet  east  of  the 
intersection  reading  ' '  30  M.  P.  H. "  The  Appellant  was 
driving  his  car  at  a  speed  of  from  45  to  60  miles  per 
hour  and  first  saw  Appellee  when  he  was  about  150 
to  200  feet  away  from  the  spot  Avhere  the  acc-ident 
occurred,  and  noticed  she  was  approaching  the  slab. 
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When  Appellant  was  distant  about  75  feet  and  as 
Api)ellee  stepped  on  the  pavement  he  applied  his  In-akes 
and  swerved  south  but  not  far  enough  to  avoid  the 
accident.  At  the  time  of  the  impact  his  car  was  travel- 
ling somewhere  from  8  to  oO  miles  per  hour.  Appel- 
lant did  not  sound  his  horn  nor  give  any  other  warning 
of  his  approach.  The  sound  of  his  brakes  was  heard 
for  considerable  distance  away  and  tire  marks  showed 
on  the  pavement  for  a  distance  of  more  than  66  feet. 
The  Appellee  was  thrown  high  in  the  air  and  landed  on 
the  north  shoulder  of  Route  10  sustaining  a  compound 
comminuted  fracture  of  the  tibial  bone  of  the  right 
limb  just  above  the  ankle.  She  suffered  other  bruises 
and  lacerations  as  well  as  an  injury  to  her  back.  The 
extent  of  the  injuries  is  not  in  controversy. 

In  seeking  a  reversal  of  the  judgment  in  this  case 
the  Appellant  urges  two  main  reasons,  one  that  the 
record  shows  the  Appellee  did  not  exercise  due  care 
for  her  own  safety  and  the  other  that  the  Court  erred 
in  refusing  certain  instructions  offered  on  the  part  of 
the  Appellant.  It  is  the  theory  of  the  Appellant  that 
Aug-ust  5tli  was  a  clear  day;  that  the  Appellee  had 
good  eyesight  and  when  she  looked  east  along  Route 
10  before  stepping  on  to  the  pavement,  by  using  her 
faculties  to  aviod  injury,  she  should  have  seen  the 
approaching  car;  that  to  say  she  looked  and  did  not 
see  was  not  sufficient  excuse  to  relieve  her  of  the  duty 
to  exercise  due  care ;  Appellant  also  insists  that  when 
she  did  see  the  car  she  had  ample  time  if  she  had  exer- 
cised due  care  to  get  out  of  the  way.  Our  Courts  have 
uniformly  held  that  the  question  of  contributoiw  neg- 
ligence is  one  which  is  pre-eminently  a  fact  for  the  con- 
sideration of  the  jury.    Blumh  v.  Getz,  366  111.  273. 

In  that  case  the  Court  said  that  it  was  not  negli- 
gence per  se  for  a  pedestrian  to  be  upon  the  highway, 
and  further  "As  a  matter  of  common  knowledge,  pe- 
destrians upon  highways  running  through  the  country 
use,  and  have  a  right  to  use,  such  highways,  as  well 
as  the  autoist,  and  both  hold  a  mutual  obligation  each 
to  the  other,  to  observe  their  reciprocal  rights."  In 
the  present  case  the  negligence  of  the  Appellant  is 
practically  conceded.  According  to  his  o\y\\  testimony 
lie  was  travelling  at  the  rate  of  45  miles  per  hour  when 
he  first  saAV  Appellee  approaching-  the  pavement  and 
while  he  was  200  feet  away;  that  when  she  stepped 
about  two  steps  on  the  pavement  he  was  75  feet  away 
and  applied  his  brakes.  That  he  swerved  and  tried 
to  avoid  striking  Appellee  but  could  not  do  so ;  that  he 
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was  travolling  about  15  miles  per  lioui-  at  the  time  of 
the  impact.  The  evidence  of  the  other  witnesses  proved 
conclusively  that  he  did  not  sound  his  horn  or  give  any 
other  warning  of  his  approach.  Even  if  the  Appellee 
had  seen  the  car  of  Aijpellant  I'UU  feet  away  just  as 
she  was  stepping  on  to  the  paxement,  the  jury  might 
well  take  into  consideration  in  its  deliberation  the  fact, 
if  it  was  a  fact,  that  if  Appellant  has  observed  the 
speed  and  safety  laws  of  the  State  of  Illinois  she 
would  have  had  ample  opportunity  with  safety  to  cross 
the  highway  in  apt  time  before  Appellant's  car  reached 
the  west  side  of  19th  Street.  In  addition  the  jury  had 
a  perfect  right  to  determine  as  a  question  of  fact 
whether  the  cottouwood  tree  four  feet  in  diameter  and 
the  automobile  standing  between  the  tree  and  the  edge 
of  the  pavement  in  any  manner  obscured  her  view.  In 
TJwmas  v.  Buchanan,  3.57  111.  270  the  Court  held  that 
the  question  of  due  care  on  the  part  of  a  plaintiff  is 
always  a  question  of  fact  to  be  submitted  to  a  jury 
whenever  there  is  any  evidence  in  the  record  which, 
with  any  legitimate  inference  that  may  reasonably  and 
legally  be  drawn  therefrom,  tends  to  show  the  exercise 
of  due  care  on  the  part  of  the  plaintiff.  In  Gannon  v. 
Kid,  252  App.  550,  the  Court  said  on  page  558 : 

"Her  care  or  want  of  care  was  for  the  jury  to 
determine  under  all  the  surrounding  circumstances 
that  existed  at  and  prior  to  her  injury.    The  proof 
tends  to  show  that  she  looked  before  crossing  the 
street,  and  could  not  be  held  to  be  bomid  to  antici- 
pate that  defendant's  car  would  approach  at  such 
rapid  speed  without  giving  her  due  warning." 
Under  the  circumstances  surrounding  the  accident  in 
this  case  we  do  not  believe  it  can  be  said  that  the  con- 
duct of  the  Appellee  constituted  contributory  negli- 
gence as  a  matter  of  law. 

Appellant  complains  particularly  of  the  refusal  of 
the  trial  Court  to  give  two  instructions  offered  by  the 
defendant.  Instruction  No.  2  which  was  refused  em- 
bodied the  principle  of  law  that  if  Appellee  had  an 
unobstructed  view  of  the  car  of  Appellant  approaching 
her  from  the  east,  that  she  could  not  rely  upon  the 
assumption  that  there  would  not  be  a  violation  of  the 
statutory  duty  of  the  driver  of  the  car  with  reference 
to  speed,  sounding  the  horn  or  other  statutory  require- 
ment, but  that  she  must  use  such  care  and  caution  to 
avoid  injury  as  a  reasonable  and  cautious  person  would 
have  used,  and  if  she  did  not  do  so,  then  she  could  not 
recover.    It  is  sufficient  answer  to  sav  that  in  all  the 
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Appellant  tendered  37  instructions  to  the  Court,  '23  of 
which  were  given.  Sixteen  of  those  instructions  eml>od- 
ied  the  question  of  due  care  or  contributory  negligence 
on  the  part  of  the  Appellee  and  the  jury  were  well  and 
fully  instructed  upon  those  principles  of  law. 

^'urther  objection  was  made  to  the  refusal  of  in- 
struction No.  4  tendered  by  Appellant.  This  instruc- 
tion contained  a  definition  of  contributory  negligence 
and  coupled  with  it  a  definition  of  the  word  "proxi- 
mately". As  this  word  and  the  term  "proximate 
cause"  was  used  frequently  in  the  instructions  an  in- 
dependent instruction  containing  an  accurate  delinition 
of  those  terms  would  have  been  helpful  but  invohed 
as  it  was  with  particular  reference  to  the  instruction 
on  contributory  negligence  which  was  covered  in  many 
other  instructions,  we  do  not  consider  the  Court  erred 
in  refusing  No.  4.  The  Appellee  offered  11  instructions 
all  of  which  were  given  and  do  not  seem  to  be  criticized. 
Un  the  whole  series  it  is  the  opinion  of  this  Court  that 
no  substantial  error  was  committed  by  the  Court  in 
refusing  the  instructions  about  which  complaint  was 
made. 

In  our  opinion  the  record  in  this  case  sustains  the 
judgment  of  the  Circuit  Court  and  it  is  therefore 
affirmed. 

Affirmed. 
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PuBL^HniD  IN   AbSTKACT 


Franfc^Altjihan,  Plaintiff- Apjellee,  v.  A.  B.  Bliss,  D>-- -.  .. 
fendant-Apnellant. 

Gen.  n/9179         ^  (\   ^    J     ^        00/»^ 

■;       \  ^.^^^^  «^-''      "^     t^'        X   ®  fi  ®        O 

Mil.  Ju!^-icE  Hayes  delivered  the  opinion  of  tlie 
Court.        ' 

This  i.s  an  appeal  in  the  Circuit  Court  of  Logan 
County,  Illinois,  from  a  judgment  in  favor  of  the  plain- 
tiff (appellee)  Frank  Altman,  against  the  defendant 
(appellant)  A.  B.  Bliss  for  the  sum  of  two  thousand 
five  hundred  forty  five  and  65/100  ($2,545.65)  dollars, 
and  the  costs  of  the  suit. 

The  complaint  alleged  that,  on  the  23rd  day  of  May, 
1935,  defendant  entered  into  a  verbal  agreement  with 
the  plaintiff";  hired  the  plaintiff"  as  craneman  in  sinking 
a  coal  mine  in  Logan  County,  and  agreed  to  pay  the 
plaintiff  the  sum  of  $1.08  per  hour.  Complaint  also 
alleged  performance  by  the  ])laintiff,  and  set  forth  the 
sum  of  3,6191/2  hours  as  the  total  time  plaintiff  worked 
for  defendant. 

The  defendant,  by  his  answer,  denied  that  he  entered 
into  a  verbal  or  any  other  contract  of  employment  with 
the  plaintiff  as  engineer  and  craneman,  and  denied 
that  he  agreed  to  pay  the  plaintiff  $1.08  an  hour  for 
labor. 

It  appears  from  the  record,  that  for  many  years 
prior  to  1931,  there  had  been  three  coal  mines  operated 
m  the  City  of  Lincoln,  which  gave  em])lovment  to  many 
coal  miners.  The  last  of  these  mines  was  closed  about 
1931,  throwing  the  miners  out  of  emiilo^-ment.  In  the 
Spring  of  1935  a  movement  was  instituted  l)v  the  de- 
fendant, A.  B.  Bliss,  with  the  cooperation  of  the  Cham- 
ber of  Commerce  of  the  Citv  of  Lincoln,  and  the  Union 
of  the  Progressive  Miners  of  America  in  Lincoln,  to 
sink  a  shaft  for  a  new  coal  mine  about  two  miles  west 
of  the  city. 

Bliss  entered  into  a  verbal  agreement  with  Local  93 
of  the  Progressive  Miners  of  Illinois,  located  at  Lin- 
coln, Illinois,  whereby  said  local  furnished  certain  of 
its  members  to  do  the  work  in  sinking  the  mine  at  the 
regular  union  wage  scale,  i)ayment  to  be  made,  how- 
ever, for  such  woi-k,  in  stock  of  the  companv  sinldng 
said  mine,  until  the  mine  should  be  completed  and  coa'l 
should  be  reached.     The  plaintiff  Frank  Altman   had 
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for  many  Year.s  been  a  coal  miner  in  the  City  of  Lin- 
coln, and  had  been  a  former  member  of  a  Union  of  the 
United  Mine  Workers,  bnt  had  lost  liis  meml)erslup 
in  said  Union,  and  at  the  time  of  his  starting  tu  work 
for  Bliss  was  not  a  member  of  any  union. 

On  or  about  May  22,  1935,  Bliss  and  Allman,  in  the 
presence  of  the  witness  Simpson,  had  a  conversation 
in  regard  to  Bliss  employing  Altman  to  operate  the 
crane  in  opening  the  shaft.  There  is  a  sharp  conflict  in 
the  evidence  as  to  the  substance  of  this  conversation, 
it  being  contended  by  the  plaintiff  Altman  that  Bliss 
agreed  to  pay  him  the  regular  union  wage  scale  for 
cranomen,  although  no  exact  fig-ure  was  mentioned  by 
the  parties.  The  defendant  Bliss,  on  the  contrary, 
contends  that  he  told  Altman  there  would  bo  no  money,, 
but  if  he  wanted  to  go  along  as  the  other  miners  were 
doing,  he  could  go  out  and  go  to  work. 

Plaintiff's  case  is  based  on  an  expressed  contract  for 
$1.08  an  hour  as  set  up  in  the  complaint.  The  record 
discloses  that  the  proofs  to  sustain  this  averment  are 
meager,  indefinite  and  uncertain,  there  being  the  plain- 
tiff, defendant  and  another  witness  present  at  the 
time  the  conversation  took  jslace.  Upon  examination 
of  the  testimony  of  the  plaintiff  the  following  appears: 

Q.  Just  go  ahead  and  tell  the  Court,  Mr.  Altman, 
w^hat  conversation  took  place  there  between  you  and 
Mr.  Bliss,  or  in  Mr.  Bliss'  presence,  if  you  cannot  give 
the  exact  wording  give  the  substance  of  the  conversa- 
tion ? 

A.  He  said  he  was  wanting  a  crane  operator; 
wanted  to  know  if  I  would  come  out  and  operate  his 
crane  for  him. 

Q.     "Wiiat  did  you  say  in  reply  to  that? 

A.  Well,  I  told  him  that  I  would,  that  I  didn't  be- 
long to  the  Union,  I  probably  would  have  to  get  back 
into  the  Union  and  asked  him  if  he  would  pay  the  Union 
scale. 

Q.     What  did  he  say  in  response  to  that! 

A.  He  said  he  could  not  aggravate  trouble  by  not 
pajing  the  Union  scale;  that  he  was  signed  up  by  the 
Union. 

Q.  Was  any  specified  amount  mentioned  at  the  time, 
per  day,  per  month  or  per  hour? 

A.     No,  he  just  said  the  scale. 

In  reference  to  this  same  conversation,  the  defendant 
Bliss  testified: 

Q.  Give  the  circumsances  under  which  you  talked 
to  Mr.  Altman  on  that  day? 
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A.  Well,  I  told  Mr.  Altmaii  that  1  wanted  him  to 
eouie  out  to  run  our  crane  and  also  told  him  that  the 
Union  would  not  rec|uire  that  he  belong  to  the  Union. 
1  also  told  him  there  would  be  no  money,  if  he  wanted 
to  eome  along  as  the  other  miners  were  doing,  why,  he 
could  come  out  and  run  the  crane. 

The  only  other  witness  who  testilied  to  this  conver- 
sation was  Jerry  Simpson.  The  following  appears 
from  Simpson's  testimony: 

Q.  Go  ahead;  tell  the  conversation  that  took  place 
at  that  time. 

A.  He  was  telling  him  he  needed  a  Clam  Operator; 
before  that  1  had  told  Mr.  Bliss  myself  about  him;  he 
went  by  to  see  him,  to  get  him  to  go  out.  "Copley", 
that  is  Mr.  Altman,  asked  him  if  he  liad  to  belong  to 
the  Union. 

Q.     He  asked  what? 

A.  He  asked  if  he  was  organized  and  they  jjaid  the 
Union  scale  and  he  knows  he  would  lia\e  to  join  the 
union. 

Q.     What  else  did  he  say  ? 

A.  He  said  he  was  affiliated  with  Local  93,  Progres- 
sive Miners,  and  he  wanted  everything  Union,  is  the 
way  he  spoke,  he  didn't  want  no  trouble  between  Union 
and  Labor. 

Q.  Was  anything  said  there  in  your  presence,  by 
either  of  them,  about  Mr.  Altman  taking  any  stock? 

A.     None  wdiatever  at  that  time. 

Q.  Was  anything  said  by  either  of  them  about 
whether  or  not  he  would  or  would  not  ]3ay  the  union 
scale "? 

A.  Nothing  that  I  can  remember  that  evening,  other 
than  I  have  spoken. 

The  most  favorable  construction  that  can  be  placed 
upon  plaintiff's  own  testimony  is  that  the  defendant, 
wiien  asked  at  the  time  of  hiring  Mr.  Altman  whether 
or  not  he  would  pay  the  luiion  scale,  replied  that  he  had 
sigiied  up  with  the  union. 

It  appears  that  the  mine  in  question  was  to  be  a  shaft 
mine  rather  than  a  strip  mine.  It  further  appears  that 
the  wage  agreement  between  the  Progressive  Union, 
and  the  Coal  Operators  does  not  provide  for  the  scale 
of  clam-shell  operators  in  a  shaft  mine,  for  the  reason 
that  this  type  machinery  is  not  used  in  shaft  mining, 
being  used  only  in  strip  mining,  wdiere  the  dirt  is  re- 
moved from  the  surface  and  the  coal  mined  in  the  open. 
The  scale  for  clam-shell  operators  in  strip  mining  was 
introduced  in  evidence  sho^nng  the  scale  in  May,  1935 
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— at  the  time  of  tlie  liiriiif^' — and  up  until  October  1, 
lt)35,  to  be  $6.38  for  an  eight-hour  day,  or  79%  cent.s 
per  hour  rather  than  $1.08  an  hour. 

The  plaintiff  went  to  work  in  May,  1935,  at  tlie  mine 
in  question,  and  continued  working  there  until  about 
the  hrsl  of  December,  1!)3G.  From  the  time  he  com- 
menced work  lie  neither  asked  nor  received  any  pay 
from  the  defendant,  until  the  month  of  December,  193.5. 
When  he  started  to  work  at  the  mine,  he  was  working 
on  relief  also,  and  worked  more  or  less  irregularly 
until  the  latter  part  of  August,  1935.  After  August, 
1935,  he  worked  regularly,  running  the  crane  when  the 
same  was  in  use  and  needed,  and  doing  various  other 
kinds  of  work,  as  well  as  acting  as  watchman.  He  re- 
ceived no  money  up  until  December  16,  1935,  at  which 
date  he  went  to  Bliss  and  said  he  had  been  cut  down  on 
relief  and  that  he  wanted  some  cash  as  he  went  along. 
Bliss  asked  him  if  $5.00  a  week  Avould  do,  and  he  said 
that  was  all  right  unless  he  was  further  cut  on  relief. 
On  that  day.  Bliss  paid  him  $8.00  and  made  various 
payments  from  that  time  until  March  23,  1937.  It  fur- 
ther appears  from  the  record  that  plaintiff  had  a  talk 
with  some  of  the  members  of  the  union,  relative  to  his 
admission  therein,  but  that  he  did  not  join  the  union. 

Joseph  Lorman,  Chairman  of  the  Miners'  Commit- 
tee, testified  that  Altman  told  him  many  times  that  he 
was  not  getting  any  money  'out  there';  that  he  was 
helping  sink  the  shaft  so  he  would  have  a  job  when  they 
hit  coal,  the  same  as  the  rest  of  the  miners.  Lorman 
further  testified  that  Altman  told  him  he  wanted  to  get 
into  the  local  so  he  would  have  the  protection  of  the 
union  in  his  job,  and  Lorman  told  Altman  he  would 
have  to  make  application.  Lorman 's  testimony  is,  "f 
told  him  after  the  next  meeting  that  his  application  had 
been  rejected."  Willoug'hby,  the  Secretary  of  the 
Mining  Company,  testified  that  Altman  told  him  that 
he  did  not  intend  to  charge  ^Ir.  Bliss  the  union  scale ; 
that  he  intended  to  stick  Avith  him  until  the  mine  was 
down  and  expected  to  take  his  pay  in  stock. 

There  is  evidence  in  the  record  that  on  at  least  two 
occasions  the  plaintiff  had  an  opportunity  to  take  an- 
other job,  but  was  persuaded  by  the  defendant  Bliss 
not  to  accept  the  same,  who  rei^resented  there  would  be 
ample  money  to  pay  him,  so  the  plaintiff  refused  the 
other  work  and  continued  to  work  for  the  defendant. 

An  impartial  review  of  the  whole  record  tends  to 
show  that  in  the  fore  part  of  the  employment,  i)laintiff 
had  in  mind  to  join  the  union;  go  along  Avith  the  other 
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miners  to  help  get  tlie  shaft  clown  to  the  coal,  and  take 
his  pay  in  stock  so  that  he  would  have  a  job  when  the 
mine  started  operating.  During  this  period  he  only 
worked  the  days  he  could  not  work  on  relief.  It  then 
appears  that  the  union  rejected  him;  the  relief  cut  his 
allowance,  and  he  insisted  that  Bliss  should  pay  some 
money  as  he  went  along, — which  Bliss  did. 

There  is  no  evidence  in  the  record  supporting  an  ex- 
pressed agreement  on  ijrice,  as  alleged  in  the  com- 
plaint, of  $1.08  an  hour.  Not  only  is  the  manifest 
weight  of  the  evidence  against  this,  but  the  evidence  in 
support  of  it  is  wholly  lacking.  While  it  is  true  that 
plaintiff  was  hired  by  the  defendant  and  worked  for 
liim,  the  price  was  not  agreed  upon  in  expressed  terms. 
As  to  the  rate  of  wages,  under  the  record  as  made,  we 
are  forced  to  find  that  there  was  no  express  agreement ; 
no  meeting  of  minds,  and  the  plaintiff  is  left  to  recover 
on  an  implied  rather  than  an  expressed  contract, — 
there  being  no  ])roofs  made  of  what  the  reasonable  and 
customary  wage  was. 

"It  is  a  fundamental  rule,  with  no  exceptions,  that 
a  party  must  recover,  if  at  all,  on  and  according  to 
the  case  he  has  made  for  himself  by  his  pleadings. 
He  cannot  make  one  case  by  his  averments,  and  have 
judgment  on  another  and  diiferent  ground,  even 
though  the  latter  is  established  bv  the  proof."  For- 
noff  V.  Smitli,  281  111.  App.  232,  236. 

"It  is  unnecessary  to  cite  authorities  to  the  etfect 
that  a  plaintiff  who  fails  to  prove  the  cause  of  action 
alleged  in  the  declaration  cannot  recover,  although 
he  may  prove  another  and  different  cause  of  action. 
In  such  case  it  is  not  only  a  variance  but  it  is  also  a 
failure  of  proof."  Eaucr  v.  Samps(41  153  III.  App. 
m,  70. 

For  the  reasons  herein  set  out,  the  judgment  of  the 
Circuit  Court  of  Logan  County  is  reversed  and  the 
case  is  remanded  to  said  court. 

Reversed  and  Beniuiidrd. 
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Published  in  Abstract 
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Faye  B^d,  Plaintiflf-Appellee,  v.  Otto  Zindafs,  De- 
$endant-Appellantj 

I   Gen.  No.  9197         -^  U'  ^     ^ 

Mr.l  Jy/ricE  HaVes  deiivered  the  opinion  of  the 
Court."  ^ 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Piatt  County,  in  favor  of  Faye  Beard,  ap- 
pellee, hereinafter  called  plaintiff,  against  Otto  Zin- 
dars,  appellant,  hereinafter  called  defendant,  for 
loersonal  injuries  sustained  by  the  plaintiff  in  an  auto- 
mobile accident.  The  case  was  tried  by  the  court  with- 
out a  jury. 

The  plaintiff  was  injured  while  riding  in  an  auto- 
mobile owned  and  driven  by  Lloyd  Roy;  In  addition 
to  Roy  and  the  plaintiff  there  were  two  other  women 
and  one  man  riding  in  the  car  at  the  time  of  the  acci- 
dent. All  of  them  were  employed  by  the  Illinois-Iowa 
Power  Company  at  Champaigii.  They  had  procured 
some  lunch  and  were  on  their  way  to  a  picnic  after 
working  hours.  The  site  of  the  accident  was  at  the 
intersection  of  state  route  forty-seven, — which  runs 
between  Champaign  and  Monticello,  Illinois,  in  an 
easterly  and  westerly  direction, — with  a  graveled  road 
that  runs  north  and  south  on  the  County  Line  between 
Champaign  and  Piatt  Counties.  The  accident  occurred 
about  six  o'clock  P.  M.  on  June  2,  1937.  The  sun  was 
shining,  and  it  was  a  clear  day.  The  plaintiff  sat  in 
the  rear  of  the  car  on  the  right  side,  and  Mr.  and  Mrs. 
Schrock  sat  -w-ith  her.  Mary  Fortney  sat  on  the  right- 
hand  side  in  the  front  seat  of  the  car,  with  the  driver 
Mr.  Roy.  The  defendant  was  traveling  in  his  automo- 
bile in  a  westerly  direction,  approaching  the  above 
mentioned  intersection.  The  Roy  car  was  traveling  in 
the  same  direction  as  Defendant's  car  and  was  slightly 
in  the  rear.  The  defendant  had  knowledge  of  the  Roy 
car  following  him  as  he  testified  that  he  looked  through 
the  mirror  and  could  see  the  Roy  car  about  five  hundred 
feet  back  of  him.  The  record  shows  Zindars  was 
traveling  at  a  rate  of  speed  of  about  thirty  miles  per 
hour,  and  as  he  came  up  to  the  intersection  in  question, 
he  reduced  his  speed  to  fifteen  miles  per  hour.  The 
record  also  shows  that  the  Roy  car  was  traveling  be- 
tween fifty  and  sixty  miles  per  hour. 
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Koy  and  Mrs.  Schrock  testified  that  the  defendant 
extended  his  left  liand  out  of  the  car  at  the  same  time 
that  he  turned  left.    Defendant  testified, 

"1  held  my  hand  out  just  liefore  1  came  to  the 

bridge.    I  slowed  down  to  make  my  turn  because  it 

is  a  pretty  sharp  turn.     When  I  made  the  turn,  I 

hoard  the  crash." 
The  bridge  that  he  speaks  of  it  a  culvei't  under  the 
concrete  slab  on  route  47,  one  hundred  twenty  seven 
and  one  half  (1271/.)  feet  east  of  the  County  Line.  The 
improved  portion  of  the  gravel  road  going  south  on 
the  County  Line  from  this  intersection  is  only  ninteen 
feet  wide,  and  on  the  east  line  of  the  intersection  on 
each  side  of  the  gravel  is  a  concrete  head  wall  throe 
feet  wide  and  two  feet  high.  The  distance  between 
those  two  headwalls  is  twenty  six  feet,  so  that  a  car 
traveling  in  a  westerly  direction  with  a  desire  to  turn 
south  on  the  County  Lino  road  ])as  a  sharp  turn  to  make 
because  of  the  narrow  gravel  road  at  this  point.  The 
state  road  runs  due  east  and  west  at  this  place  and  is 
level  for  about  three-quarters  of  a  mile  east  of  said 
intersection.  There  are  deep  ditches  close  to  the  fence 
on  each  side  of  the  state  highway,  at  this  intersection. 
On  each  side  of  the  state  pavement  on  the  County  Line 
road,  there  is  the  regulation  stop  sign,  marking  a  state 
road,  requiring  any  vehicle  coming  on  the  state  road 
from  either  direction  off  the  County  Line  road  to  stop. 
The  Illinois  Central  Railroad  runs  parallel  with  state 
route  47  at  this  point  and  is  seven  hundred  ninety-two 
(792)  feet  south  of  the  pavement. 

The  defendant  was  seventy-two  years  of  age  and  was 
driving  a  1930  Tudor  Chevrolet  Sedan,  and  had  driven 
a  car  since  1916.  Lloyd  Roy  was  driving  a  1935  Chev- 
rolet Sedan,  with  mechanical  four  wheel  brakes.  Roy 
testified  that  at  a  hundred  yards  from  the  intersoctioii, 
he  sounded  his  horn  and  pulled  over  to  the  left  side 
of  the  pavement  with  the  intention  of  passing  the  de- 
fendant, who  was  then  on  the  right  lane.  Roy  contin- 
ued to  drive  on  the  left-hand  side  to  the  intersection. 
When  he  got  wdthin  thirty  feet  of  Zindar's  car,  the  de- 
fendant 'turned  to  the  left  just  as  he  got  on  top  of  it.' 
The  Zindar  car  was  five  or  eight  feet  from  the  inter- 
section when  it  turned  to  the  left.  Roy  further  testified 
that  Zindar  held  out  his  hand  as  he  made  the  turn; 
that  he  had  not  observed  any  signals  from  Zindars 
before  that;  that  he  (Roy)  turned  "his  car  as  far  to  the 
right  as  he  could,  put  on  his  bi-akos  and  missed  hitting 
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Ziiidars ;  that  his  car  went  off  the  pavement  to  the 
northwest;  that  he  tried  to  get  it  back  on  the  pavement, 
but  the  back  end  of  the  car  swerved  towards  the  nortli, 
making  the  car  face  southwest;  that  he  went  into  the 
ditch,  rolled  over  twice  and  then  hit  the  fence. 

A  farmer  by  the  name  of  Oakley,  who  lived  in  the 
vicinity,  testified  that  at  the  time  of  the  accident  he 
was  a  quarter  of  a  mile  away ;  that  he  hoard  the  squeak- 
ing of  brakes  and  immediately  looked  down  the  road, 
and  that  he  saw  one  of  the  cars  on  the  west  side  of  the 
bridge  and  one  on  the  east  side.  This  would  be  a  point 
more  than  one  hundred  feet  east  of  the  intersection. 
A  number  of  witnesses  testified  that  the  tracks  of  the 
tires  were  plainly  visible  on  the  pavement  and  shoulder, 
made  by  the  Roy  car,  which  was  evidence  of  a  severe 
application  of  the  brakes.  Despite  the  commotion  and 
noise  caused  by  an  automobile  going  otf  the  road  into 
the  ditch  and  turning  over  twice,  the  defendant,  totally 
unaware  of  all  this,  traveled  over  seven  hundred  feet, 
before  he  discovered  there  had  been  an  accident,  which 
shows  he  was  not  alert  at  the  time,  and  explains  his 
not  hearing  the  signal  from  the  Eoy  car,  testified  to 
by  a  number  of  witnesses.  Considering  the  facts  that 
defendant  was  on  a  state  concrete  road  where  the  usual 
rate  of  travel  is  fifty  miles  per  hour;  where  the  state 
route  has  the  right-of-way  over  intersecting  highways ; 
where  a  person  is  required,  before  turning  from  a 
direct  course,  to  first  ascertain  that  he  can  make  the 
turn  with  reasonable  safety, — and  than  only  after 
giving  an  audible  signal  in  ample  time ;  where  defend- 
ant had  notice  of  a  car  approaching  him  for  the  east, 
there  is  but  one  reasonable  deduction  to  make, — that 
he  was  guilty  of  negligence  as  found  by  the  Trial  Court. 

Although  there  is  a  conflict  as  to  when  defendant  put 
out  his  hand  in  reference  to  turning  left,  the  weight 
of  the  evidence  is  to  the  effect  that  he  did  so  simultan- 
eously with  turning  left,  and  -wdthin  a  few  feet  of  the 
intersection,  and  at  a  time  too  late  for  the  other  car 
to  turn  back  to  the  right-hand  side  of  the  road  with- 
out turning  over. 

Defendant  contends  that  Lloyd  Roy,  the  driver  of 
the  car  in  which  plaintiff  was  riding,  was  giiilty  of 
negligence  in  passing  another  car  within  one  hundred 
feet  of  an  intersection ;  and  that  this  negligence  should 
be  imputed  to  the  plaintiff  and  bar  her  recovery  on 
the  ground  that  the  plaintiff  and  the  driver  of  the  car 
were  engaged  in  a  joint  enterprise, — namely  going  to 
a  picnic.     The  record  does  not  show  facts  that  would 
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constitute  a  relationship,  between  i)laintift"  and  Roy, 
of  either  master  and  servant  or  of  principal  and  agent. 
The  plaintiff  was  merely  a  passenger  in  the  Roy  car, 
and  as  far  as  the  evidence  discloses  had  no  control 
over  Roy  in  his  operation  of  the  same.  The  proxi- 
mate cause  of  the  accident  was  the  sudden  turning  to 
tlie  left  by  the  defendant,  without  giving  a  signal,  in 
ample  time,  of  his  intention  so  to  do.  The  evidence  dis- 
closes that  Roy  acted  with  promptitude  as  soon  as  it 
became  apparent  that  defendant  was  changing  his 
course.  There  is  nothing  plaintiff  could  have  done  at 
that  time,  that  would  have  improved  or  changed  the 
situation  any,  and  her  failure  to  make  an  outcry  or 
any  other  demonstration  is  not  material  as  atl'ecting 
the  result. 

The  Court  said,  in  Grcriic  v.  Cifro,  298  HI.  Apj).  2."): 
"As  we  said  in  ScJiuUz  v.  Live  Stock  Nat.  Bank, 
278  111.  App.  623  (Abst.),  quoting  in  part  from  St. 
Clair  Nat.  Bank.  v.  Monafihan,  2.")6  111.  App.  471,  "if 
a  guest  were  required  at  street  intersections  to  look 
out  and  warn  the  driver  of  approaching  cars,  'a 
most  uncomfortable  and  hazardous  position  might 
be  created  for  the  driver  of  a  car  who  happened  to 
have  several  passengers  as  g-uests.'    If  all  the  pas- 
senger-quests should  constantly  be  warning  and  di- 
recting the  driver  how  to  proceed  he  would  be  so 
distracted  as  to  be  unable  to  drive  the  car  carefully. 
Back  seat  driving  should  not  be  encouraged." 
The  defendant  contends  that  the  plaintiff  was  guilty 
of  contributory  negligence   in  that   she  was  familar 
with  this  hard  road  and  its  intersection  with  the  County 
Line  road,  and  she  also  understood  that  when  Roy 
pulled  out  to  the  left  lane,  he  did  so  with  the  intention 
of  passing  the  defendant  within  one  hundred  feet  of 
the  intersection,  to  which  plaintiff  made  no  objection. 
Up  to  the  time  the  defendant  actually  crossed  the 
black  line,  the  plaintiff  was  not  in  as  good  a  position, 
from  where  she  sat  in  the  back  seat,  to  see  the  signal 
from  the  car  ahead  as  the  driver  was.     Defendant 
cites  the  case  of  Dee  v.  City  of  Peru,  343  111.  36.    Dee, 
who  was  a  passenger,  was  riding  in  the  same  seat  with 
the  driver  of  an  automobile,  and  they  came  up  to  the 
approach  to  a  bridge  across  the  Illinois  River,  at  a 
time  when  one  of  the  spans  of  the  bridge  was  open  .  It 
was  broad  daylight,  and  each  had  an  equal  opportunity 
to  see  the  open  s])an  by  merely  looking.     The  driver 
of  the  car  testified  that  he  did  not  see  the  open  span. 
Dee  was  drowned  in  the  river.    There  was  no  evidence 
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in  the  record  that  Dee  had  said  anything  to  the  driver, 
or  had  discovered  the  open  span.  The  Court  held, 
under  these  circumstances,  there  was  contributory  neg- 
ligence so  as  to  bar  recovery.  The  case  at  bar,  how- 
ever, can  readily  be  distinguished  from  the  Dee  case, 
for  in  this  case  the  driver  of  the  car  observed  the  de- 
fendant's car  turning  to  the  left  the  instant  it  started 
to  turn,  and  there  is  nothing  plaintiff  could  have  done 
or  said  that  would  have  aided  the  di-iver  in  avoiding 
the  accident. 

The  Court  below  in  his  opinion  very  aptly  stated : 

"The  law^  does  require  due  care  and  ordinary 
caution  upon  the  part  of  the  passenger,  such  as 
should  be  used  and  exercised  by  ordinarily  prudent 
men  and  women.  The  law  does  require  upon  the 
part  of  the  passenger  that  if  they  are  approaching  a 
place  of  imminent  danger,  or  if  the  driver  is  appar- 
ently about  to  do  a  dangerous  act  or  take  a  danger- 
ous chance,  then  it  is  required  that  the  passenger 
should  as  a  matter  of  precaution  of  his  own  safety 
warn  the  driver  and  do  all  in  the  power  of  the  pas- 
senger to  persuade  the  driver  to  desist  from  his 
careless  or  reckless  course  of  conduct.  This  includes 
such  matters  as  crossing  a  railroad  crossing  at  high 
speed,  or  when  a  train  is  approaching,  disregarding 
danger  sigTials,  or  driving  in  and  out  of  traffic  at  a 
high  rate  of  speed,  or  any  other  conduct  which  is  in 
itself  fraught  with  danger  and  hazard.  The  facts  in 
this  record  do  not  present  such  a  case.  The  driver 
of  the  car  in  which  the  Plaintiff  was  a  passenger  was 
apparently  driving  at  a  reasonable  rate  of  speed. 
The  Plaintiff  and  the  other  passengers  were  visiting 
together.  The  day  was  bright  and  sunshiny  and  the 
road  was  absolutely  dry  and  safe.  The  passenger  is 
not  required  to  watch  every  car  that  passes  nor  to 
take  note  of  or  warn  as  to  those  ordinary'  and  usual 
things  in  the  handling  of  the  car  wiiich  are  not  ordin- 
arily thought  of  as  hazardous  or  dangerous  in  any 
way.  This  Court,  therefore,  holds  that  the  prepond- 
erance of  the  evidence  in  this  case  shows  that  the 
plaintiff  was  in  the  use  and  exercise  of  ordinary 
care  for  her  own  safety." 

We  agree  with  the  findings  of  the  Trial  Court,  and  in 
accordance  therewith,  we  hereby  affirm  the  judgment 
of  the  Circuit  Court  of  Piatt  County. 

Judgment  Affinti rd. 
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AT  A  TUnil   OF  TH3  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  On  Tuesday,  the  3rd  day  of  October, 
in  the  j^ear  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  vdthin  and  for  the  Second  District  of  the 
State  of  Illinois:  "^  (H'  <^  T  A    '^^ 

Present  --  The  Hon.  PRED  C-,  '.'OLPS,  Presiding  Justice 
Hon.  BIAIHE  HUPPIL^H,  Justice 
Hon.  FR:h:'UH  R.  dove,  J--stice 
JUSTUS  L.  J0:L"30H,  Cleric 
E.  J.  V/ELTER,  Sheriff 


Z- 


3E  IT  REI'IEIBERED,  that  afterv/ards ,  to-v/it:  On 
the  Opinion  of  the  Court  w'as  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  '.TOrds  and  figures  following,  viz: 


>E1T.    NO.    9467 


AGENDA  NO.    8 


IN  TrlE 


APPELLATE  COURT   OF  ILLINOIS        .,,^ 


TH.^  PEOPLE   01 
ILLINOIS , 


ONE  SLOT  ,VIA.CHlfe  lOipfes  IN  PARK-f 
SID3  RSGREATIOf  PAI^'.DR  and  JOIlf) 
DOCinOIS,    Owner  ,V^/ 


APPEAL  PROI.I  THT-    C^pNTT 
COURO?   CF  WINNEBAGO   JOIMTY 


) 

Appellant .        ) 


On  March  17,    1939,   ■^/illiam  G.   Bell,   Sheriff  of  V/innebago 
County,  v/ant  into  tii3  place  of  "businoss  of  Jolin  Dochlcas  and  took 
therefrom  a  -laohine  manufaoturGd  \>j  Ixhihlt  Supply  Coiapany  of 
Chicago,   hearing  labels  to  tha  effoct  that   it  was  to  ho  used  for 
axausement  only  and  for  tost   of  skill;   that  fiTs  baJ.ls  may  be 
played  for  fiTO  conta;    that  tho  score  \nis   3:>qDrGss3d  in  points; 
that  there  was  no  pay  off  of  any  kind  and  no  till:   th-^.t  no  roirards 
or  7-)ri7;3s  -vere   allo-A'ed  and  that   it  v;as   not   a  ticket  yanding  dovice. 
Thereafter  tha  Sheriff  filed  in  tha   County  Co-.^rt   a  petition  alleg- 
ing that   he  had  soized  "a  certain  ^lachine  'ivhich  was  par   se  a 
ganbling  devics  and  v/hich  '-vas  usad  and  could   oa  uaad  for  gambling 
purposes   and   coinnonly  kno^vn  as  a  Pin  Ball  Machine   and  upon  the 
result   of  the  action  of  v/hich  machine  money  or  other  valuable  thing 
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could  be  staiced,  bet,  haiiarded  or  lost".   The  prayer  of  the  petition 
was  thnt  the  person  iu  v^hose  popsession  the  maohine  vi&s   found  be 
rec[uired  to  show  cause  why  an  order  should  not  be  entered  directing 
that  the  machine  be  destroyed.   The  respondent  John  DochJius  filed 
an  answer  in  which  he  set  forth  that  he  vras  the  ovmer  of  the  m& chine, 
denied  that  the  nachi.no  is  a  ,'3;ambling  device  per  se  and  prayed  for 
an  order  directing  tluit  the  iaachine  bo  returned  to  hin. 

A  hearing  was  had  and  the  only  witness  who  testified  was  the 
sheriff.   After  str^.ting  that  he  went  to  ,/-5513  North  3ecoud  Street 
iu  RocJcford  on  Ivlareh  17,  1939  and  took  therefrora  a  machine  labeled 
:-^?  above,  his  testiriony  as  abstracted  follovi^st   "This  L'laehine  has 
been  played  here  todaj'"  in  the  court  room.   It  is  nade  of  wood  frane, 
stands  three  and  a  half  feet  from  the  floor,  wood  legs,  body  about 
ten  inches  deep  covered  v-ltn  f?lass.   Operated  by  electricity,  score 
b'jin-/  indicated  on  back  board  by  illuirdnation  depending  on  action 
of  balls  against  biimpcrs,  of  which  there  are  eighteen  of  differing 
colors.   There  are  three  ro»|^  of  fi{iurey,  from  elevoii  thousand  to 
twe^cy  thousand  inclusive,  and  above  tham  are  iaurDers  one  thousand 
to  t ji^housond.  The  glass  back  bof.rd  ia  illuiiinatsd  by  the  action 
of  the  ball  striliins  the  bunpers.  The  playiniv  score  indicates 
Vv/onty-thousand  and  tv/o~hundred  described  as  Lightning  skill  score. 
Ton  tnousand  indicates  tv/o  points  r^nd  ninotson  thousand,  twenty 
points.   There  fippears  the  words  'No-^lce — this  machino  for  ariusement 
only — no  rev^ards  or  priaes  allowed  for  skill  score.'   I  playod  the 
!.-.aohine  myself  and  in  ^ly  opinion  I  did  not  have  control  cf  the  ball 
■.fter  it  loft  the  plunger,  and  I  would  not  be  able  to  toll  which 
iiUi.iper  would  be  nit  after  releasing  tno  plunder.  It   is  not  possible 
for  tie  ta  juiga  t-he  pressure  of  the  plunger  enough  to  control  the 
ball.  IVhea  I  played  the  nachlne  I  did  not  get  ray  nickel  back  or 
any  repaynent  for  niy  investiient . '' 
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The  abstract  of  the  record  further  dlsclosco  that  upon  the 
hearing  the  State's  Attorney  made  the  following  statement  to  the 
Coi.irt:   "In  connection  v/lth  this  case  there  is  no  testimony  that 
anyone  played  the  raachine  at  the  Parkside  Recreation  Parlor  where 
it  was,  to  find  oi;t  bo-.v  the  player  ^ets  his  free  panes  if  he  runs 
the  score  up  to  ten  thousand.  Apparently  the  machine  itself 
provides  nc  E-;-;thod  by  trhich  additional  plays  could  be  r^ivsn  here  in 
th8  court  foon.   To  play  it  further  it  would  be  necessary  to  add 
more  nioksls  out  of  ray  pocl.:et.  The  operation  evidently  depends 
upon  its  bolng  in  the  presence  of  a.   proprietor". 

At  the  conolusion  of  the  hearing  in  the  County  Court,  an 
order  was  entered  finding  that  tale  machine  was  a  "device  upon  the 
action  of  which  aone3'-  is  staked,  bet,  hazarded,  won  or  lost"  and 
dGClaring  the  nachl?as  to  be  a  sejubling  device  and  subject  to 
soi2iurc  and  destruction  and  ordering  tho  sheriff  to  destroy  it. 
From  this  ordsr  J'ohn  Dochlcus  brings  the  record  to  this  court  for 
reviev/. 

Section  342  of  Ohap.  JB   111.  Pev.  3tat.  provides;  "Every 
c1cg;<:,  tape  nachino,  slot  machine  or  other  machi.ne  or  device  for 
the  rsoeption  of  money  on  chance  or  upon  the  action  of  which  money 
is  staked,  hazarded,  bet,  won  or  lost  is  hereby  declared  a  garabling 
device  and  shall  be  subject  to  pelzure,  confiscation  and  destruction 
by  any  municipal  or  other  local  authority  v/ithin  v/hose  jurisdiction 
the  sarae  nay  be  found".   The  question  pre.sbntod  by  this  record  is 
v/hether  this  machine  is  a  sambling  device  as  defined  by  this  statute. 
The  evidence  discloses  that  it  is  a  dePice  for  the  rec::?ption  of 
money  but  there  is  no  snowing  that  the  money  is  received  by  the 
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machine  on  chance  or  that  upon  tne  action  of  the  device  noney  is 
staked,  hazarded,  bet,  won  or  lost,  j.s  said  in  Question  Game  Co. 
V.  Jloner,  273  Hi.  App.  187,  tr.cre  is  no  evidence  in  the  record  as 
to  just  how  this  nachine  nijc^ht  be  operated  for  gambling  purpos3s. 
Undoubtedly  it  could  be  but  ii'  so  it  vra^j  incumbent  upon  the  People 
to  prove  thet  fact.   All  that  the  record  discloses  is  ^hat  it  xvas 
in  appellant's  place  of  business.  There  is  no  evidence  that  anyone 
ever  played  ix  or  v;hat,  if  anything,  the  operator  received  in  return 
for  the  nickel  he  placed  in  the  nacnine  excep-c  che  rij^ht  to  operate 
the  pliinger.  By  so  doing  he  night  test  his  skill  or  .'nanual  control 
but  the  allegation  of  the  petition  to  the  effect  that  the  machine 
was  used  for  garabling  purposes  was  not  sustained  by  the  evidence. 
The  only  allegation  of  the  petition  which  was  sustained  by  the 
proof  is  that  the  nachine  could  be  used  for  gajabling  purposes  but 
upon  the  hearing  the  state's  Attorney  advised  the   court  that  "ohere 
v:e,3   no  evidence  that  anyone  eve?^  vla-^ed   the  raachine  in  ordor  to 
test  his  skill,  or  for  pleasure,  or  to  ganble  or  for  any  puroose 
v/hat  ever . 

If  this  machine  was  a  gaming  device  it  v^as  subject  to  the  seized 
and  destroyed.   It  is  not  the  name  of  the  machine  or  tne  labels  that 
appeared  thereon  Wiich  determines  its  character  but  that  is  dRtermined 
by  the  manner  and  result  of  its  operation.  IS&okay   v.  State,  .on 
Oklahoraa  case  reported  in  83  Pac.  (Snd)  6ll.   In  Steed  v.  State 
an  Arkansas  case  reported  in  72  3.  Vv.  (2nd)'  542  the  evidence  dis- 
closed thr-.t  the  Tnachines  six  seized  'vere  so  constructed  that  by 
putting  a  nickel  in  a  slot,  ten  narbles  were  released  and  brought 
into  play  one  at  a  tine  by  pulling  a  lever  and  then  bv  pulling  another 
lever  each  narble  is  shot  out  tc  a  large  beard  containing  holes  which 
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are  niimberGd  into  whioli  the  narbles  drop  and  that  the  patron  v/ho 
gets  the  largest  scoro  v;lns  the  game  and  the  prize.  The  court 
held  that  because  it  appeared  that  tho  only  reasonable  and  profit- 
able:; use  to  -\7hich  they  iviight  be  put  was  use  in  a  gaiae  of  chance, 
they  irero  in  .fact  eai.ibling  devicot;  within  the  meaning  or  the  code 
provisions  of  that  i^tate.  In  the  instant  case  how  the  operator 
cqji  win  doen  rot  appear  nor  does  it  appear  that  anyone  can  v/in  or 
lose  arjrthinc  or  frow  he  car  win  a  gcxie  or  a  prize. 

In  the  state  of  this  record  v^   arc  contitrained  to  hold  that 
the  order  appealed  i'roK  cer.nct  be  sustained.  It  is  tnoreiore 
reversed  vwl   the  cause  In   rer;;.andQd. 

HIlTEHSED  AlvT)  RlSiAAlMDED. 
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STATE  OF  ILLINOIS.  ] 

SECOND  DISTRICT         J     "  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 
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AT  A  T.-ITil  OF   TIi3  APPZLLATS   COURT, 

Begun  and  held  at   Ottav/a,    On  Tuesday,    the   3rd  day  of   October, 
in  the  year   of   our  Lord   one   thousand  nine  hundred  and 
thirty-nine,    v/ithin  and   for   the  Second  District   of  the 
State   of   Illinois: 

Present    --   The  Hon.    TR-HD  C-.    '.J0LF3,    Presiding   Justice 
Hon.    3IAI:t3  IIUFPIUijt,    Justice 
Hon.    FR::THH  R.    D0V:Z,    J-istlce 
JUSTUS  L.    JCJ-n^SOIT,    Cler:-: 
3.    J.   V/ELT3R,    Sheriff 


33   IT  RSIIH;ii33R3D,    that   after-7ards,    to-'7it:    On         J/",''  Co  1940 
the   Opinion   of  the   Court  -"as   filed   in  the   Clerk's   Office   of 
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BOYS,  J. 

On  Doccaber  11,  19?-5  Elisabeth  3.  Eggers  died  intestate, 
le,avini^.  her  curvivinf*  her  iiusband  John  3ggerc  caici  Uro   children 


Phyllis  %3era  and  Joim  F,  3g,Ter£ 


At  the  tine  cf  her  death 


sho  owned  certain  real  estate  in  Lee  Goionty,  including  an  eighty 
acre  traot  upon  ■■.7hich  she  and  ner  husband  resided.   On  AUt^ust  28, 
1931  her  siirvivins  husband  conveyed  his  interest  therein  to  his 

ihildren  Phyllis  and  John  Jr.,  reserving  a  life  estate  to  hiraself, 
Thio  deed  was  recordsd  the  following  day.   The  improvements  con- 
sistod  of  a  house,  barn  and  corn  orib  and  John  Hggers  v«as  living 
thereon  at  the  time  this  cause  vms  heard  and  had  lived  there  for 

.any  years.   On  August  29,  1932  the  First  National  Banlc  of 
Compton  recovered  a  judgcient  against  John  Sggers,  Sr.  for  ^3743.14 
aiid  execution  v/as  issued  thereon.   Subsecuently  in  1933  the  bank 
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went  into  receivership  and  on  January  24,  1938  the  receiver  sold 
this  judgment  to  v..  F.  Holmes,  v/ho  had  an  execution  issued  thereon 
on  DecGinber  8,  1938  and  the  sheriff  levied  the  same  upon  a  crib 
of  corn  v/hich  contained  corn  raised  upon  this  land  during  the  crop 
years  1937  and  1938.  The  corn  was  advertised  and  on  January  9, 
1939  sold  to  Ilolnos  at  tho  execution  sale  for  five  cents  a  bushel. 

'   './ayne  ^IcCraj'-  is  a  school  teacher,  thirty  years  old,  and  the 
husband  of  Phyllis  Eggers  and  on  August  31,  193A-  JoJin  tiggers,  3r., 
the  life  tenant,  entered  into  a  written  lease  with  McCray  by  the 
provisions  of  \vhich  %gers  rented  this  eighty  acres  to  yoOraj   for 
five  years  from  March  1,  1935  to  March  1,  194-0  for  an  annual  cash 
rent  of  >-.;.'lC0.00  payable  vOcLober  first  each  year,  together  v/ith  three 
triple  bos  loads  of  shelled  corn  to  be  delivered  the  lessor  each 
year.   This  laase  was  never  recorded.  After  the  sheriff's  sale 
on  January  9,  1939  of  tho  corn  to  Holnes,  the  corn  remained  in  the 
crib  on  the  Soger's  farm  until  January  12th,  when   McCra;'-  had  it 
shalled  and  delivered  ±t  to  the-  Penrose  ^levator  Coxapany  at 
Y/elland  at  an  agreed  price  of  forty-five  and  one-half  cents  par 
busLsl.  After  the  corn  vr&s   delivered  but  before  it  was  paid  for, 
Ho3jr.es  notified  the  elevator  company  that  he  was  the  ovmer  of  the 
corn  and  thereafter  this  complaint  in  interpleader  v/ao  filed  by 
the  Elevator  Company.   McOray  and  Holxaes  entered  their  respective 
appearances,  filed  answers  and  count er-claiiis  and  upon  a  hearing  the 
Chancellor  found  that  IlcCray  was  the  owner  ,of  the  corn  and  entitled 
to  the  proceeds  from  the  sale  thereof,  amounting  to  4-1475.73,  and 
it  is  from  this  decree  that  './.  F.  Holmes  has  appealed. 

The  evidence  discloses  thct  shortly  after  the  execution  of 
the  lease  to  rlcCray  in  August,  1934,  l-lcCray  purchased  a  tractor  and 
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plow  and  tiiat  ^H  plouctied  forty  acros.   The  next  year  he  iDOuriht 
a  teoii   of  horses  and  during  1935,  1936,  1937  and  193S  he  farmed 
the  v/ork  land  on  this  eighty  acres.   V/nile  he  vras  teachin-^  he 
worked  there  oaturdays,  Sundays  and  holidays  and  in  the  Suiter  he 
and  his  wife  made  their  hotne  v;ith  Adolph  Grinka,  who  lived  eighty 
rods  north  of  the  A'ggers  land,  and  operated  the  farm.  lie  ?;as 
assisted  at  tines  by  his  father  Frank  i^cOray  and  also  by  his  father- 
in-law  John  Sggers,  whom  the  evidence  shows  did  very  little  vifork. 
In  1935  HcCray  was  a  lueKber  of  a  threshing  ring  ana  assisted  in  the 
entire  run.   In  that  year  and  in  the  following  year  he  sold  the 
crops  which  v/ere  raised  on  tlie  farro.  to  the  Penrose  Elevator  Company 
and  to  the  j.''asco  Ilill  Products  Company  at  Liondota.  \:e   have  read 
the  evidence  of  Marvin  bchlesiuger,  the  manager  cf  the  i^levator 
Company,  John  c.  Zimmerman,  Valbur  Zink,  John  Aiken,  Adolph  G-rinka, 
Frank  l-icCray,  Levi  Liahlbrech,  John  i'lorschuetz,  iieorge  Schnuckel 
and  the  other  xvitnesses  who  testified  in  this  case  and  from  their 
evidence  it  appearo  that  appellee  went  into  possession  of  all  the 
tillable  lamd  on  this  farm  in  the  ^.11  of  1934  after  the  execution 
of  the  lease,  opersted  the  farm  and  continued  so  to  do  up  to  the 
tine  this  case  was  heard  in  the  court  below.   He  purchased  laachinsry, 
horses  and  seed,  did  much  of  the  svork  himself,  hired  help  and  paid 
therefor,  sold  the  crops  raised  and  received  the  proceeds  thereof, 
made  end  filed  with  the  tax  assessor  a  scheduJ.e  of  the  grain  and 
personal  property  located  on  this  farm  and  -included  therein  the 
corn  in  this  crib  raised  in  1937.   The  asser*sor  testified  that  in 
1937  and  193B  he  assessed  the  grain  and  otner  pergonal  property  on 
this  farm  to  McCray  and  from  a  consideration  of  all  the  evidence 
v/e  are  unable  to  say  the  trial  court  v/as  not  warranted  in  its 
findings  or  judgment. 
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Counsel  for  appellant  concede  that  tlie  lease  as  between  McCray 
and  Sggers  is  valid  and  tliat  as  betv/een  tliose  tv/o  parties  the  pro- 
ceeds from  the  sale  of  the  corn  belong  to  MoCray,  but  counsel  argue 
that  inasmuch  as  the  lease  was  not  recorded  and  because  ilcCray  was 
not  in  exclu.sive  possession  of  the  premises,  Iloliaes,  as  a  judgment 
creditor  of  Eg(^ers,  had  no  nouice,  actutil  or  constructive,  of  i'lcCray's 
rights  and  this  corn  must  be  held  to  be  the  property  of  Efrgers,  the 
life  tenant,  and  subject  to  levj   and  sale  under  appellant's  execution. 
Counsel  insist  that  as  to  Holmes  this  corn  while  growing  was  the 
property  of  John  E'ggers  and  that  the  act  of  IlcCray  in  severing  it 
fron  the  ground  and  cribbing  it  after  it  had  raatured  did  not  change 
the  o'TOersbip  so  far  as  Holnes  vvas  Cvoncerned. 

The  lease  'ander  vfliich  McGray  famed  this  land  was  not  recorded 
and  IvicGray  xf/as  not  in  the  exclusive  possession  of  the  premises  upon 
'A^hich  this  corn  was  raised  but  the  evidence  is  that  HcCray  planted, 
raised  and  harvested  this  corn.   As  to  everyone  except  a.ppellant  it 
was  clearly  his  property.   Vshen  the  execution  was  issued  oa   December 
S,  193^5  the  corn  had  been  severed  from  the  laxid  upon  which  it  was 
grovvii  and  waa  in  a  crib.  It  //as  appellee's  personal  property  and 
was  not  subject  to  levy  under  appellant's  execution  against  iSggers. 
Appellee  neit.b.er  said  nor  did  anything  to  xiiiiilead  appellant  or  to 
indace  hiui  to  act  to  his  prejudice.   Under  the  evidence  the  failure 
of  appellee  to  record  his  lease  or  tate  exclusive  possession  of  the 
premises  can  not  bo  said  to  have  afforded  appellant  any  reasonable 
grounds  to  believe  this  crib  of  corn  belonged  to  Sggers  nor  can  we 
find  anything  in  this  record  vfhich  wou3.d  Justify  us  in  concluding  that 
appolloo  did  anything  to  estop  himself  from  asserting  his  uitle  to 
this  crib  of  corn  against  ap:eilant.   This  v/as  the  view  of  the  trial 
court  in  which  v/e  concur.   The  judgraent  will  therefore  be  affirmed. 
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STATE  OP  ILLINOIS,  ] 

SECOND  DiSTKiCT         j     '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afibc  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Olerk  of  the  Appellate  Court 


AT  A  T:j:rjT  of  the  appellate  coupt, 

Begun  and  held  at  Ottawa,  On  Tuesday,  the  3rd  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
thirtj^-nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois:  .c-f  r..  <f\   r  ,- .    j^^ 

Present  --  The  Hon.  PR.:D  G.  V/OLFS,  Presiding  Justice 
Hon.  3IAIHE  liUFFIL'H,  Justice 
Hon.  FR;H:XIH  P.  DOVE,  Justice 
JUSTUS  L.  JCIP^SOII,  Clerh 
E.  J.  V;SLTEP,  Sheriff 


SS  IT  REI'SIEERED,  that  aftervmrds,  to-v/it:  On 
the  Opinion  of  the  Court  ^/as  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  words  and  figures  follov/ing,  via: 


•^  f  :'■  "ill,     , 


GEIT  NO.    9504 


AGimpx  HO.  29 


.^ 


IN  THE  ,,,„„_^^,^^ 
APPEI^tATE  COURT   01?'  ILLINOfS 
/    S1SCQI|D  DISTRICT       | 


.# 


\  /OCTOBSR  lisM,   A.    D.   Ji^ 


KESN  POLLAGIC  Ss^-   rUUlAM.  ) 

POLLAOE,    doing  istisiness   as  } 

Pollack  Auto  SaJLek^  ) 

I      Ai%  ell ants, 


vs. 


BSKNAHD  J.    SlilTH, 


\.„-^' 


.Appellee, 


^*'»ft)^tt??^* 


APPSi>:L  I)|.OM  THE  COUNTY 

coup-T  ofIicai^i.'  comiTY 


ft 


DOVI],    J". 

The  plaintiff,  on  Octolier  1,  1932,  caused  to  be  taken  fron 
defendant,  upon  a  v.Tit  of  replevin  issued  by  a  justice  of  tlie 
peace,  a  1935  D^^dge  truck,  consisting  of  a  cxiassis  and  a  dxiiap 
bod3''.   On  appeal  the  Couiity  Court,  on  February  S,  1939,  found  the 
plaintiff  entitled  to  the  possession  of  the  dujT'p  body  and  the 
defendant  entitled  to  possession  of  the  chassis  and  rendered 
judgment  to  thr.t  effect.  In  obedience  thereto  the  chassis  v;as 
returned  by  the  plaintiffs  to  the  defendant  iurid  no  appeal  was 
taken  from  that  judgment.  Thereafter  the  defendanx,,  on  i'ebruary 
8,  1939  J  filed  his  notion  to  assess  daiaa.ges  for  the  ^wrongfiil 
taking  of  the  chassis  and  the  plaintiff  filed  a  iiotion  to  strike 
the  Tuotion  to  assess  damages.   The  notion  to  strike  was  denied 
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Liotli  iie2li?d-  ecf  OCT  LosifBO    ,CC9I   il  nscfocJ-oO  no    ,*illd-nJ;Blq  sdT 
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fceijaef)  bb.  .osjifiiiLeL  Bsscajo  oit  noid"oni  oxJj 


and  upon  a  heeiring  before  the  court  without  a  jury  defendant's 
damages  were  assessed  at  the  suia  of  ^1;300.00  and  judgment  for 
that  amount  rendered  in  favor  of  the  defendant  and  against  the 
plaintiffs  and  it  is  froirt  that  ^udgnent  that  plaintiffs  have 
appealed^ 

Appellee  testified  that  he  purchased  this  Avinv   body  fron 
appellants  in  'ay,  193^  and  that  it  was  then  attached  by  them  to 
his  1935  Podge  ton  and  one-half  chassis  at  a  cost  of  ^dlO.OO; 
that  when  bo  equipped  it  was  intended  to  b(=  used  to  haul  sand  and 
gravel;  that  he  had  operated  passenger  buses  and  truclcs  fron  1930 
to  the  date  of  the  hearing;  that  between  J\ine  and  October,  1938 
he  worked  six  days  and  that  was  in  July;  that  he  joined  the 
trxicking  union  in  August,  1938  and  fron  that  tine  until  October 
1,  1938,  the  date  the  truck  vras  replevied,  he  had  one  job  and 
that  was  the  latter  part  of  August  and  then  ho  traveled  twelve 
Qilea;  that  since  October  1,  193S  he  had  been  employed  at  the 
West  Health  Institute  in  llgin  and  between  that  date  and  February 
8,  1939,  he  earned  §20.00  per  week  or  a  total  of  $340.00. 

Leonard  Grower  testified  on  behalf  of  ap.;ellee  over  the 
objections  of  counsel  for  appellants  that  the  fair,  usual, 
reasonable  and  custorriary  rental  vslue  of  this  truck,  chassis  and 
body,  fron  October  1,  1938  to  February  8,  1939  was  $3.00  per  hour 
enuipped  with  a  driver  and  that  such  a  truck  traveled  on  the 
average  of  ap:  roxiriately  one  hundred  miles 'per  day,  that  the  union 
scale  for  truck  drivers  in  Kane  County  at  this  time  was  $1.00  per 
hour  and  that  the  $3.00  per  hour  rental  vp.lue  included  driver, 
truck,  gasoline,  oil,  depreciation  and  everything  except  the 
material  to  be  hauled.  This  v/itness  further  testified  that  during 
this  period  of  time  in  this  locality  there  v/as  no  deiaand  for  a 
chassis  unequipped  with  a  body. 
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Hyman  Pollack,  one  of  the  appellants,  testified  that  he 
was  and  had  been  engaged  in  the  business  of  baying  and  selling 
cars,  trucks,  chassis,  automobile  parts  and  bodies  for  thirteen 
years,  that  the  fair,  cash,  raarket  value  of  the  1935  Dodge  chassis 
on  October  1,  193o  was  si^l65.00,  that  he  had  had  occasion  to  rent 
trucks  similar  to  the  one  involved  herein  ojid  the  fair  cash  rental 
value  of  such  a  truck  vms  #3.00  per  day  vdthout  a  driver  or  oil 
or  gasoline;  tiiat  v/ith  a  driver  and  furnishing  oil  an^i  gasoline 
the  rental  would  be  |6.00  per  day. 

V/illiaK.  Pollack,  the  other  appellant,  testified  that  he  had 
been  engaged  in  the  business  of  buying  and  celling  automobiles, 
trucks  end  parts  for  ten  years  and  in  his  opinion  the  fair,  cash, 
reasonable  rental  value  of  a  truck  such  as  the  one  here  involved 
was  between  oS.OO  and  §10, 00  per  day,  v/hich  would  include  driver, 
truck,  gasoline  and  oil  and  that  the  usual  and  oustonary  wages 
of  a  truck  driver  is  between  fjlS.OO  and  ;!:25.O0  per  week.  This 
v/itness  further  testified  that  the  fair,  reasonable  value  of  the 
chassis  of  this  truck  en  October  1,  193S  was  1:165.00  and  the  fair, 
reasonable  value  of  the  body  $75.00  and  that  it  cost  $40.00  to 
install  the  body  on  the  chassis  as  it  would  take  a  competent 
mechanic  at  J  east  sixty-five  hours  to  do  the  v/ork. 

Appellants  contend  that  they  replevied  atritck,  consicting 
of  a  chassis  and  a  bodjr  so  connected  as  to  form  a  single  unit, 
that  they  ooiild  not  obtain  the  body  v-dthout  also  taking  the  chassis 
to  v/hich  it  v.'as  attached  and  therefore  under  these  circu.'nstancew 
the  statute  confers  no  rlgi-it  to  damages.   Ccionsel  further  contend 
that  even  if  appellee  is  entitled  to  recover,  there  is  no  compe- 
tent evidence  in  this  record  to  sustain  the  judgment. 
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Counsel  for  appellee  insist  that  by  its  judgnent  the  County 
Court  awarded  one  distinct  part  of  the  subject  natter  of  the  replevin 
suit  to  be  retained  by  the  plaintiffs  ;ind  another  distinct  chattel 
to  be  returned  to  the  defendant,  that  by  so  doins  it  has  been 
definitely  determined  by  a  court  of  corapetent  Jurisdiction  that  the 
plaintiffs  invaded  the  rights  of  the  defendant  and  the  fact  that  at 
the  tirae  the  truck  v/as  replevied  the  body  was  an  integral  part 
thereof  and  could  only  be  severed  by  extensive  nechaaical  operations 
is  no  juBtification  for  the  plaintiffs  to  have  invaded  defendant's 
rights  and  take  frora  hira  his  property  and  that  the  Judgnent  of  the 
trial  court  is  sustained  by  the  evidence. 

Sec.  22  of  Chap.  119,  111.  Rev.  3tat.  1937,  so  far  as  appli- 
cable, provides  that  if  the  plaintiff  in  ?ji  action  of  replevin  fails 
to  prosecute  his  suit  with  effect  or  if  the  right  of  property  is 
adjudged  against  him,  i^udgment  sliall  be  given  for  a  return  of  the 
property  and  damages  for  the  use  thereof  from  the  time  it  v;as  taken 
until  a  return  thereof  shall  be  made.  By  the  judgment  of  the  trial 
court  the  right  of  property  as  to  the  body  of  this  truck  v/as  adjudged 
in  the  plaintiffs  and  the  right  of  property  in  the  chassis  v^as 
adjudged  against  them.  By  the  action  of  the  appellants,  appellee 
was  deprived  of  the  use  of  the  chassis  from  October  1,  193S  to 
February  8,  1939  and  under  the  foregoing  provisions  of  the  Statute 
appellee  is  entitled  to  recover  the  damages  he  sustained  by  reason 
of  being  deprived  of  that  use. 

The  only  thing  a  pellee  v/as  wrongfu].ly  deprived  of  v/as  the 
use  of  the  chassis  and  under  the  statute  the  only  damages  the 
court  Y/as  permitted  to  award  would  be  an  aiaount  v.'hic|i  vrould  fully 
compensate  appellee  because  he  had  been  wrongfully  deprived  of  the 
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I^ild  ©ilcf  to  dnoHa.&jur,  srlj  \;2      .oob-h  ecf  Ilsxle  tooierid  iiTifd-ei  s    Cid-xtir 

slbz  B&vf  ^ovii  BLd:i   to  xt.od  ed&  oS  an  xiieqoiq  to  d-riaii  siid  dix/oo 

8BW  elaesid-:)  eriJ  ri  1  Y^isqciq  io  dTi^iJti  sdi  bm  ettlJxilBlq  edi  sil 

Q&lLeqq^   faiaBLleqq&  eriJ-  to  rroid-OB  sxld  -^     ..^isiid-  ^^enxBSja  be^bu^bs 

od^  8C9-t    e-t  iso'oioO  xao'it  slaaB/^o  ©ild  to  Bast  erid  to  L67-tT[q85  bbw 

dd-^/dBd-G  Olid  to  enolaivcKj  ^lop^eiot  edi  lobrrsj  baa  »?C<?I   t8  x^Bsnde'n. 

aoRoei  ycf  JbsnlBda;;e  e>d  se^mBb  ed:t  nevooe-j.  od  Jisld^idise  el  ©elleq^B 

.ea;/  d^fid^  to  beYliqeb  s^iecf  to 

.3W  to  bSiYliqi^b  xIxLt^oiw  bbw  ooil&q<:B  ^cldi  ^^Lio  erlT 

^' -  •drxid-B^ta  9£i;f  -XBhajj  baB  aiaeerio  ©ifd  to  aaw 

Yilift  JSii/ow  £i  li/ow  J&njRwe  od  Ijoddlcraeq  ejgv;-  d'rrftoo 

•ild"  to  fceriiqe^  ^iijji^-iiotiv/  ^oatf  bad  eri  deuAOatf  ••Ileqqe  e;tflenpqnioo 


use  of  the  cha;;  sis  during  that  period.   The  evidence  is  that  during 
that  period  of  time  there  was  no  demand  for  a  chassis  unequipped 
with  a  body.  In  order  to  recover  it  v/as  incambent  for  appellee  to 
establish  by  competent  oTidence  the  value  of  the  use  of  this 
chassis  during  the  time  of  its  nTongful  detention.   This  he  failed 
to  do.   There  is  absolutely  no  evidence  in  this  record  as  to  value 
of  the  use  of  tjiin  chassis.  All  of  tho  evidence  regarding  the 
rents-l  value  and  use  of  a  truck  is  predicated  upon  the  proposition 
that  appellco  v/as  ^vrcngfully  deprived  of  tho  posseccicn  of  the 
truck,  that  is  the  chassis  and  the  body.  The  only  evidence  there 
ie-  in  the  record  about  a  chassis  unoouipped  with  a  body  is  that 
it  had  no  renxal  value,  that  there  vras  in  fact  no  demand  for  a 
chassis  only.  The  purpose  of  the  statutory  provisions  authorizing 
a  court  to  a-7ard  d.amases  is  to  compensate  one  who  has  been  deprived 
of  the  use  of  his  property  by  the  vvron.:^ful  act  of  another.   If 
appellee  could  not  have  used  the  chassis  had  he  had  it  in  his 
possession  or  xvoul*^  not  have  used  it,  he  was  not  pecuniej-ily  in- 
jvii'sd.  For  instance  if  a  sleigh  or  sled  is  v/rongfullj''  replevied 
and  the  proof  disclosed  that  the  plaintiff  v/as  entitled  to  the 
Led  thereof  but  not  the  rianners  and  further  disclosed  that  during 
the  time  the  runners  were  out  of  the  possession  of  the  defendant 
th^y  could  not  have  been  used  and  that  they  had  no  rental  value 
dvij:*ing  that  tine,  it  must  follow  that  the  defendant  suffered  no 
pecuniary  loss  by  being  deprived  of  it?  pos.'^session  and  therefore 
■Q  would  only  be  entitled  to  recover  nominal  dfonages/  Or  if  a 
farm  tractor  is  vn?ongfully  replevied  in  December  and  in  Liarch  a 
judgment  is  rendered  ordering  the  plaintiff  to  ret\irn  it  except 
its  four  wheels  which  are  founa  to  rightfully  belon;^  to  the 


SiiXii-i    i&At  el  sonefclVB  exIT     .f)o±ieq  tuiit  ;^nXitib  ej.a    .no  'jdi  lo  eRu 
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anlsiioiid-juB  Sflolexvoiq  x°^o&uiBi3  sdS  'to  ©eoqiirq  sdT     ."^clao  eia^flxLo 
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e.tjri  nl   -jr  bed  eri  fiBil  alatai^iio   sri^  &93ir  svjsri  ^oa  blaoo  eellecqc 

-ah  ■^Xiislrf j-;oeq  ;+on  Raw  rj.-l    <Ji:   593jj  ©VB/f  doa  bJxrov/  rs:o  nolaaeaaoq 
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©dcf-  od-  Jb^Id-fdna  3bw  'itldnlBiq  add  tadi  J&©aoloall>  too-zq  ed&  bcx' 

^nltub  d-eri.t  iiOHOloel.b  z^diiut  bas  sieauin  sdi  don  d^xrcf  toanedcf  bad 

&ni^ba9leb  "^.dJ-  to  xtoxacsaeoq  sdd"  lo  d-tfo  ©ts'^  3'xe.anfrc  edd  ent&  edi 

orS.Br  iBCtnst  oa  b.iid  ^t.dd-  dadd'  iiae  taaxr  xieecf  evsd  d-oii  f>Itroo  ■'^dd:" 
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plaintiff  and  the  proof  disclosed  that  the  implement  without  the 
wheels  could  not  have  been  used  for  any  purpose  and  that  during 
the  time  defendant  had  been  deprived  of  its  possession  the  engine 
without  the  wheels  lind  no  rental  value,  vrould  it  be  reasonable 
to  say  the  defendant  wao  entitled  to  recover  a  substantial  amount 
because  he  v^as  d^sprived  of  the  actual  possession  of  a  portion  of 
his  tractor  during  those  -lonths  in  the  absence  of  any  proof  as  to 
the  actual  damages  he  sustained? 

Before  a  judgment  for  Rnj   amount  could  bo  rendered  in  favor 
of  appellee  it  was  incuiubont  upon  nin  to  establish  the  dai'iages 
conteraplated  by  the  Statute  with  reasonable  certainty  and  the 
amount  thereof  can  not  rest  upon  speculation  or  conjecture.   They 
must  be  established  oj   proof.   In  the  instant  case  this  was  not 
dons,  therefore  the  judgment  of  the  Count;/  Court  can  not  be  sus- 
tained and  th.3t  judgment  will  be  reversed  and  the  cause  remanded. 

RE?i?jaSED  Aim   REm\NDED, 


ijii.tixil)  iarit  huB  saoqriifq  ■^ns  io1  Les^if  used  evfijd  d'Ofl  bJLvox>  eXeerfw 
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STATE  OF  ILLINOIS. 

[-SS. 

SECOND  DISTRICT         J  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73947) , 


^ 


7  y-?  ^ 


t 


AT  A  Yi:.\\   OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  On  Tuesday,  the  3rd  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  vdthin  and  for  the  Second  District  of  the 
State  of  Illinois:  ^   0  ^    T  4   ^^ 

Present  --  The  lion.  PRED  C-.  '.70LPE,  Presiding  Justice 
Hon.  BIAIEE  HUPPILITT,  Justice 
'   Hon.  PR::^:'U:T  R.  dove,  Justice 
JUSTUS  L.  JOin^SOII,  Cler!-: 
S.  J.  V/ELTER,  Sheriff 


■  3E  IT  RSIIEMBERSD,  that  af  terv-/ards ,  to-v/it:  On  5  '? 
the  Opinion  of  the  Court  '-/as  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  words  and  figures  follov/ing,  viz: 
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Til® odor©  ¥aad©rvmll, 

Apipeliant/' 
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V/.  F,  Board, 

App0ll0©*  I        \    y' 

/  ^ 

This  suit  was  %h.m  r^&ull.  of   a  oollisicm  b#tw®©n  th« 
autOEiobil^s  of  appellaat  aad  ®.pp#ll@e.  It  wau  tried  bafor© 
the  coitrt,  vflt  out   jxiry*  T&q  eoiii't  fcuRd  agaiast  appellaat 
as  plaintiff,  aad  ag-alast  appellee  as  oount^r-elaijaant. 
Appellant  as  plaintiff  balow,  prosaout©©  tM®  appeal* 

AppeLlaat  livad  In  llilwai.ik'®@#  a.a  tli©  sight  of  l^roh 
24 1  1?3S»  Jie  sja^  &is  wife  arova  t©  loekfora  to  th®  hcsae  of 
his  father-in-lfiw*  They  arrived  tli©re  at  abcait  on®  o'clock 
that  night.  His  wif#»s  father  lived  oa  ths  west  side  of  a 
stro©t  that  ran  north  and  south.  Appellant  parked  his  oar 
in  front  of  the  residence,  clos©  to  the  ourbiag,  and  entered 
tha  house  for  the  ptirpose  ofretirinn  for  the  night*  In  a 
few  noaent©  h©  hoard  a  crash  and  upon  invcsti:':^ation  fouacl 
tliat  appellee* 8  oar  had  oollidott  with  liis  car, 

Appelles  waa  driTing  south  on  the  streot  in  cue et ion 
and  clalias  that  he  was  driving  sgrlq   two  or  thre©  foet  from 
the  v;cst  curb  J  that  appellaht»s  car  had  no  liv^hto  burning, 
and  that  h©  did  not  eoe  it  until  hu  wua  within  fifteen  or 
twenty  foet  of  the  oar;  that  the  oar  waa  of  a  color  that 
ble nfied  with  the  landscape j  that  as  soon  aa  h&   saw  it,  he 
swung  his  car  to  the  left  in  an  effort  to  eaoape  a  collision; 
that  tho  right  front  portion  of  his  car  struck  the  left  rear 
part  of  appellant's  oar. 


\ 


jK^l  •fty.A  4«ra9T  ntt^otfeO 

'  A.  '  i 

«il;r  nnswiod  nolslIXoo  «}  to  jLl&i^i  9dt  raw  i^lai  ftltf* 

jiooXo'a  «0O  ^tPOdM  Jta  ©Taiil  AcY^rwi  Tj^^tT     «w«X««l-' 
A  »o  eJS>l«  ;t«((«rw  •ffS"  no  teviX  ntri^nt  ai»»liw  alT 

-7    j'  o;J;t  ft*  •nolo   ,eoA«.^ 
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Both  CRTS  w®ro  "badly  daLmaf'^ed  In  tho   collision  and  appellee 
siiBtained  phyelcal  Injuries.  Ho  states  that  the  street  vms 
BtraLzht   and  that  hn   ditS  not  actio©  nny   aut^saobllee  travellini^s 
the  &mm   at  the  tlra©  of  th®  Rooidont;  and  thet  as  far  &B   h« 
kacnvs,  his  oar  vms  the  only  on-^   travelling  thss  etr©©t  at  this 
ti:  e.  He  states  his  spwed  was  tatween  thirty  aad  forty  edlas 
ah  hour;  that  his  oar  vtos  ©q^pped  with  hyfiraiille  brakes  oa  all 
wheels,  cut  that  th®  tims  froa  whaa  h©  first  saw  appellant *s 
car  aad  whoa  the  oar  collided,  was  so  fihoi^,  he  doesiiH  tl'djik  h© 
Buooeadod  in  getting  his  foot  froa  th«  gas  ^©©d  to  the  brake 
pQd«il  iri  tin©  to  Gh®&k  the  noiasiiti;^  of  hio  sar* 

It  appears  from  th®  testlrsoay  of  th@  polio©  officer,  that 
appellant's  oar  had  b©«r*  knoakod  over  th®  west  otxrbing  and  against 
a  troe;  and  that  app©ll©®*s  oar  was  on  down   th©  ©tro®t,  ia  front 
of  appellant 'e  oar,  v^dth  itia  right  ¥/h©els  tip  ov^ir  th©  ciirb.  The 
officer  stat©£5  that  appellant's  car  was  atr^iok  on  tlm   left  rear 
portion. 

Appellee  filed  c  ooimterolaijn  ai^aijiat  appellant.  There  is 
no  ooatrovorsy  as  to  tho  daiaages  suartained  by  each  of  the  partios, 
A-ppellee  also  set  up  a  city  ordinance  providinjC^  against  the  park- 
ing of  antomobilea  on  the  stroots  at  ni|!:ht  ifitliout  lights. 
Appellee  olnisifi  that  the  place  of  the  aaoident  was  a  poorly  lighted 
portion  of  tJi©  street,  arid  the  police  officer  corroborates  him 
in  thla  regard, 

Tho  trial  court  heard  t:.e  witnesses  and  had  the  facts  before 
it.  Cases  of  this  nature  saiat  depend  upon  the  facts  in  each  parti- 
cular case  for  their  disposition,  as  they  are  neoecBarily  based 
upon  allcfted  negligonee,  and  in  actions  of  this  ohiiraoter,  such  a 
situation  presents  a  qusetion  of  fact,  '^roa  thourh,  a  court  of 
review  may  be  of  the  opinion  that  the  trial  court  could  h/ive  Just 
as  readily  found  for  the  other  party,  yst  unless  it  can  say  that 


^<.^^^.,. .  .       .,  oAitlXIoo  ^At  ffJt  bmiwrnkh  t^Atf  •%««  •'xao  di-on 

«*.<^v;  ^oo'iwt;)  oiiJ'  ^c/..^  »9ift;tlii  sH     ««9l'xi;I;Ki  XAAlaxdq  Z>ealA4iiitt 

^,  B«  'ii3l  i^^B  ^'vd;t  ba»  lifcabkatin  nit  ^c  MtilJl:  •;«#  ^A  A(&^.  .     ... 
si:ii:t  ;ff.  J't"^i;to  oo'i  xjflj:JI»w.t.J  eco  yXoo  ««I*  ««♦  T»t  9lii  ««wotc( 

tJjB  «o  eft^Leic'  oiIir<n/;Y^i  I'.liw  fct;q*;ii>p^  sjct*  TLntt  ^l£i  Smif  'i'tuoii  tus 
6*  ■Suslik  qqti  WBci  iotlt  Qii  i;:ftiiw  rsroit  asilt  »!f*  5>'«iltf  itxT'     laioaxlw 

ifile^d  «>:1;J  oi  £'9S>1  anr,   epivr  noil  i.-'Ol  t-la  '^nlitv^  al  b^S^BtkOurt 
•  iro  izlii.  to  iiitf^neiHOi.:  »;i;J  3ic®ito  o^  tualS  at    '"':'■■ 

■zoos,  i^al  fidf  ao  Aot^^ti  a^'W  tfno  c*  iasiiXtfqq,^  $»m  aBtetn  tc»9Xllo 
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the  finding  by  tho  trial  ootcrt  Is  against  tlw  manlfaat  w®ight 

of  tho  evidence,  it  siioiild  not  dlstTirb  tiio  judg^oat.     Th®  Judgra^nt 

is  therefore  afflraad.     The  addltiomal  abstract  of  record  was  not 

oo'isiaarod  accessary  to  the  proper  disposition  of  tiila  oaao  and 
th-o  scam©  will  tMrofor©  notba  tax@d  a^^alast  app^llaat,. 

^«%s6smt  afflH^od. 
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STATE  OF  ILLINOIS.  ] 

SECOND  DiSTEiGT         ]  j^  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affiv  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this  day  of 

— . — in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 

(■3947)  „a^7 


9'y  ^  "3 


AT  A  TZrdl   OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  On  Tuesday,  the  3rd  day  of  October, 
in  the  3'ear  of  our  Lord  one  thousand  nine  hundred  and 
thirt3'--nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois:  ^^  .ft,  O  T  A 

Present  --  The  Hon.  PRIID  C-.  './OLFE,  Presiding  Justice 
Hon.  BIAIHE  HUFFIL'r,  Justice 
Hon.  FR.PIXIH  P.  DOVE,  Jvi.stice 
JUSTUS  L.  JOm^SOn,  Clerl-. 
E.  J.  V;ELTEP,  Sheriff 


3S  IT  REISIiBERED,  that  afterv/ards,  to-wit:  On    J,";;  25  '^dO 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of 
said  Court,  in  the  v/ords  and  figures  follo\7ing,  viz: 
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This  is  a  contost  arsiong  SSeured  note  holders,  for  priority 
as  to  the  proceeds  frorA   an  SO  aor®  tract  of  land. 

On  May  11,  1922,  JsiEies  liacheBney  owned  this  tract.  On  tiais 
data,  hs  executed  aad  delivered  to  John  Fisoher,  as  tnistoe,  Vsfo 
trust  deeds.  The  BQ   aor©  trast  was  iaclud^d  aaoac  th©  laads  des- 
cribed in  enQh.   trust  deed.  The  tvm   trust  deeds  arsi  refsrr^jd  to 
as  first  and  s&oorA,   thus  dsaotiag  tlaeir  priority  as  between  thara, 
ThQ  first  trust  deed  was  given  to  secure  the  paysent  of  15  notes 
in  the  prinoipal  sur-j  of  -lOOO  ©?ich.  Tho  second  trust  deed  was 
glvaa  to  seoure  the  paynont  of  10  notOB  in  the  principal  svm  of 
1500  each* 

On  September  15 »  1925,  John  Van  Hyfte  and  his  wife  executed 
their  note  in  ths  sum  of  028,000'  to  the  3avin/?s  Bank  of  Ketranee, 
together  \?ith  a  sortgage  on  certain  lands  to  secTire  payment  of 
the  note.  This  nortgage  also  included  the  snid  80  acre  tract. 
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At  the  time   llyfte  aOQViirad  title  to  the  SO   aore  tract  ftud 
oxeayted  ills  nortgaijo  to  tJi©  bank,  both  trust  d0©ds  v?oro  of  re- 
cord. They  war©  du©  five  year®  after  dat<j,  and  th«»  interest  was 
payable  g«mually,  3aoh  of  then   ooatsdned  a  provision  that  th© 
grantor  should  haT®  the  priYllego  of  paying  any  or  nil   of  the 
notes  on  aiiy  iatarest  paying  data  on  or  after  the  third  ysar. 
Thtey  eaoh  oontaitied  a  provision  thsit,  when   the  notes  and  all 
expertses  aooruing  thereunder  shotild  be  fully  paid,  the  trustee 
or  hla  sucoeosor,  sho-uld  rocoavey  the  presalses  to  the  sa^aator  or 
Ms  assigns* 

The  bank  had  a  oontract  with  appellant  relative  to  th® 
seourtn^-j  of  raortsages  or  trust  deeds  oa  r€*»il  estate,  in  the 
oontract,  the  bank  wxb   deslgaatod  as  th©  o or respondent.  It 
appears  that  Ilyfto  wss  In  the  act  of  purchasing  tho  80  aor® 
tract  at  the  tlso  he  was  saoking  to  procure  the  |2S,000  loan. 
H©  secured  his  deed  to  th©  80  acres  on  August  31,  1925.  H© 
©xecutod  the  noto  and  mortgage  for  th@  $2B,Q00   loan  on.  September 
15,  1925. 

Th^r©  was  sora©  difficulty  with  tho  title  to  the  lands  des- 
orlbod  in  the  $28,000  jsaort^afro.  On  August  10,  1925,  the  bank 
wrote  appellant  stating  its  opportunity  to  nnke  this  loan,  and 
reoorsiended  seam   ae  boing  a  very  well  secured  loan  for  |2S,000« 
It  statod  that  it  did  not  know  tho  condition  of  the  tltl©  when 
it  took  the  application;  that  it  considered  the  risk  to  be  a 
good  one,  and  concluded  with  the  following:  "This  is  an  unusually 
well  acourcd  loan;  the  moral  risk  is  A-1  and  besides  they  are 
willinf^  to  pay  a  reasonably  good  coEsaission  and  loans  are  very 
scarce  those  days  ao  that  if  you  can  sea  any  »ay  in  which  this 
can  be  fixed  up  so  that  your  oocxpany  vdll  take  the  loan  we  will 
bo  glad  to  have  the  Ireneflt  of  your  advice.'' 
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The  trustee  Fisohor,  was  also  l^esldent  of  the  barUct  On 
l^Qoeraber  29,  1925 »  ho   oxooutod  arid  filod  of  record  as  truat««, 
a  partial  release  In  oaoh  of  th.e  first  and  seocnd  trust  deeda 
with  rospoct  to  this  BO  aor©  traot*  On  January  2,   192t>,  th© 
bank  asaigned  the  note  and  nortgag©  to  appellant.  Under  date 
of  January  8»  19^6,  at  the  inataivC©  of  the  t»s^,  the  Haw  York 
Title  and  Mortgas©  Oonpatij  issued  its  title  ituaranty  policy  in 
th©  sum  of  ii28,000,  to  appsllant,  covering  th®  land  in  its 
Eiortgag©  • 

la  1934,  appollant  brought  this  suit,  to  foraolose  the 
ru5rtf?rag«  on  the  laads  dssoribed  theriaiii.  The   ooiaplaint  raoiti»d 
th©  execution  of  the  first  and  second  trust  deed®  on  May  11, 
1922,  "by  !.':ach0gnoy  to  Fischer  as  trustaajit  alleged  that  the 
trusto©  had  long  since  dlad,  but  that  prior  to  his  death  and 
on  Deoenber  29,  1925*  he,  as  tmsta^,  r©l@as®d  tha  SO  aor© 
tract  from  both  the  first  and  s©coad  trust  deeds,  by  an  instru- 
nsnt   in  duo  and  proper  fora,  and  that  it  was  effect It©  for  the 
purpose  of  ndeasin^j  said  tract  froia  ths  lieri  of  ©aoh  of  th© 
trust  deeds,  ThQ   ooaplaint  disclosed  that  the  trustees  of  tli© 
John  C.  I'roctor  Hndownent  wore  the  holders  of  the  notec  loader 
tha  first  trust  deed;  and  that  Florence  F,  Myers,   Jessica  F. 
Myers,  Bertha  F.  i^andel,  and  iSlse  v/oolnor  wero  holders  of  thp 
notes  under  the  second  tmist  deed.  The  complaint  alleged 
appellant's  rig;hts  to  he  Buperlor  to  those  of  th©  defendant 
note  holders  under  the  trxist  deeds. 

The  traatees  of  tho  John  C,  I'rootor  i;:ndowneat  filed  answar 
denying  that  tho  80  aero  tract  wee  released  from  the  lien  of 
tho  first  trust  deed  "by  virtue  of  the  action  of  the  trustee | 
allee;ing  th?,t  such  release  was  aade  without  ri:-ht  or  authority 
and  that  it  was  unlav/ful;  that  apnellant  had  notice  of  tholr 
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rights  and  intoresst  in  said  trnot   by  virtue  of  tJio  first  trust 
de^d  whioh  wac  duly  reoordod;  that  their  rights  were  auporior  to 
those  of  appollant  and  that  they  M6.   a  first  and  prior  lien  on 
tho  50  aor©  traot.  The  defendant  note  hoi dors  under  the  second 
trust  dood  woro  dofatUted. 

Tho  cause  wis  rcjfsrr©^!  to  the  issstQr,  vdio  foiind  the  history 
of  tha  troasaotioas  to  be  as  abOT®  stt  out,  Ths  Emst©r  found 
that  tho  trust©©  did  not  have  In  hia  posssssioa  any  of  th©  notes 
secured  by  aithor  tho  first  or   second  trust  deed,  at  tho  time  ho 
released  th©  80  acre  traot  thorefroraj  that  the  trust  deods  -were 
of  raoord  loaij  prior  to  such  releases;  that  no  Pioney  was  paid 
to  any  of  the  note  holders  thereunder  "Deeaus©  of  suoh  releases; 
that  the  trustee  was  'isrlthout  power  to  n&kB   the  releases;  and  that 
the  saiae  were  void  as  to  tho  ri;?hts  of  the  note?  holders  under  the 
trust  deeds.  The  Raster  f<maA  that  the  trustees  of  the  -^^'rootor 
"iidowraont  had  a  first  and  prior  lien  on  the  BO  acres,  as  the 
holders  of  the  notes  undsr  the  first  trust  dedd;  that  th©  holders 
of  tho  notes  under  the  second  trust  deed  had  a  seeond  lien  thereon, 
which  was  prior  to  the  rights  of  appellant;  and  that  appellant  had 
a  third  lien  on  said  80  acre  tract.  Appellant's  objejctions  to 
the  master's  report  were  ovarrtiled  and  atood  in  the  trial  court 
ae  exceptions  thereto.  The  decree  of  the  tri:^l  court  vr  s  in 
accordance  vfith  the  findine,s  and  reooraiiendation  of  tha  iiafeter. 
Appellant  has  prosecuted  this  appeal  therefrom. 

it  is  the  position  of  appellant  that  the  truot  deeds  were 
not  notice  to  cJLl  parties  dealing  ?dth  the  title  to  this  land, 
sxifficient  to  put  theis  upon  inquiry  as  to  the  osmership  of  the 
notes  secured  thorobyj  that  persons  desling  with  the  title  after 
tho  execution  of  the  i^eleaaeo  by  th©  trustee,  were  entitled  to 
ppesurae  that  the  trustee  had  full  powop  and  authority  to  execute 
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such  roleascs;  and  that  In  fact,  he  did  have  such  power* 

Apj  ftllant  xirgjes  In  support  of  its  position,  that  the  releaaas 
of  tha  truBtoo  vrnvB   legal  and  ©ffeotiv®  as  agaiaet  fh®   note*  holdere 
under  the  trust  deeds,  oitins'?  Umin  v.  Jncawl,  1IS3  111,  523,  end 
Connor  v.  Wahl,  330  111.  136,  ■^&tb   tlis  iade'btedness  was  pagit  due; 
suit  BUQh.   oases  ae  Lfaxsh  v,  Stovsr,  363  111.  490,  ^7x3.   Lennartz  v, 
wUilty,  191  111*  17t,  wtior©  the  r^leasa  was  ©xeoutod  oa  th«  duo 
date*  and  i'irst  Trust  Joint  Stock  Bank  v,  Hiskok,  36?  Ill,  144-, 
whore  the  trust  dQ®d  ooutalaed  a  prepajrjuent  privilege  at  intevQSt 
heavirt.^  dates.  >'@  do  not  oonsidsr  th©  al^ov®  cases  as  oontrolling 
in  this  @&BB,   nor  do  we  consider  the  ease  of  ¥.&nn®ll   v.  Harbort, 
34-2  111.  464,  cited  by  appellant,  as  0up|>orting  its  oonttsntioa 
horeia. 

Wa  ishalX  now  direot  our  attaatloji  to  the  rights  of  the  note 
holders  under  the  first  trust  dasd.  The  evidence  shows  that  the 
indebtedness  thereunder  w^is  not  du©  at  th©  time  of  the  rolsasaj 
that  the  release  was  aot  exociited  upon  or  naar  smj   inter® st  pay- 
ing dataj  that  it  did  not  indioat®  an^'  money  had  been  paid  oa  the 
lndel>todn©ss,  Init  to  the  contrary,  ©learly  showed  the  debt  miM 
still  due.  The  trust  deed  provided  that  before  the  property  eould 
be  released  or  reconveyod  to  the  grantor,  the  debt  nuat  be  fully 
paid.  It  was  a  natter  of  record  lour;  prior  to  th<??  execution  of 
nppellant's  rnortgage.  The  trustee  did  not  execute  the  release 
until  after  appellant ♦s  siortfTage  had  been  token  and  recorded. 
The  holders  of  the  notes  under  this  trunt  deed,  had  no  knowledge 
of  the  ftotion  of  the  trustee.  They  were  in  posesssion  of  the 
notes.  Hothing  was  paid  on  their  lnd©btf?dness  for  the  release. 
As  stfttod  in  Kennell  v.  Herbert,  supra,  W3   do  not  ooualder  the 
release  to  have  had  any  effect  on  the  rights  of  the  owners  and 
holders  of  the  notes  imdor  the  first  timet  deed, 
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Appdllant  claliafj  bo  bo  assifqiR©  of  thft  mortgage.  In  equity 
It  took  same  subjaot  to  oxissting  iaflrrsitlas.  Homberc  v«  MoCorraiok, 
194  111.  205;  ^i^nc".  v.  Harpstor,  306  111.  202;  Cld«  v.  Cur^xalngs, 
31  111.  las. 

Th®  note  h-oldare  'ander  the  soocnd  tniat  tleod,  fllod,  no  answer 
setting  up  their  claim,  mad®  no  ax>p®ai'a:uc®,  and  w^ri!  (lefatjltesd. 
Th®  plsadirvc*®  ia  th©  q&b^   in  no  v/aj  -^ont  to  aiipport  a  finding  ia 
tholr  favor.  Appellant  alleged  it®  rights  to  ba  siipsrior  to  their 
rlc-.hts,  aad  exhi"bit©d  the  reloas©  by  ths  trustee,  r©l®asin,~  thia 
tract  from  the  lisn  of  thoir  trust  do©a.  The  defendant  note  holders 
Tind©r  tho  first  trust  d.®ed  fil0<l  aart'^'er  aad  anandsd  enOT^or  setting 
tip  their  olaims  aad  all^giag  the  raleas©  as  ,iaad®  by  the  truato© 
with  respect  to  the  first  trust  doed,  to  be  ^crongful  and  without 
thsir  kaowled^e  or  ooneeat;  and  suT>port©cl  this  position  by  evidence 
upon  tha  hearing.  W©  find  no  ©vidsnco  in  the  rooord  going  to 
ostablish  any  Mghts  or  priority  on  th@  part  of  the  defendant  not* 
holders  iicider  the  seeond  trust  do^d.  Bvldenoe  re-'^ardinir  thf>  re- 
lease by  the  truBtes  under  the  first  trust  deed  oannot  be  considered 
as  avidanoci  to  control  a  aourt'o  aotion  i^ith  raspeot  to  tho  tr.istae'fi 
rolease  under  tho  second  trust  6.&&d.»     The  trust  deeds  wero  separate 
inatruaents.  Tho  releases  v^ere  soparato  instnmenta •  The  ptirties 
interested  thereunder  are  entirely  dlfforont  and  distinct,  i^roof 
waa  :;inde  "before  the  siastar  of  the  afiount  due  under  th )  first  trust 
deed  and  under  appellant *s  nortgage;  nnd  tho  aastor  found  the  pro- 
per arnounts  due  thereunder.  No  proof  was  made  before  the  laactor  as 
to  the  eraount  due  under  the  second  trust  deed,  and  he  made  no  find- 
iUj?  thereof.  ITor  doea  the  decree  find  how  istich  Is  due  under  the 
second  trust  deed,  ?he  decree  s]io»ilc[  have  judicially  determined 
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th®  amount  du®  \m>l«r  tho  sooond  trust  dood,  Romberg  v.  IfoOomlok, 
supra,  p.  211,  212,  TherdXor©,  we  find  nothing  to  support  that 
portion  of  tli3  doore©  granting  priority  co  suoh  defendanta  ovor 
appellant.  In  a  Riortgag®  foreoloaur©,  a  junior  iao^mbrancor  who 
is  imd©  a  party  def<&adia:it,  by  ona  oliaimlag  tc  bs  the  holder  of 
thc9  aaaior  aortgage,  rmy  hav®  hisis  rights  detontninad  aad  priority 
fixed,  by  answ^',  vrithout  the  fillno:  of  a  oross-'blll .  Arrastroag 
V.  v^arriagton.  111  111.  430 j  ^^ellea  v.  Moore,  13?  Ill,  190 j 
Gardner  v.  Cohn*  191  111*  553j  Mcstvd.ok  v.  Kr-ans,  24C)  111*  /#P»  1» 
Bc«on<5  T#  Clark,  129  111*  4-66,  493.  SiMh  a  a^fondant  raay,  b|r 
raotlon  or  by  filial?  an  aiiswar,  of  far  ©videnc®  of  his  lisii  and  thus 
eatahlish  hi0  olaiisi*  Horthera  Trust  Co«  v*  Sanford,  >O0  111. 
381,  339.  ^'fher©  various  stortgagees  art  in  dispute  as  to  priority, 
a  dafeadant  is  uadsr  th«»  duty  of  sot t lag  up   his  intisreat  by  pro- 
per plsadiB^,  and  ©atablishiitg  it  by  proof.  If©  should  not  fall 
to  take  stsps  to  sutabllBh  his  olalH  -Mi^n  %h.&   sac^  1b  prcpsrly 
challenged  by  the  foroelosur©  suit,  end  thus  brou.^ht  ir.to  dlsput©. 

©le  decree  is  corr©ot  in   so  far  as  it  granted  priority  to 
th©  truateos  of  ths  Prootor  Tsliidovfiiiont,  &b   o^-nors  of  th©  notes  under 
tho  msaaa   firat  trust  deed.  Tha  holdera  of  the  notes  under  tho 
seoond  trust  4eed  prosonted  no  ®Yidono®  to  support  tholr  clalnj  6r 
to  astabliah  priority.  Therefor©,  that  portion  of  th©  door©© 
finding  the   daf®ndeat  note  holders  under  tho  seoond  trust  dood  to 
havo  a  prior  lien  on  the  pronises,  to  appellant,  is  erron30»is. 
The  daore©  is  rav«rgiad  Jind  tha  oaue®  rsn^ndod  with  dlreotions  that 
th©  asiae  bo  modified  with  raapoot  to  the  rights  of  priority  as 
betv/e^n  appellant  and  defendant  not©  holder©  tjinder  thrr   seoond  trust 
d9«d,  ond  raade  to  read,  tfa&t  aopollant  shall  have  a  second  lion  on 
the  80  aor©  tract,  instdad  of  a  third  lion. 

Ravorsad  9jk&   r«taanded  vdth  diraotioaa. 
-  ^  - 


to<nJt^  o^  y^i-Atoa  bait  wt  ^fnol9rmA7     •txt  «.i 

? o^i  .1X1  Y^x  ,^'.-v>'>"».  ♦v  B«ir/i,;  joc^  .1X1  xii  ^csot9iatntiu  •t 

J  aj^li^  ,i:Xl   CgiS   ^-sxijyjfS    .V  •)^oiv/j^«.'^s4    H"?'t   *XXI  X9X   tAllo8  aT  ^D»ii6««d 

.XXI  see   ,Btol.'^i>£   *v  .o';"  JTfiiricT  /Ji^ri^oll     «mJtioXo  «lii  iiell(f»^t 

lielt  ^©fl  feXj-fiiJ*  »:•      /ioe-ior  yrf  il  r>JffX£f»iX<Ii»#B®  Afta  ^IAjwX^  wkj 

'R^  ji  8j?  'lifl  08  ol  ^aeiaof'  ei  ««tto»A  »iK 

o/fit  n*6ffu  fifetof  f»»l{J  ^o  BTcijXori  I)/!'?     ml99ih  SiktnS  iiiiX" 
-to  S11aI»  tlMdlT  iH^i^itV  of  •»il»MVl^   OH  l^«#itMin<|  *«##  i«. 

^/ft    Of    *•€* 
if.  ■    F^Crr    .-  Tfttf 

lie  ft'  ■  ,fifrT  OS-  nlUM  bn9  ^b—B 

J   »t9m  Qt  Wit 
bap  !)♦" 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT         J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  j-ear  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


^^  7  f 


AT  A  T;]]rJT  OF  TH3  APP^LLATS  COURT, 

Begun  and  held  at  Ottawa,  On  Tuesday,  the  3rd  day  of  October, 
in  the  3"ear  of  our  Lord  one  thousand  nine  hundred  and 
thirty-nine,  v/ithin  and  for  the  Second  District  of  the 
State  of  Illinois:  ,r« 


^  l.©ri»  O 
Present  --  The  Hon.  PRJD  C-,  UOLF^,  Presiding  Justice 
Hon.  3IAI;TE  HUPPILvT,  Justice 
Hon.  FR::H-LI:T  R.  DO'O,  Jv.stice 
JUSTUS  L.  JOILJSOn,  Clerh 
3.  J.  V;sLT:^R,  sheriff 


3E  IT  REinCI'BIlRED,  that  aftervmrds,  to-v/it:  On  J/-.I'  ^''^  •-■■• 
the  Opinion  of  the  Court  vas  filed  in  the  Cleric's  Office  of 
said  Court,  in  the  v/ords  and  figures  follov/ing,  viz: 


GEN.    NO.    9499 


AGENDA  NO.    36 


IN  TIC  JlPPEIXATE   COURT   OF   ILLINOIS, 
/oCTOBlJ  TERIlf' A.D.    1939.       \ 


if 


,i<r- 


IvIINNIE  F.    CIIAPiIaM,      / 


Ap; 


iW^®' 


vs. 


SJiiA.  F.    0I-M.F.'IAIT,    foTiaeiky 
FRANKIE   CHAKIAM  ABBOTT  J 

I 
Appellant. | 


AI^PEAL  FRdM  CIRCUIOl.  COURT-.'" 


TE  COUl'JTY.  \ 


*^*^* 


"■'-"^i*:. 


■*'*'««^v 


IIUFFIIAN  -   J. 

This  Is  a  suit  for  accounting  by  ap^nellee  against  appellant, 
for  rents  racelTed  from  business  property  located  in  the  citj^  of 
Aurora,  knovm  as  the  Chapman  block.   Its  disposition  hinges  upon 
a  former  decree  of  the  circuit  court  of  said  coijnty,  between  the 
same  parties,  rendered  on  Hay  27,  1927.  'Qj   this  present  suit, 
appellee  claims  to  be  entitled  to  one-third  of  the  net  rents 
issuing  from  the  above  property,  pursuant  to  the  former  decree  of 
May,  1927.   Appellant  does  not  question  appellee's  rights  to  the 
accounting  as  fixed  by  the  former  decree,  but  insists  that  the 
portion  of  the  former  decree  av/arding  to  appellee  one-third  the 
rents  from  the  property,  was  void,  on  the  gcound  that  it  was  not 
within  the  subject  matter  of  the  litigation,  and  beyond  the 
prayer  of  the  bill  of  comrilaint.   In  this  respect,  it  is  the  posi- 
tion of  appellant  that  the  court  was  without  jurtssdiction  to  in- 
corporate such  relief  in  its  decree,  as  the  same  was  not  pursuant 
to  the  pleadings  in  the  case  nor  included  v/ithin  the  relief  sought 
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,aioKiJj:i  fo  TOTOO  si':"  \  sikt  mi 

\ 

— r 


Tff'joo  TiuoHio  mm.  JAani'iA 


.8v- 


I  .d-flfllleaqA 


,d-nBlIeqq8  ^faalBS-s  aallsgqs  ^d"  SJ^IJ'xmoooje  lot  cHue  b  b1  aixlT 
to  'iJ-io  exid-  nl  i>9d-jB0oI  Y^i^qoiq  aaenlaircf  moit  £>9visoei  aJ-nsi  io" 
noqir  aegrfiil  aotttsoqalb  b&I      .-Aoold  nsiaqBxlO  &dt  bb  nwonsl   ,B^oai.'-. 
srid'  ^99wc^scf    ,-^d'nxj'oo  fJXBa  lo  d"ix;oo   &lsjoilo  sAi  to  esnoeb  iGmnol  b 
,uijje   ofrassiq  airid-  -{9      .VS"?!    ,VS   vjsM  no  SeisfineT:    ^aeitiBq  eMe-- 
ad-aoi  ctsfi  9iIJ  to  fiiiflit-eno  oct'  field'id'ns  ecf  oi  ajnlslo  eelleqq 
to  89i06£)  lerircot   odd   oJ-   tueuaiuq   ,x*if'qoiq  svocfB  esii  moit  shIi/se. 
eiid-  ocf  Bodjili  a'eelleqqB  nold-aeup   d^on  aeoi)  d-nBlIaqqA     .VS^I    rj- 
exid-  &3A&  ed-eianJ:  &u<i    ,901096  lerniot  erld  •%(S  bexlt  3b  snlcJ-iurooor 
ori^  bild^-eao  gelleqqa  ocf  gnlLiBwa  oeioeb  lemot  siid'  to  nold-ic 
d-on  aBW  il  tadt  £>xmoa3  odd'  no   ^btoY  bbw  ,x^TC9qoiq  &di  noit  acfne 
9jd;t  fino^otf  bas   ^col&B^l^ll  arid-  to  i8;fi'affl  d-oatcfira  edd^  nlil^l 
-iaoq  ori;t  el  *Jt    .d^oeqaei  alAS  al     ,}tttBlqtssoo  to  llld  edi  to  le-^si 
-at  oi  aoliotbeianl  duorid-lw  aaw  i-zuoo  sdi^  &Bdi  driBlIe         "      nolJ 
iaBOBtssq,  ioa  bsv  sobb  sdi  bb   (eeio»£i  ad*!  al  tellei  dove  edaioqrcoo 
^1131/08  tsllai  edi  atdttw  bebuloal  toa  08BO  6di  al  8saif>BeIq  edS  od 


by  the  widow  (appellee)  in  her  bill  of  coriplaint.   Appellant 
urges  that  relief  can  not  be  'panted  for  matters  not  charged  in 
the  bill.   The  trial  court  held  in  the  case  at  bar  that  the  por- 
tion of  the  decree  of  I.Taxr,  1927,  vrfiich  decreed  to  appellee  one- 
third  of  the  net  rents  and  profits  frora  the  premises  during  her 
lifetime,  was  v/lthin  the  scope  of  the  issues  in  that  cause  and 
is'  nov/  binding  upon  the  parties  to  this  proceeding;  that  appellee 
could  maintain  this  action  upon  the  former  adjudication;  and 
granted  relief  accordingly. 

By  the  decree  of  1927,  the  court  provided  that  appellant 
should  account  to  appellee  for  one-third  of  the  net  profits  re- 
sulting frora  the  rents  issuing  froia  the  premises  in  question.   It 
is  alleged  and  admitted  by  appellant  that  she  did  thus  account  to 
appellee  for  one-third  the  rents  up  to  January  1,  1935.   Since 
that  time  appellant  has  failed  to  account  to  appellee  for  such 
rents.   This  suit  resulted,  based  upon  the  decree  of  1927,  to 
compel  appellant  to  account  to  appellee  for  the   one-third  part 
of  the  net  rents  and  profits  realized  from  the  property;-,  subsequent 
to  January  1,  1935. 

Mathew  T.  Chapman,  the  owner  of  the  property,  died  intestate 
in  1921,  leaving;  surviving  him  his  wife  (appellee)  and  his  daughter 
(appellant) ,   In  1926,  appellee  filed  her  action  in  the  circuit 
court,  settinc^  up  that  Mr.  Chapman  had  died  seized  v/ith  the  pre- 
mises in  question;  that  he  left  no  will;  that  appellee  as  his 
surviving  widow,  was  entitled  to  dower  in  the  property;  that  the 
premises  were  improved  with  a  large  business  building;  that  no 
dower  had  ever  been  assigned  to  her  and  that  she  had  never  received 
any  compensation  therefor,  or  its  equivalent  in  any  manner. 
Appellant  was  made  defendant  in  such  petition.   Appellee  prayed 
that  a  decree  might  be  entered,  granting  her  recovery  of  her  dower 
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titBlleqqA      .iatBiqmoo  to  ILld  leri  al    (eeXIeqq^)   v;of)iw  adi   vc' 

al  bsgiflrio  &oti  BieitBta  io1  be&iiBX:\   ecf  ioa  nsp  leilsi  iB£i&  se-Qiu 

-loq  9di&  J-fliicJ-  iBCf  cfB  obbo   axld-  nl  bled  J^x/oo  LsJEnd-  edT      .IIJlcJ  Qdi 

-©no  96 1 loqqB  od"  f>89ioefi  lioiiiw  ,YS9X    ,-^i  to  eeioefi  ed&  1o  nol^ 

:t©il  f^nlix/Jb  Bseixtioiq  exicf  moT:!  ad^lloiq  bnB  acJ-ften  *an  edit  lo  f)iiri;t 

baB  osuBO  vl-fiiiif  nl  osi/asJ:  Qd&  lo  eqooa   add-  nlrWlw  saw   ,3ffllit8tiX 

esIIsgqB  d'Brii'   ;gnll)9©ooiq  &i.di  o&  seiJiBq  odct  xtoqx/  ;^alba.td  won  al 

.&as    jiioJ:c)-BOlfix;i,J6jS  leniol  eri*  noqi;  xioivtOB  alrid-  alBiaiBm  bLuoo 

.xL^atbioocrB  talLsi  beiasiiBt 

ij-wLlBqq&  rf-BJld'  £)9BJ:voiq  .tiyoo  erfd"    jVS^I  lo  99no9JB  erfcf  t^S 

-ei  ad-liOiq  ;:f9n  silct  lo  bildi-eao  toI  QsIIo'qqB  od'  d^nxroooB  bluods 

&1     .aotiBeijp  al  eQaicieiq  sricr  nioix  gfiii/aei  ad"££©"i  ©xlcf  moit  ^alijjjv, 

ci  iauoooB  QtJd&  bib  eda   :^&!i:f  jxiellsqqr,  x^  i)ec^d■xxrli)i^  biiB  be^eila  al 

sonic;     .$C9I   ,X  Y^-'^^wnsX  od"  qu  i^&aai  ^di  bildi-'eno  lol:  eelX^qqa 

rioya  lOi  aoIXeqqe  od'  drujooojs   o*  LaXxcl  ebxI  d-jdBXXsqqa  eml^t  ^Bdi 

oi   tVS^X  "io   sQiosfc  yxic!"  noqx;  f-esBcT   ^Led-Xifeai  d'lne  eldT     ,a&aei 

^iBq  biid^-eaa  odd   lol  eyil&qqa  oJ-  JiufOOOB  od'  itnBXXeqqe  Xeqaioo 

JnsupsBcfLfB    ,Y*i©qoiq  ©xlvf  moil  LsslXsen  acfxiorrq  J&hb  ed-flei:  tea  edi  lo 

.?C9X   ,X  Y^^iffiBX  o.t 

eiB&Batal  helb   .Y^i^qoiq  ciU  lo  lenwo  silj    ,njBfflqBilO   .T  werld^fiM 

isd-dSirBfi  elil  f)njo    {eeXIeqc's)    ellw  alri  mid  snlvlvTH/a  srUvB©!    ,XSQI  nl 

d^luoiio  OIlc^  nl  uolc^Ofl  :t9il  1)9X11  99XX9qqB   ,dS9X  rtl     ,  (d-flfiXXsqiej 

-eiq  orii^  ditvf  beslBti  JBolJo  i)BxI  xuBingBiIO  .iM  ;fBxi;t  qw  sclcfd'ea   ,d'ii/oo 

alxl  SB  98XX©qqB  ^*xl*  ;XXlw  on  tlBl  ed  &»di   ;ixol*eei;p  al  bobIje 

Bd&  iadS   ;Yd'^©qoiq  9di  al  iBWofc  ot  baL&ltaB  bbw  ,woI>l^Y  sxilviviira 

on  tBdi  jgnlfiXlmf  aaenleycf  egiBX  s  ild-lw  fievonqicl  eiovf  aealine^q 

b9Ti906T  loyea  bad  erfs  t&dS  boss  ned  ot  fiansleaa  need  nsvs  bBd  lewoJb 

.leaHBm  yc£  xtI  d^n9Xsvlxjj?»  etl  no   ,aol9rtQilcf  nolJ-Bengqjnoo  ^Jn* 

bax^i^l  eeXI-  .iold^l^eq  doxm  nl  ioBbastob  Bbsai  bbw  driflXXsqqA 

lowof)  lojci  lo  Y*iovoo©i  ned  -B^al^tani^   ^bsiotao  ©ci  M^lci  ©onoeJb  b  &Bdi^ 

-  S   - 


right;  that  her  homestead  be  fixed;  fend  that  she  have  such  other 
and  fiirther  relief  as  equity  might  require. 

Appellant  made  answer  to  the  petition,  wherein  she  admitted 
that  dower  had  not  been  assigned  or  set  off  to  appellee;  alleged 
that  no  demand  had  ever  been  made  upon  her  for  same,  except  by 
the  filing  of  the  petition;  denied  that  appellee  was  entitled  to 
any  part  of  the  rents  or  incom.e  from  the  premises  prior  to  the 
date  of  the  filing  of  her  petition  therefor;  and  denied  that  appellee 
was  entitled  to  any  of  the  relief  sought  in  said  petition.   Appell- 
ant in  that  proceedijig  also  filed  a  cross-petition,  in  which  she 
set  up  that  the  property  v/as  ii:aproved  by  a  large  building  of  con- 
crete, steel  and  briclc,  five  stories  high,  and  occupied  by  various 
business  establishments.   She  further  charged  that  appellee  and  her 
father  had  occupied  certain  rooms  on  the  third  floor  as  a  residence; 
that  following  the  death  of  lir.  Chapman,  appellee  collected  the 
rents  and  made  extensive  repairs  to  the  busidings,  vri.thout  account- 
ing in  any  way  to  the  cross-petitioner  (avpellant) ;  that  appellee 
so  collected  the  rents  until  about  liaroh,  1923;  that  she  had  never 
made  any  demand  on  appellant  for  an  assignment  of  her  dower;  that 
no  dower  had  ever  been  assigned;  and  that  by  reason  of  the  failure 
of  appellee  to  make  doEiand  for  such  assignment,  she  was  not  en- 
titled to  receive  any  portion  of  the  rents  from  the  buildings  on  the 
premises  accruing  prior  to  June  10,  1926,  which  was  the  date  she 
filed  her  petition  for  assigni'ient  of  dower  , and  homestead.   The 
cross-petitioner  further  set  up  that  she,  being  of  the  impression 
that  appellee  was  entitled  to  receive  one-third  of  the  net  income 
from  the  prem^ises,  vdthout  demand,  and  without  any  assignment  of 
dower,  had  paid  to  the  said  appellee  from  the  rents  collected  by 
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lesiSo  dOiSB  sTBii  exiB  tBdi  boA  ibextl  ecf  ^Bo^fasiooii  lexi  iBdi   lids^' 

.8iJtx/p9i  td^im  Y^ix^P®  8«  lelXeic  neil:frn/l  f>n£ 
£>6J^±j[a£>£  ei!a  nieaerivy    ,iiold'.id'eq  arid-  oJ-  aowans  dJbBox  d"aBlIegr.. 
i>8aQlIj3    ;e9ll8qqjs  oi  llo   isG  10  fiecgleefl  need  ;toxi  J&bjcI  lewofc  d-ailJ 
Xd  J-qecxe   ^emsE  lol  isjI  noqis  ebBs:  aeecf  novs  J&fid  ba&msb  on  d^Biiv 
o>t  helcM^ne   aev.  aalleqciB  J-bxIj   fielnsf^    jxiolcMioq  edi  lo  snlll'i  8x1. 
oxid"  oi  loiiq  aeeins'iq  orii  moil  emoonl  10  acfxiei  dilcf  lo  tisq  xn.: 
aolleqqs  d^BXict  Lsxiieii)  bna,   iioleied^  noid'lJ'eq  texi  lo  SjXilIll  edi  lo  sctsf) 
-IleqqA      .aoJ::^si&q  btse  n.1   idsisoa  Islloi  edi-  ,lo  ^vlb  oi  bGliliiiB  sbv 
exle;  ilolxivv  sil    jnoid-jcd-eq-aaoio  .s  belli  oeIb  gjilBaeooriq  *BrId'  al  ia: 
-noo  lo  sniblitrd  s^ibI  b  x^  Jjsvoiqm   saw  y^'^^s^oi^  ^di  iBdi  qu  iei 
BuoliBV  x6  beiqucvo  Jxos    td^hd  aelio&z   6V.tl    ,jioiicf  Mjs  loscfa    ,3;t.eno 
led  b£L&  esIIaqqB  j-biI.?  f!9i.,-xsxio  'xeiio/rifl  ed2     .edriQfixlEilJBctaQ  sasnlax;- 
isoabbiaai  b  aj-y  100II  bildS  edi'  no  8x0001  nieJaso  fielq^ooo  pBd  ied:tBt 
edii-  b&iosLloQ  sslloqqs    ,nBiriq/3£lO   ,Ti'I  lo  rlcffisf)  sxid'  snlv/oIXol  tBXli' 
-anifooo£  dTodcflw  ^esxiifiiiro'   sxlo   oJ  eileqai  eTlaxxsitxe.  ef)BDi  boB  siae 
09ll9qq;B  cfXaXiJ    ;  {cfriBXIsqiTij)   lenoId-xJsq-aRoio  exlct  cd-  yjbw  y^b  fit  gxU 
levexi  X>Bxl  exia  iBi:i   j^S?!   ,£ioaB.M  oX/ocfB  liJ-flu  aiaei  edt  fied'oelloo  03 
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Yd  X)9d-oeIIo' 


appellant,  Brom  l.ferch  21+,    1924,  to  December  31,  1925,  a  total  sum 
of  ^5739.95.   She  alleged  that  the  above  sun  of  money  so  paid  by 
her  to  appellee,  constitxited  a  one-third  of  the  net  income  received 
from  the  premises .   She  charged  that  appellee  received  the  sun  of 
money  as  a  fall  one- third  of  the  net  incone  from  the  property.   She 
further  charged  that  she  was  entitled  to  be  credited  for  sucJi  sum 
upon  any  amount  found  to  be  due  appellee  as  dov,-er.   She  alleged 
that  appellee  still  occupied  the  living  quarters  in  one  of  the 
business  buildings  that  had  been  occupied  by  appellee  and  Llr. 
Chapman  during  his  lifetirae.   Appellant  as  cross-petitioner, 
prayed  that  appellee  mi.3ht  be  req\iired  to  raake  answer  to  her 
cross-petition;  that  an  account  be  talcen  by  the  court  of  the 
amoiint  due  the  cross-petitioner  for  rents  viiich  had  been  received 
and  retained  by  appellee;  that  the  court  determine  the  proportion- 
ate share  of  the  taxes  which  should  be  paid  by  appellee  on  account 
of  the  rooms  occupied  by  her  as  a  residence;  that  she  be  required 
to  pay  her  proportionate  share  of  taxes  and  insurance  preqiloms; 
that  appellee  be  allo'.ved  credit  of  I'lOOO  as  her  homestead  in  the 
premises,  and  that  upon  payment  of  such  sun  to  her  by  cross-peti- 
tioner, she  surrender  possession  of  the  rooms  occupied  by  her, 
and  that  in  the  adjustment  of  their  ri>shts  in  the  property  and 
the  issues  therefrom,  that  the  cross-petitioner  be  given  credit 
for  such  sums  of  money  as  she  had  already  paid  to  appellee  from 
the  rents  received  from  the  property. 

Appellee  ansv/sred  the  cross-petition,  wherein  she  admitted 
her  occupancy  of  the  rooms  in  v/hich  she  and  Lir,  Chopman  had 
made  their  residence.   She  admitted  that  follovdng  the  death  of 
l.Ir.  Chapman,  she  collected  the  rents  and  made  repairs  for  a  time, 
but  alleged  that  she  made  an  accounting  to  appellant  for  same. 
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She  alleged  that  follov/ing  the  death  of  I/Ir.  Chapman,  she  aad 
appellant  entered  into  an  agreement,  by  the  terns  of  which,  she 
took  charge  of  the  premises,  collected  the  rents,  made  repairs 
and  improvsnents,  and  from  the  balance  remaining,  that  she  vje.3   to 
pay,  and  did  pay  to  appellant,  two-thirds  of  the  net  rent,  and 
retained  one-t'iird  thereof.   Sh::  further  alleged  that  pursuant  to 
such  agreement,  she  did  the  tilings  above  set  out,  from  June,  1921, 
to  April  1,  1923,  and  that  during  such  time  she  accounted  to  appell- 
ant for  her  t-.vo-thirds  portion  of  the  net  rents.   She  then  set  up 
by  her  ansvsrer  that  on  'larch  22,  1923,  appellant  advised  her  that 
she  v;ould  take  charge  of  the  collection  of  the  rents,  and  that 
thereafter  appellant,  through  her  agent,  did  collect  the  rents 
after  April  1,  1923.   She  denied  that  after  such  tim.e,  appellant 
accounted  to  her  in  any  vvay  for  any  portion  of  the  rent  so  collectedj 
and  had  failed  and  refused  to  pay  to  her  ajiy  part  of  the  net  rents. 
She  denied  that  she  failed  to  make  demand  for  the  assignment  of 
her  dOY/er,  and  averred  tha.t  because  of  her  demand  in  this  regard, 
the  above  agreement  between  her  and  appellon.t  was  reached,  v/hereby 
she  v/as  to  receive  one-third  bhe  net  rents  and  appellant  to  take 
tv/o-thirds  thereof.   She  denied  that  appellant  was  entitled  to  any 
further  accoimting  from  her  for  the  rents  that  she  collected  prior 
to  April  1,  1923.  In  her  answer  to  appellant's  cross-complaint, 
she  alleged  her  right  to  receive  one-third  the  net  rents  and 
profits  subsequent  to  April  1,  1923,  and  asked  that  upon  the  fixing 
of  same,  she  might  have  a  lien  on  the  premises  therefor. 

V.Tien  the  above  proceeding  came  on  for  hearing  before  the 
circuit  court  of  Kane  county,  at  its  i:ay  term,  192^,  the  court 
entered  a  decree  v/herein  he  found  that  appellee,  upon  the  death  of 
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l!r.  Chapman,  became  entitled  to  a  one-third  part  of  the  premises 
involved;  that  the  premises  were  improved  with  business  hiiildings 
constructed  of  steel  ond  concrete,  of  the  aporoximate  size  of  one 
hundred  by  four  hundred  feet,  and  varying  In  height  from  four  to 
five  stories;  that  they  were  occupied  by  various  tenants,  who  held 
leases  ranging  from  one  to  five  years  in  period  of  time,  that  the 
rents  v;ere  payable  monthly;  that  the  premises  were  not  susceptible 
of  division  without  injury  and  y/ithout  manifest  injustice  to  the 
parties  to  the  suit;  and  the  court  decreed  that  the  prayer  of  the 
original  petition  of  appellee  that  dower  be  set  off  to  her,  be 
denied.  Vi'ith  respect  to  the  cross-petition  of  appellant,  and  the 
answer  thereto  by  appellee,  the  court  fromid  that  appellee  and  Ilr, 
Chapman  had  occupied  a  portion  of  the  premises  as  a  homestead;  that 
following  his  death,  appellee  had  continued  to  occupy  the  sarae  as 
her  home;  that  one  of  the  buildings  was  not  wholly  completed,  and 
on  July  15,  1921,  appellee  and  appellant  entered  into  an  agreement 
to  complete  the  ccnstructicn  of  the  building,  and  that  the  same 
was  completed  at  a  cost  of  C'37»  4-76.18,  of  which  sum  appellant 
contributed  tcA^V-thirds  and  appellee  one-third;  th-  t  by  reason  of 
the  completion  of  this  building,  the  value  of  the  estate  ovmed  by 
appellant  v/as  thereby  greatly  enhanced.   The  court  fui'ther  found 
that  the  parties  hereto  agreed  between  themselves  that  appellee 
might  remain  in  possession  of  the  premises  and  collect  the  rents 
therefrom,  pay  the  ta:\;es,  insurance,  and  keep  up  general  repairs, 
retaining  to  herself  one-third  of  the  net  rents  in  lieu  of  her 
dower,  and  pay  to  appsllantt  two-thirds  of  the  net  rents;  that 
pursuant  to  the  terms  of  such  agreement,  appellee  remained  in 
possession  of  the  premises  follov;ing  the  death  of  i'i".  Chapman, 
until  April  1,  1923;  that  during  said  time,  she  carried  out  the 
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terms  of  tho  agroeinent  and  th-'t  the  net  rents  -were  divided  between 
tlie  parties  pursuant  thereto. 

The  court  further  found  by  its  decree  that  this  action  of  the 
parties  following  their  acreeraent,  constitated  a  parol  assignraent 
of  rents  in  lieu  of  dov/or,  and  that  by  virtue  thereof  appellse  became 
a  tenant  in  conmon  with  appellant  in  the  rents  and  profits  of  said 
prpraises,  and  th'it  tiie  parties  were  the  tenants  in  coimaon  of  said 
rents  and  tnat  appellee  was  entitled  to  one-third  'chereof  for  and 
during  the  remainder  of  hor  life,  and  that  no  further  deraand  for 
the  assigniasnt  of  dov/er  on  her  part,  was  necessary.   The  courii 
found  by  its  decree  that  appellee  had  fully  accounted  to  appellant 
for  her  portion  of  the  rents  arising  fron  the  preirdses  during  the 
time  appellee  colleci,ed  sane,  which  was  until  April  1,  1923.   The 
court  found  that  pursuant  to  request  and  demand  of  appellant, 
appellee  turned  over  to  her  the  management  of  the  premises  and  the 
collection  of  the  rents,  on  April  1,  1923,  and  that  sinc^aid 
date,  appellant  has  collected  all  the  rents  arising  from  the  pre- 
mises, and  has  been  in  I'ull  charge  thereof.   The  court  further 
found  that  appellant  from  April  1,  1923,  to  Decem.ber  31,  1926, 
had  collected  in  rents  frora  the  premises  the  sum  of  vv36,0l8.69; 
that  from  such  sum  appellee  was  entitled  to  receive  one-third 
thereof,  being  ;^'12, 006.23;  that  on  Llarch  24,  192A-,  appallsjit,  by 
her  check,  paid  on  accoiant  to  appellse  the  sum  of  $148^,54,  and 
that  on  March  2,  1925,  by  check,  sho  av:aia  j)aid  on  account  the  sum 
of  :';|;209S.12;  that  on  I/Iarch  6,  1926,  by  check,  she  a^ain  paid  on 
account  to  appellee,  the  sum  of  01777.23.  The  court  then  found 
there  was  a  balance  due  appellee  upon  her  one-third  of  the  net 
rents  from  the  premises,  from  April  1,  1923,  to  December  31, 
1926,  the  sum  of  v59S6.34,  v/hich  was  due,  lonpaid  and  ov:ing  to  her 
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by  appellant,  in  lieu  of  her  dower.   The  court  then  ordered  appell- 
ant to  pay  to  appellee  $5986. 3^,  the  amount  found  due  her  as  afore- 
said.  The  court  found  that  appellee  was  entitled  to  receive  one- 
third  t)he  net  rents  fron  the  premises  durin^p-  the  remainder  of  her 
lifetime.   The  decree  then  shows  that  pursuant  to  the  terms  thereof, 
appellant  paid  to  appellee  the  swi   of  ::5986,34,  which  had  been 
found  dTie.   By  said  decree,  the  court  finds,  that  since  the  above 
provision  has  benn  complied  with  by  appellant,  that  it  constitutes 
full  payment  and  satisfaction  to  appellee  of  all  that  was  due  her 
from  one-third  of  the  net  rents,  up  to  and  including  Decenber  31, 
1926.   The  court  then  finds  th.t  appellant  shall  thereafter  pay  to 
appellee  one-third  the  net  rents,  in  lieu  of  her  dov/er.   The  court 
further  found  that  appellant  had  ppid  into  court  the  sum  of  c^lOOO, 
for  the  purpose  of  extinguishinrS  the  homestead  estrte  of  appellee, 
and  that  appellant  vjaa   thereby  entitled  to  have  said  homestead 
estate  extinguished.   The  court  ordered  the  clerk  to  pay  to  appellee 
the  llOOO,  Tipon  satisfactory  proof  that  she  had  vacated  the  portion 
of  the  premises  where  she  had  been  maJcing  her  home.   The  decree 
was  entered  under  date  of  Hay  27,  1927.   No  appeal  was  ever  ta2<en 
therefrom. 

Appellant  continued  to  carry  out  the  tenns  of  the  above  decree 
to  January  1,  1935.  Since  that  time  she  has  failed  and  refused 
to  carry  out  the  terms  of  the  decree  by  paying  to  appellee  the  one- 
third  portion  of  the  net  rents  from  the  prem.ises,   I>jLe  to  such 
failure  on  the  part  of  appellant,  appellee  brought  this  action  in 
October,  1936,  to  compel  appellant  to  comply  with  the  terms  of 
the  fonder  decree. 

The  court  by  its  decree  in  this  case  found  that  the  decree 
entered  in  the  former  suit,  v/as  bindinfr  upon  the  parties,  and 
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entered  a  decree  for  appellee  in  confornajice  v/itli  that  of  1927, 
aud  tills  appeal  results  therofrom. 

As  previously  stated,  appellant  takes  the  position  in  this 
case  that  the  decree  of  1927,  providins  that  appellee  should  re- 
ceive ons-third  of  the  rents,  in  lieu  of  dower,  v/as  void,  as  not 
being  within  the  subject  .-latter  of  the  litigation  betv/een  the 
parties  nor  within  the  issues  presented  by  the  pleadings.   In  the 
rendition  of  a  judgment,  a  court  must  remain  within  its  jurisdiction 
and  powers.  :'vnastrong  v.  Obuoino,  300  111.  lA-0.   Jurisdiction 
nay  be  considered  to  be  the  right  to  adjudicate  concerning  the  sub- 
ject matter  of  a  case.   In  order  to  coiaply  v/ith  this  condition,  the 
points  decided  must  be,  in  substance  and  effect,  within  the  issues 
presented.   This  situation  might  be  said  to  follov;  from  the  univer- 
sally recognized  rule  that  a  court  is  limited  in  its  determination 
to  matters  properly  before  it.   'Questions  not  involved  in  litiga- 
tion to  v/hich  the  court's  jurisdiction  is  Invoked,  ordinarily 
are  not  quections  within  the  issues.   Hov/erer,  the  parties  may 
voluntarily  try  an  issue  outside  the  pleadings.   In  an  equitable 
proceeding,  a  prayer  for  general  relief  authorizes  the  court  to 
grant  any  relief  vdthin  the  issues  presented  by  the  bill  of  com- 
plaint, 'ihere  a  court  has  jurisdiction  of  the  parties  and  of  the 
subject  matter,  it  may  bind  tne  parties  by  its  judgment  or  decree 
even  though  its  acts  in  some  respects  are  irregular,   rina  any 
errors  that  night  exist  under  such  circumstances,  do  not  serve 
to  render  the  judgment  void,  although  it  might  be  subject  to  a 
reversal  in  a  reviev/ing  court.   It  is  a  v/sll  established  doctrine, 
that  where  a  court  has  once  acruired  the  requisite  jurisdiction, 
it  has  the  right  to  decide  every  question  v/hich  arises  in  the 
cause  between  the  parties,  and  its  judgment  and  decree,  however 
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erronefflus,  cannot  be  collaterally  assailed.  Weberpals  v.  Jenny, 
3G0  111.  145,  154;  O'Connor  v.  Board  of  Trustees,  247  111.  54,  57, 
5^>,    59. 

The  petition  filed  by  appellee  in  1926,  v/as  for  the  purpose 
of  having'  her  dower  and  homestead  assigned  and  sot  off  in  the  pre- 
nises  In  question,  according  to  the  statute  in  such  case  rMl>'tHS 
gfCfc  made  and  provided.  T!o.e   court  took  juriDcLiction  of  tho  case  for 
the  purpose  of  fixing  such  rights  of  appellee  in  the  property. 
Therefore,  it  follows  that  such  questions  ./ere  the  subject  natter 
of  the  litigation.   Each  ps.rty  was  heard  fully  upon  these  issues 
and  the  court  rendered  the  decree  of  1927,  adjudicating  appellee's 
dower  and  homestead  rights  in  the  preraises.   In  view  of  the  charac- 
tor  of  tho  property,  the  court  had  the  right  to  assign  to  appellee 
one-third  of  tho  net  rents  and  profits  as  a  tenant  in  common  vjith 
appellant,  as  her  dov/er  therein.   Klein  v.  id.,  supra:,  Sec.  39, 
ch,  41,  111.  St.  (Dovvrer  Act).   He  also  had  the  power  to  adjudicate 
appellee's  homestead  rii^hts.   The  natters  v/hich  appellee  souf^ht 
to  have  determined  by  the  prior  proceedings  \7sre  statutory  rights 
peculiar  to  the  v/idow,  for  which  she  ni^ht  institute  her  suit  to 
have  enforced.   The  natters  settled  by  the  decree  of  1927,  v/ent 
directly  to  disposition  of  these  rights  as  betv/een  the  parties  to 
the  suit. 

Appellee  brings  cross-appeal  with  respect  to  that  portion  of 
the  decree  concerning  certain  maintsnance  costs  to  be  applied  to 
the  upkeep  of  the  bxiilding;  and  which  v.-ere  permitted  to  oe  deducted 
from  the  gross  receipts  therefrom,   w'e  do  not  find  anything  in- 
equitable in  that  portion  of  the  decree. 

'Ve  are  of  tixe  opinion  that  the  decree  of  liaj  27 1    1927,  was 
valid  and  binding  upon  the  parties  thereto;  that  their  rights 
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resardins  the  subject  matter  of  this  suit  were   therein  fixed; 
that  the  court  had  jurisdiction  and  pov/er  to  render  the  decree;  and 
that  appellant  is  now  precluded  from  nialcing  a  collateral  attack 
thereon. 

The  jua.-rnient  of  the  trial  court  is  affirmed. 

V 

Judgment  alfirmed. 


ibtixtt  iile'J.esit  e'lm  itv^  airf^t  "Jro  tvi^^Asi  iozldui*.  edi  snli-is^oi 
£»xua   jee^oefi  edi  lebaei  ot  iswoq  baa  aoltoth&i:i.ul  baA  itisoo  bA&  &BAi 

.bQitiilJlB  at   i'xssov  IbJ.ij   edt  to  cTxieiaaBixt  ^-dT 


STATE  OF  ILLINOIS, 

SECOKD  DISTRICT         J  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Wliereof,  I  hereunto  set  my  hand  and  afiix  the  seal  of  said 

Uij  Appellate  Court,  at  Ottawa,  this .^ day  of 

^HB _— in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-^ 


Clerk  of  the  Appellate  Court 


i^.l,  I'^,ff3^ 


so^ 


^  'i>.  i''(4-c> 


Published  in  Abstract 
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The  Commissioners  of  the  Nutwood  Levee  and  Drain- 
age District  of  Greene  and  Jersey  Counties,  Illi- 
nois, Plaintiffs- Appellees,  v.  Neal  D.  Re^rdon, 
Charles    Carroll    Re^rdon,    Michael    Rear- 
don,   Marie  McGiiinis,   N.   D.   Reardon, 

as  Executor  ^f  the  Last  WUl  and 
-^     Testanient  of  F.  G.  G.  Reardon, 
deceased.  State  Bank  of  Jer- 
seyville,  an  Illinois  Banking 
Corporation,     and    Otto 
Kraushaar,  Defendants- 
Appellants. 


03  I.A.  443 


Appeal  from  Circuit  Court,  Jersey  County. 

Gen.  No.  9143 

Mr.  Presiding  Justice  Eiess  delivered  the  opinion  of 
the  Court. 

A  petition  for  the  appointment  of  a  receiver  and  for 
an  injunction  to  prevent  the  sale  of  certain  corn  rents 
arising  from  farm  lands  described  therein  Avas  filed 
by  tlie  Commissioners  of  Nutwood  Levee  and  Drainage 
District  against  Neal  D.  Reardon  personally  and  as 
executor  of  the  Last  Will  and  Testament  of  F.  G.  G. 
Reardon,  deceased,  and  other  defendants  for  the  pur- 
pose of  collecting  certain  drainage  taxes  and  penalties 
alleged  to  be  due  and  unpaid  on  said  lands.  A  tem- 
porary injunction  was  granted  upon  giving  bond  with 
sureties  in  the  sum  of  $500  restraining  the  defendants 
from  disposing  of  certain  corn  rentals  pending  the 
hearing  upon  said  petition,  which  said  temporary  re- 
straining order  was  issued  on  the  fourteenth  day  of 
December,  A.  D.  193G,  and  thereafter  on  the  seventh 
day  of  May,  A.  D.  1937,  upon  motion  of  certain  of  said 
defendants,  was  dissolved  and  the  petition  was  later 
dismissed  upon  motion  of  the  petitioners.  Suggestions 
of  damages  were  made  by  Neal  D.  Reardon  personally 
and  as  executor  in  the  way  of  fees  alleged  to  have  been 
incurred  in   procuring  dissolution   of   the   injunction, 
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upon  hearing  of  which  such  damages  were  denied  by 
the  Court,  from  whicli  latter  order  an  appeal  was 
taken  by  said  defendants  to  this  Court. 

The  claim  for  alleged  damages  was  predicated  up- 
on the  following  provisions  of  Section  12  of  Chapter 
69  of  the  Revised  Statutes  of  Illinois,  1937:  "In  all 
cases  where  an  injunction  is  dissolved  by  any  court 
of  chancery  in  this  state,  the  court,  after  dissolving 
such  injunction,  and  before  finally  disposing  of  the 
suit,  upon  the  party  claiming  damages  by  reason  of 
such  injunction  suggesting,  in  writing,  the  nature  and 
amount  thereof,  shall  hear  evidence  and  assess  such 
damages  as  the  nature  of  the  case  may  require,  and  to 
equity  appertain,  to  the  party  damnified  by  such  in- 
junction, and  may  award  execution  to  collect  the  same : 
Provided,  a  failure  so  to  assess  damages  shall  not 
operate  as  a  bar  to  an  action  upon  the  injunction 
bond." 

The  motion  filed  by  said  Neal  D.  Reardon,  defend- 
ant, who  is  a  practicing  attorney,  acting  as  his  owi\ 
attorney  owaiing  an  interest  in  fee,  and  as  such  Exe- 
cutor, recited  "that  they  were  put  to  necessary  ex- 
pense in  defending  in  the  above  cause,  and  specifically 
in  the  motion  to  dissolve  the  injunction  that  was  issued 
in  said  cause,  and  that  it  was  necessary  to  secure  legal 
counsel  in  the  actions  and  proceedings  aforesaid,  and 
that  this  Honorable  Court  is  requested  to  hear  the 
defense  on  the  sums  paid  and  due  for  attorneys'  fees 
or  such  other  sum  in  that  regard  as  this  Honorable 
Court  may  deem  fit  and  just." 

Informal  assignments  of  alleged  error  by  the  Court 
were  set  forth  in  appellants'  brief  in  substance  as  fol- 
lows :  That  defendants '  motion  for  damages  should 
have  been  allowed  and  that  the  Court  erred  in  denying 
the  same  and  in  not  finding  that  defendants  were  com- 
pelled to  become  obligated  to  pay  money  for  attorney 
fees  in  the  way  of  damages  for  legal  services  of  said 
Neal  D.  Reardon  and  Attorney  Smith. 

At  the  time  of  the  issuance  of  the  temporary  re- 
straining order  on  the  fourteenth  day  of  December, 
A.  D.  1936,  about  1500  bushels  of  corn  rentals  were  on 
hand,  the  fair  cash  market  value  of  which  was  shown 
to  be  ninety  to  ninety-five  cents  per  bushel.  On  May 
10,  1937,  when  the  restraining  order  was  dissolved,  the 
fair  cash  market  value  of  corn  had  risen  to  $1.25  to 
$1.30  per  bushel,  increasing  the  market  value  thereof 
approximately  $450.  The  rents  were  sold  and  placed 
to  the  personal  account  of  Neal  D.  Reardon  in  a  bank 
in  Tazewell  County,  Illinois,  and  were  not  disbursed 
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towards  the  payment  of  taxes,  claims  against  the  es- 
tate of  F.  G.  G.  Reardon,  or  otherwise. 

Phiintitfs  contended  tliat  defendants'  suggestions 
of  damages  did  not  snl)stantially  comply  with  the  re- 
quirements of  the  statute  in  that  neither  the  amount 
nor  the  nature  of  tlie  damages  were  set  fortli  in  the 
written  suggestions  tiled  therein,  as  required  by  the 
above  quoted  statutory  provision.  The  plaintiffs  fur- 
ther denied  liability  for  such  alleged  damages  because 
of  the  advance  in  the  market  value  of  the  corn  and 
failure  to  show  any  special  damages  incurred  by  said 
defendants  and  further  contended  that  since  Neal  D. 
Reardon  acted  as  attorney  for  himself  personally  and 
as  executor,  he  could  not  charge  or  collect  attorney  fees 
for  his  own  use ;  further  contended  that  he  was  not  act- 
ing by  employment  or  any  express  or  implied  agree- 
ment with  the  remaining  defendants  to  represent  them 
as  counsel  in  seeking  the  dissolution  of  the  temporary 
injunction,  in  which  motion  the  said  defendants  had 
joined  a  brother  as  an  additional  defendant  long  sub- 
sequent to  the  time  of  filing  and  hearing  on  his  motion 
and  allegedly  without  the  consent  or  Iniowledge  of  such 
remaining  defendant,  whom  he  claimed  to  be  repre- 
senting as  attorney.  Plaintiff  further  contended  that 
said  defendants  could  not  recover  because  he  had  failed 
to  separate  his  claim  for  services  alleged  to  have  been 
performed  in  connection  with  his  motion  to  dissolve 
the  injunction  and  certain  other  services  alleged  to 
have  been  performed  as  defendants'  attorney  in  the 
receivership  case,  for  all  of  which  he  sought  to  prove  a 
lump  sum  of  live  hundred  dollars  in  attorney  fees  to 
be  so  due  defendants  as  damages. 

He  testified  that  in  connection  mth  the  motion  to  dis- 
solve the  temporary  writ,  he  had  spent  two  days  in 
going  about  and  consulting  attorneys  in  three  other 
counties  with  the  view  of  procuring  assistance,  in 
which  he  failed,  but  for  which  he  asked  per  diem  pay- 
ments of  $25.00;  that  he  spent  eight  days  in  working 
in  his  library  looking  up  law  at  25.00  per  diem;  that 
he  attended  different  Court  sessions  in  connection 
therewith  and  that  he  had  consulted  Attorney  Smith, 
who  appeared  with  him  in  Court  on  one  occasion.  Two 
attorneys  who  testified  in  answer  to  hypothetical  ques- 
tions by  Reardon  recited  that  the  usual  and  customary 
fees  for  such  services  would  be  $350  to  $450.  This 
question  included  the  various  per  diem  charges,  the 
necessity  for  much  of  which  did  not  seem  to  impress 
the  Chancellor  under  the  facts  and  circumstances  dis- 
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closed  by  the  record,  as  well  as  other  services  not  perti- 
nent to  the  motion  to  dissolve. 

In  passing  upon  the  question  of  damages,  the  Trial 
Court  found  the  issues  of  law  and  fact  against  the 
petitioner  and  sustained  the  contentions  of  the  plain- 
tiff. From  an  examination  of  the  abstract  and  record, 
we  are  constrained  to  hold  that  said  Reardon  failed  to 
establish  that  he  had  been  employed  by  any  of  the 
other  defendants  to  represent  them  by  joining  them 
in  his  motion  without  their  consent,  subsequent  to  the 
filing  thereof  and  charging  and  claiming  attorney  fees 
therefor. 

We  are  further  of  the  opinion  that  he  could  not 
charge  and  collect  attorney  fees  as  damages  for  per- 
sonal services  in  appearing  and  defending  on  his  own 
behalf.  Where  the  defendant  acts  as  attorney  in  the 
case,  the  law  does  not  permit  him  to  claim  an  attorney 
fee  of  the  opposite  party  for  attending  his  own  suit. 

In  the  case  of  Jevne  d  Almiui  v.  Osgood,  57  111.  340, 
in  which  damages  were  sought  to  be  recovered  upon 
dissolution  of  an  injunction  wherein  the  defendant 
acted  pro  se  as  attorney,  it  is  said  by  the  Court  at  page 
347  that  "We  do  not  Ijelieve  the  law  intends  that  an 
attorney  may  claim  of  the  opposite  party  a  fee  for  at- 
tending to  his  o^\^l  suit,  much  less  one  that  seems  to  us 
to  be  exorbitant."  Nor  do  we  deem  it  proper  to  allow 
as  damages  the  fees  and  expense  of  the  defendant  in 
going  about  to  other  counties  vainly  seeking  advice 
or  legal  assistance  or  in  preparing  or  attending  Court 
in  his  own  behalf.    Martin  v.  Jamison,  39  App.  248. 

Concerning  the  failure  of  the  defendant  to  set  forth 
in  his  suggestions  for  damages  either  the  precise  na- 
ture or  amount  of  such  alleged  damages,  it  was  said 
in  the  case  of  Winkler  v.  Winkler,  40  111.  179,  at  page 
185  that  the  suggestions  in  writing  were  designed  to 
take  the  place  of  a  declaration.  To  confer  jurisdiction 
on  the  Court  to  award  damages,  it  is  necessary  that 
suggestions  be  tiled  in  wiiting  stating  both  the  nature 
and  amount  of  the  damages ;  and  where  this  is  not 
done,  it  is  error  for  the  Court  to  make  an  assessment. 
Hamilton  v.  Steward,  59  111.  330,  334;  Forth  v.  Town 
of  Xenia,  54  111.  210,  212. 

In  this  respect,  the  suggestions  of  damages  did  not 
substantiallj^  comply  with  the  requirements  of  the 
statute.  These  matters  were  pointed  out  to  the  Trial 
Court  and  were  considered  in  passing  upon  the  motion 
to  assess  damages. 

It  is  further  pointed  out  by  the  plaintiff  in  the  alleged 
suggestions  for  damages,  as  well  as  the  h^^iothetical 
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questions  propounded  to  defendants'  witnesses,  tliat 
the  alleged  services  in  tlie  receivership  ease  other  than 
the  motion  to  dissolve  the  injunction  were  included. 
An  examination  of  the  record  also  discloses  this  fad, 
which  was  befoi-e  tlie  Trial  Court  when  the  motion  was 
decided. 

We  held  in  the  case  of  Leonard  v.  Pearce,  271  111. 
App.  428,  at  page  443,  that  "The  law  is  well  settled 
in  this  State  that  a  defendant  may  recover  as  damages 
upon  the  dissolution  of  a  temporary  injunction,  the 
solicitor  fees  which  he  has  paid  or  become  obligated 
to  pay,  for  services  rendered  in  ol)taining  a  dissolulion 
of  an  injunction,  but  not  those  rendered  in  the  general 
defense  of  the  suit.  Lambert  v.  Alcorn,  144  111.  313. 
Only  such  services  as  were  rendered  in  getting  rid  of 
the  preliminan'-  injunction  on  a  motion  to  dissolve  are 
recoverable  as  damages  and  where  the  evidence  makes 
no  discrimination  between  services  rendered  in  the 
case  generally  and  services  which  were  strictly  neces- 
sary to  procure  the  dissolution  of  the  injunction,  there 
is  no  evidence  upon  which  the  assessment  of  damages 
can  be  based,  and  an  allowance  in  such  a  case  cannot 
be  sustained.  32  C.  J.  477;  Zihell  v.  Barrett,  30  111. 
App.  112;  Landis  v.  Wolf,  206  111.  392;  Jevne  &  Almini 
V.  Osgood,  57  111.  340;  Alexander  v.  Colcord,  85  111. 
323 ;  Dempster  v.  Lansingh,  234  111.  381.  *  *  *  The  dam- 
ages assessed  upon  the  dissolution  of  an  injunction 
should  be  only  for  the  additional  expense  incurred  in 
procuring  the  dissolution  over  and  above  those  neces- 
sarily incurred  in  preparing  the  case  for  hearing  on  the 
merits.    Blair  v.  Beading,  99  111.  600." 

While  the  assignment  of  errors  by  appellant  was 
general  and  subject  to  criticism,  we  have  considered 
all  assigimaents  of  error  and  we  are  in  accord  with  the 
findings  and  decision  of  the  lower  court  on  the  ques- 
tions of  law  and  fact. 

Finding  no  reversible  error  in  the  record,  the  orders 
and  decree  of  the  Circuit  Court  of  Jersey  County  ^rill 
be  affirmed. 

Decree  Affirmed. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tue  Gday ,  "che  6th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty;  within 
and  for  the  Second  District  of  the  otate  of  Illinois; 

Present  —  The  Hon.  FRED  G.  '"JOLFE,  Presiding  Justice 

Hono  BLAINE  HUFFMAN,  Justice   '      -•  'r   .:• 
Hon.  FRMKLIN  R.  DOVE,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
E.  J.  ¥ELTER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On  '^^-''  "      ''"  n~^ 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,,  vizj 
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1^9  plai.atiff-appeile®>  Loaa  Ho«is®tt,  start«a  suit 
In  th©  Oiranit  Court  of  Iwsimy  Oouatjg  aiptlBBt  tlie  defsfadaat-appell- 
•at,   Ffmsoat  Bates  •     She  filleged  In  her  ooEsplalnt  th&t  on  Oatober 
10,   1935*  ■'■■viLtih  foroe  and  arKiS,  ths  defsMant  assaulted  h®r  and 
violently  soixe4  and  laid  Hold  of  her,  beat,  brula«d,  wonna«d  an4 
lll-treatei  h€?r,  &nd  struck  her  divore  felons  with  his  fiat,  in 
the  faoa  Gjid  ayes,   axia  othor  parte  of  tk^  bG<!y,   and  did  vdth  vio- 
letiQ©,  Vjioolf  h«»r  do^i,  ?ind  tore  and  Asyjtagedi  her  olotiiia^* 

Tha  R«ooad  ooimt  in  substantially  th©  samo  as  the  first, 
but  adds  that  th?  assault  was  comriltted  vrilftjlly  and  wrom^fully. 
Both  oormts  charge  that  plaintiff  was  hurt  and  Inonrrod  nodi  oral 
•xponao,  ana  sufrared  losa  by  being  unable  to  attend  tc  ordinary 
affairs,  and  buslnaas,  oauaad  by  axioh  injuriaa;  that  ahe  wao  In- 
jiired  by  said  aea/Alt,   and  olainad  danagss  in  the  sut;  of  $10, 000 •00, 
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Th©  defendant,  Framoat  B.at©s3,   fllcsd  his  answ«?r  to  this 
oonr-laint,   arul  denied  oaoh  an^li  m^m-y  allijfjatiou  of  oo'.tats  1,   tmd^ 
2,  of  th©  oOBsplaliit,     llfB  then  Qh&n^mi  that  tha  plaintiff,   at  the 
tliao  mid  place  rioritloned  in  her  oonplaiBt,   N='l'.)l<Ji\tly  fi©iz<&d  and 
struck  the  dleffjmSant,  oau®la:i:  th©  aofoadant  then  aM  there  to  de- 
feaa  hirtisolf  ogaiaat  tli©  piaiatlff,   an<!  in.  m  ^olrig,  tlio  dor^ndant 
QCKt-sEiittad  th©  K\ippos»4  tr^spassaa  n^sxitioaed  ia  the  soeiplalat ,   and 
If  any  hurt  or  dariag©     th^n  «md  tiissr©  Impponod  to  tii©  plaintiff, 
the  B'Arm  we©  oocaeloa^d  bj  th®  said  assault  so  UMdl©  by  the  plaintiff 
upon  tha  dof .maaat,   in  !ii®  neeessary  drnf^rm®  of  hiri?g€3lf  against  th« 
plaintiff.     The  defsMaiit  further  says  that  Isi  ao  defeadiiig  hlnseif, 

;  uBod  ao  nor®  force  thssix  was  tlian  and  thai"©  neoss^firy  to  aav® 
jiinself  fron  f:r«at  bodily  iiarri  a^^  iujiu?^!   nt  the  hands  of  the  said 
plaintiff.     To  tills  mnmmrf  tho  plaitjtiff  filod  a  r-Qply.     fh&  «ms« 
was  triad  "befor©  e  jury,  who  rsiidered  a  vardist  in  favor  of  th© 
plaintiff  in  the  mm.  of  |^50»00.     Thr?  court  «tit0r©d  judgj'^nt  oa  the 
Tordiot  in  favor  of  the  plsl^fitlff*     Tho  court  ovenmled  ths  d0» 
fondant* a  si^iotioa  for  a  now  trial,   and  th^s^  judgrrjant  for  tlio  plaintiff 
for  035O«OO  was  allovmd  to  stand,  and  it  ic  frcsa  this  judgLsnt, 
that  the  appeal  is  prooecatcd. 

Tho  »?id©iiOo  disclO806  that  Lcma  Hodgstt,   with  hor  fathop, 
Janes  lU  Bates >  drovs  to  the  plaoo  where  Trm^nt  Satos,  the  defend- 
axit,  and  unol®  of  Lona  liod{5«tt  wore;  that  ''aoaes  Tiates  and  Fr^iont 
Bates  were  dieousoing  a  laotter  of  business;  that  during  the  dls- 
oussioa,  Lona  Ilod^ett  asked  about  soma  notoo,   and  Freiaont  i^t9» 
said,  "You  are  a  Aixsmmd  dirty  anot  always  etlokinj*  yo^sr  nose  in 
businaes,"  and  in  reply  to  this,  LGno.  Hodgett  said,"!  doaH  have 
to  tak©  that  frosa  a  dead  beat."     There  is  botmi  dispute  as  to  the 
exact  Inagua,:;©  usevl  by  the  partios,    nut  this  is  the  substanoe  of 
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tho  epltli<»t  which  oansed  the  fight*     3^?®*  Itodgstt  olatrao  that  Frwnont 

tea  was  ©nra^joil,   and  ©tarted  arouad  tho  oarj  th»d;  ah®  (r^ot  out  of 
th.9  oar;  that  ha  was  tho  on©  vitio  first  st?irt«(i  the  aBsault;   that 
h©  is  a  piaji  woi'^hing  about  two  liuaarod  an4  fifty  poimds,  and  Is 
aotivo  for  Ms  as©»     Then^  ia  no  dlspit®  about  tli®  plaintiff  bois^ 
knookod  down,   or  that  tJio  defendant   b^st,  &.nM  straok  hor  I'^ilo  slio 
^ao  oa  tliQ  grotmd,     ^aaas  Batos  tri©d  to  ptill  Frmmnt  Bates  off  of 
hia  dau^rhtsr,  b$Jt  co*,iia  not  do  so,   anfl  called  for  lielp*     In  rosponsd 
to  the  eall  for  halp,   sa^rd  !3oisgi»»  a  boils-si^HMifeor  by  trad®,  -vii^o 
vmQ  clotje  tc  the  scoaa  of  the  troubles  nm.  Of&r  aa4  halp^d  take 
th«  dofendant  off  of  %h&  plaintiff,     JmmB  Bat©'©  tostij^aoay  ©orrobo- 
ratGs  his  daugJitsr,  i^oa®  HoiSgett,  la  that  i^OLioat  .Mt^s  was  the 
aggreSfsor  in  the  fijjht, 

Trmnonii  B^twet^   in  Ms  testiiaoiiky,   i^latos  tho  oirm-uaatauo©® 
of  tho  quarrel  at  tlw  oar,  but  aays  tMt  his  brother  oall-sd  hiia  a 
^Dotm^d  Liar,"     iiis  tottii^iouy  in  other  r^speots  to  tho  oomrorsa- 
tion  at  tho  car,  is  prsctioaily  the  sa?!»»     Frsjaoat  Bates  clairas 
that  hie  riioca  oalled  him  a  vile  nanie,  ajid  started  tov?ard  hl??i, 
V  ith  claws  at  ne|"  that  he  put  up  his  arti  and  dropped  his  cane, 
and  fall  to  ^d3  knoos;  that  sho  waa  riijht  thoro  on  tho  j-:round,   and 
she  grabbed  hold  of  hira.     Ho  adi?dt»  striking  hor  !»«nerous  tiiaee, 
but  olaimed  it  was  dono  to  protoet  hirsself,   and  to  aako  her  lat 
go  of  hln, 

Theaa  threa  wltnosaoa  ara  the  only  ones  who  tostified  in 
ref^ard  to  tha  aasa^ilt,   or  what  prooaded.     Lona  Ifodgatt  and  har 
father  testified  positively,  that  Fronont  Bates  was  tho  aiRigrftSBor 
in  tha  fight,     i^araoat  Batos  denioa  it.     By  his  plaadizyja,  ha  adnita 
that  he  aasaiiJ.tad  and  beat  tho  r>laintiff,  but  olaiinsd  that  it  was 
done  in  aelf-defanae,  and  the  burden  of  proof  waa  upon  him  to  Main- 


'X?.'^  'rtwEl  i!(«»i;n-^a  iMif*  ^Jist-    v- -•..    'x-^.v  ..-i,^    i.-ii.. 
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4. 
tal'a  tiiio  i&Sttd.     Trim  the  ^xmrkixiation  of  Ui«5  rooord,  it  la  our 
conclusion,  that  tiie  svldoaco  prepondoratos  in  jTavor  of  the  plain* 
tiff,   and  that  Fi»enont  Bat^Sfl  wae  the  aggreaeor  iii  this  fight,   and 
that  tho  aaf^ndant  has  failed  la  his  proofs  that  th®  striking 
nnd  l>©ating  of  tho  plaintiff  was  d©a»  in  »©lf<-4ef©iiss, 

'  Th@  appollaat  complain©  that  the  ijctirt  ©rrod  in  allow- 

ia;^  th©  dootor  to  testify  In  r«gis.rd  to  a  billj   arid  also  th?it  tha 
hypothatieal  quQstiens  auk^d  cf  th«j  dootor  w®r®  not  in  the  proper 
form*     Uo  do  not  passs  upon  t!i®  merits  of  this?  asslgntisat  of  arror, 
bo<sau»9  tJilss  tostlmoay  would  only  oouesTn  tii®  an;io\iai  of  duams^^a, 
if  flny,  tha  plRisatiff  was  <mtitled  to  racoTor,     It  ijs  jiQt  disputed 
but  that  th©  plaintiff  wss  Injtii*®^  m  this  assaalt.     An  ©araiaisia- 
tiou  of  ths  a!-;straot  di,isjclo8©s  oa  Pagjss?  11^  ^md  12,  th<it  tha  plain- 
tiff, 'vvitJiout  aay  obj^etioa,  t®Btlfi®d  to  different  it(mM  -H^ioh 
aha  vKis  required  to  orpon^  and  Iosk^s  ii^-astained,  araountini.-;  to 
t721iiOO#     This  m:^.mmt  do^ss  not  iiialud®  any  dr«3a^®9  for  any  in- 
jurlOB,  but  dootor  bill©,  hospital  l^ill®,  auraiai?  aad  othor 
oxpondituro®  tliat  jsh©  was  required  to  imko  on  aoooimt  of  h©y 
iajurlas.     Thoroforo,  th«  testimony  of  th#  aiaouat  of  tho  doctor 
bill  is  iim^mterinl  In  thla  oas®« 

l.'usiorous  objeotio«8  aro  rsad*  to  the  iiifrtruatloas  given 
on  behalf  of  th«  plaintiff^  and  thoae  offered  hf  the  dofoadant, 
b«t  refused  by  tho  oourt.     The  f^^lvon  ln8tru<Jtion8  fairly  preeontod 
to  th®  jury  the  iseuos  wSiioh  th©y  war®  to  dooids,     ivhile  soiscr  of 
th€B2  may  not  have  been  a0  w»ll  drawn  as  they  nifht  havo  Veen, 
y«5t  taken  ns  a  >vljol??,  th©  jiiry  oculd  not  hsvo  been  mislaid,  as  to 
tha  law  of  ths  ease. 


-iii  "^jiifl  nol  6©;>,avj'jfe  t^w>  ©fcoXofll  #00  a©a6  <rmJorui 

icrij-o  bas*  ^mtciiim  taXXl"  XeJiqaod  ,alild  10I© 
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W©  do  not  tliittk  thft  oourt  orrod  in  Tofxmixx^-  to  permit 
tho  dafisMaat  to  st^tw  vsftiat  Jiis  latontions  were,  'wfJiil©  h®  w?iB 
ftsnatiltlaf  aM  l>®at.lrvB  the  Tvlalntiff*     A  ma?i«F;  Intsntloi-s  must 

.^  drawn  fror^  !iia  aoto*     Th©  d«sfejKlaBt  ^^0  p^rrdtted  to  t®lX  his 
Y9r©ion  of  hm  tU®  affair  started-,  mii.  what  ©ash  of  th©  pai'tlao 

■'  id^  duritiff  tat©  etv%^£X&t     It  is  then  for  tlm  jury  to  it©t©rjrdn# 

■-iat  the  Intostion  of  eaoh  of  tht^.  p^rti&u  mx&  at  tJi^  tlm©  of  tft« 

ltsr«mtioa. 

Oa  th«  ?^oX«,  '^5^  t&ifife  tiiat  the  ve^p^dot  of  tu®  jury 
it;  sxistaliiM  b;^  thf  ©^idi^ao®  in  tim  ^mm^  m^  %h®  4mtg^<mt  ot 
■  ■.10  trial  s<mrt  a^mild  hm  afflMi^t. 
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STATE  OF  ILLINOIS.  1 

ss. 
SECOND  DISTRICT         J     '  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

k                                                 Appellate  Court,  at  Ottawa,  this day  of 
^■-— --"■ 

Clerh  of  the  Appellate  Court 


hundred  and  thirty- 


^</  r? 


AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tuesday;  the  Gth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty,  within 
and  for  the  Second  District  of  the  otate  of  Illinois.' 

Present  —  The  Hon.  FRED  G,  ¥OLFE,  Presiding  Justice 

Hon.-  BLAINE  HUFFMAN,  Justice 

V  Hon.  FRANKLIN  R.  DOVE,  Justice  (Q  (A  O  T   /^.    /! 

0?  'O   O  i-  oris  4; 
JUSTUS  L.  JOHNSON,  Clerk 

E,-,  J.  WELTER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On      -.'  ''  '  ' 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  follc/zing,  vlZn 


y,,^pF,'^■lJ::^,^'^aT:i:a;lv,jpm::,':a^fc:..a^r;.!l;^!;^^^ 


A.r?;'i|.AT:^  ca^  of  ii|.ii?oi$  | 


/ 


yrmmn  frnf,  a.d 


^— 


/ll©s:r5.nder*i>e..ley  L^iabor  Ocmp'anyt  a  sor' 
poration;   Joliet  Plat©  ti'indow  Glass 
CoDpany,   s  oorporatlon;  llac^ker-Oija© 
Gonpany,   s.  oorjforstioaj   3a.rr©tt  Eeri- 
^irare  Company,  a  oorporcKtionj  and 
♦Toilet  L^usbor  4  Piiii  CoT^pany,  -a  ©or^ 
poratiaa. 


H&rrj'  w»  LoT«5,  Vara  M^  Love,  Harrj  ?!• 


«     ) 


#.pp®al  from 
)   til©  Circuit  Oo'ort  of 


Bod  in,   TmistQQj  »/«ry  ^mnimonf   -'arthm         } 
.•-■itmbaiiri,  I'nry  0»Brl»n,  Msirfi^rrret  Han-         } 

Blatt,   Ir,,  Hodoiver  of  tho  fSotats  ) 

of    'dit.':i  !•  Ooodsp^ncHl,   rdlas-od  banteupt,) 
Thr.o4ore  I»  Ciroa©,  Tniatoe,  and  uakJiowji  ) 


''■ill  County, 
Illinois « 


omwtB, 


^^sf  fsndant  0- Ap  pall  ses  * 


) 


i.FK,  P.  J. 

A  suit  la  the  natiirs  of  a  crsdltorSs  bill  was  fllod  by 
tho  Lockvsood  Glass  Compsuiy,  a  oorporation  and  othoro,  in  thft  Cip» 
cult  Court  of  ''ill  County,  a^^ainst  Ilarry  .v»  Love  and  others,  seek- 
ln.<^  to  Bot  aside  a  taortgoso  in  tlie  natuir®  of  a  d^ed  of  trust  for 
#10,000,00,  which  Harry  v,.  Lov©  and  his  vdf©  and  hi»  brother-'in- 
l«w,  Ilarry  ri,  anllott,  axecuted  on  the  proporty  involved  in  this 
suit.  It  is  allasod  that  tho  oonvoyancfs  '*roa  a  fraud  'm^d   aham,  aa 
to  the  plaintiffs,  Th«  plaintiffs  ?ilso  ask  an  order  of  court  for 
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the  0urrond'5»r  of  a  v/orrant  --or  tho  pr  :'rom  nnrry  U, 

Oullett  to  llarry    <•  Lovo,  and  fvlso  to  h«v»  oortnin  othor  notes 
ftftd  a  tni«st  do©d  »rirr©ndore<a  and  onnoellwd,  vhloh  are  not  Inrolvad 
in  this  apreal*     TJi«  plalntlffa  i»lflo  olnlm  thftt  th 
valid  oon»l<i0rntion  for  tha  mortgas®  «»'  tlon,     Thm 

defendmatas  filed  tlisiir  asuswor  to  tho  bill  of  oanplaint,   nnd  C 
t)i*it  there  v/a0  »ii7  fraud  la  the  trannaotion,  and  ollesod  that  there 
waa  a  good  and  vsaliaablf?  donsldftrfttlon  for  th'^  8o.r.©. 

!?o  mpport  tho  oontantlon  of  tho  defendant*  th-nt  there 
wtw  a  Vi3ilid  oonsidaratioTi  for  the*  traueftotione,  llarry  f..  Gullott 
WRS  0ftXle4  &&  fk  witness  on  bohsir  of  tho  dofoadnntr.,  and  his 
t«»tiJao£jy  was  th;^t  in  tho  yoa-r  1921,  iT/unao  ,(,  I-ove  nnd  hie  aon, 
Harry  '•  Lov«>j  osi^  of  the  api>ollfie8  in  tho  preaent  auit,  onne 
fr<m  their  hams  in  Joliat  to  Pooria  to  ilarry  i:,  Gulleti'o  fathor** 
hoae  aad  borrosrod  #4^00 #00;   that  r^r,  Oxillett  rJenior  got  t:. 
fro©  ®  «:  all  safe  s-^iich  h®  Icept  in  his  living  roora, 
noaey  £sBn  x  iisssiS:  sm^m  a^a±«ftt  ha  to  Jaiaea  V/,  Loto;  that  at  thnt 
tine  <JgsRe8  V),  I^ove  s:K@mits<l  a  not©  for  MSOO.OO;   said  not- 
to  bf?nr  interest  at  the  rate  of  7^  r>s>r  annun;   that  in  '>iy  1931 » 
his  fathor,   Harry  *I»  Gullott,  mado  him  a  preaont  of  t>. 
not©}  that  at  various  tiiaeis  Ilarry  IJ»  Oullett  had  advanoed  noney 
to  Harry    '.  Love,  and  at  the?  tirae  of  tha  ax8<r.iticn  of  the  notes 
find  trust  deed  iii  quoetion,  Harry  "  •  lore  wna  indebted  to  the 
witnaes  in  th©  proxinnte  avim  of  i?10,G00.0C;  thnt  tho  oanoellation 
of  this  ind0bt9dR©ae  vms  tho  cousiuoratlon  for  tho   .'.ecd  fron 
Harry  u.  Love  and  hiu  wifo  to  Ilarry  lU  Culltjtt  of  th^  property  in 
aueetion;  that  the  deed  wao  oxoouted  vu  May  21,  1932,  and  on  the 
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cam  dfty  that  the  Lovosb  aoo.iod  tho  plaoo  to  Gull»tt,  G\ill«tt 
oxaotitod  a  dood  oonvoylaB  th«  titlo  ^aok  to  the  Lovoa,     Tho  dead 
fron  Oxill«lt  to  i.ovo  was  nover  r<joord»d;   that  ia  crdor  to  anslst 

he  Lovocs  In  Hakln'j,  a,  lomi|   r^nd  upon  a<3vlco  of  tar.  WiiBtphBl, 

-irry  K,  Qulleit  sifr^isd  tho  notos  ejid  doed  of  trust  la  r-uRBtlonj 
that  h«  1»  a  brothor-in-law  of  Harry  ";,  Love,     Lir.  Oullott  furthor 
tostifleid  that  at  the  tiiaa  Ills  fathcir  loanod  J'rmaB  '.-•  lovo  tho 

ASOO.OO,   h«  «.«w  Jaia«sis  V/«  Lotq  sign  tho  riOt©  that  1b  Involved  In 
\.il«  suit. 

7ha  signaturo  of  J,  ■  ,   l.ovc?  on  the  purported  not«  Id 

lairied  by  the  appsllaats  to  be  a  forgery,   fin6,  not  tho  tnio  slp^na- 
.  ivQ  of  ^mm&  W#  X^ove*     Hsirry  Vt»  Love  and  Cora  (Jullott,   the  foraer 

1:':    of  Gharloa  K,  OulXott^  t^stifiod  that  th«sy  wera  i 

•fwr  (IT*  V?,  L©v®  sigsi  the  note,  and  also  saw  !;^r,  G\ille»'.t,  i:onlor, 
-ak©  Koney  fron  the  aaf®  and  deliver  it  to  Vt,  Love, 

Om  belialf  of  tho  appellants,  Harry  A.  Hounds  of  LaOran^a, 
Illlacis,   v^a  ©allQd  as  a  h&tidwritlrig  ^jxport.     His  tootianonj(y 
showed  that  he  had  vast  oxp®rl»no0  in  tha  exaninatio:i  of  vrrltin-;8, 
and  tho  c<xnparlson  of  Im&mx  signatiirsa  of  a  porsoa  with  oth-.^r 
.?,ignaturos  elaiissd  to  be  forgeries;   sad  that  hs  '-firfls  qualified  to 
testify  ns  to  si%Gh  roatters;   that  he  had  oxardned  tho  ai>-?3iaturoB 
of  J©!5i©s  'H*  l,ov«,  -^tiloh  wor«j  identified  as  boin^^  hie  true  flicn&tur«s 
«ad  thi?  other  Bi/^iaturdB  wtiioh  tho  uppalleea  clai:  tho  tru» 

si^aturoE  of  J",  Vi,  Love  on  the  noto  in  quastioni  that  in  hia 
opinion,  it  was  not  tho  tru0  and  K^auino  si^'Jiaturo  of  •  LoT»t 

but  a  for-iery. 

Gsorg®  F»  webor  tastl-^iod  thnt  he  lived  in  Joli«t» 
Illinois,  and  was  a  bank  toller  for  quit©  a  nun^or  of  yoarn;  that 
J/^^es    :.  Love,   in  his  lifatine,  was  a  o  :citoeaor  of  hia  bank,   and 


-.f  jitnt  to  bmttk  •  an  >>^if4»a  ntlt  An. 

9  (•  6/ni  «lk  ftWH-  hr:a*.>ol  %»*aifMl  »i:{  f*ait^  mit  $m  < 
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^•:r   t-*":  •"-  r.-"r'r  Ynt',^   ^mi-j  f.ottJt^«04?  ,*vtoiJ 


that  ho  kn«w  the  jsi.^'iinatur©  of  tJuo  ani^  Jnr»o  VJ,  J.ovo;   that  rftoontly 
h«  refreshed  hl»  nenory  by  lookiii.^:  est  tho  al/^^nature  oarde  ol 
3"«rios  i^.  Lovo,  that  ware  atlll  on  ftlo  in  the  ba.nkj  that  in  iiio 
opinion,  tha  BlsnatTore  or  J.   .'.  Love  on  daf ondante »   exhibit  1,  is 
not  tho  tv\i^  and  ^«miine  aipjimture  of  JaHto®  v;.  Lovo* 

r.evorsil  '^tnsssea  for  th"  defsndaatB  Bald  thay  — - 
prosont  «afe  a  moatla;?:  viii&rti  Harry  V,   uov^  aa<5  other  creditor::   ./rro 
dissusBlng  ilarry  W#  Love*s  businoouj  that  Lovo  stated  that  tho  trust 
d«3d  'syas  i^lrmi  to  proteot  th«  property  so  t>iat  It  woulc»  not  bo 
taken  a^my  frc«a  liirzm     Ijcuve  denied  any  mi«h  aoavoreation  took  plao«« 

E&nry  2.   Pratt  of  Peoria,   Illlaols,  was  onllod  as  a 
v,ittt®e8  an<1  tastifiod  that  h<ai  had  boon  assistant  .  tato»a  Attoruay 
of  P«orie  County  for  oi^bt  yeaors;   that  ha  kn&ft  Cliarlas  aullatt  of 
P©oria,  lllln-ls,  aaci  had  known  liira  for  nlneteon  or  tvronty  yeara; 
tlxat  in  1931*  hm  < Pratt)  was  Stat«*s  Attorney  of  Peoria  County; 
that  Charles  Oitllott  in  the  months  of  ?!arch  and  April  consnltod 
hiia  about  th®  supjiort  .^M  aal;it©naao®  of  hinself,  an<'   -♦'■♦"'  '  — 
had  no  neons  of  support!  tfeit  as  a  result  of  suoh  oontrdw.'iv.L'^;: 
in  the  first  part  of  Ifeiy  1931*  h&  filed  a  petition  in  the  County 
Oonrt  of  sfild  Gcflimty,  against  JJarry  >?•  Oull«tt,  Tholna  c^oiir^/    ■  --' 
rs.  Vera  Lovo,  a  stater  of  IJarry  Cullett,  fsiid  tho  wife  of  ii.»i...      • 
Lov€,   iilleglm^  that  Charlo0  G^illott  is  a  poor  poraon  and  unablo  to 
earn  a  livelihood,  «nd  tiiat  hie  c'-lldren  'ux>tq  able  finnnolfllly,  to 
support  hiia,  and  pt&.fB^  that  thay  ciight  bo  aujnHonod  to  appear  In 
oo»irt  and  answer  the  oocsplalntj  that  prior  to  tho  filing:  of  the 
potitlon,  he  had  '.trltten  a  let,t«r  to  oach  of  Charles  Gullett'e 
0  iildren,  raquostlne  thnt  they  nako  arrang«;4ent  to  oaro  for  t)ieir 
father,  but  hearing  nothln:^  fron  than,  ho  filed  tho  petition. 
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till  no  lil^w. 
-•     •  :   Mn*  aii:/«Vf lAJft  M/it  irol  t«««i^»(Ji>. 
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?or  a  better  iimlerfitaridini;  of  tho  faota  ruvl  datos  of 
tli-i  varioua  trmiaaotlons,  this  ^3^.ronolo^>lcttl  order  is  siroaj 
October  24,  1921,  d«ttt  tho  allogstl  loon  of  %BOCOO  fron  Oharlos 
;J»  Gullatt  to  J.  '.i»  Lov«  and  tisjs-j  note  In  rjuantinn  rttxa  (nxsoutad* 
?obnmry  21,  1925»  'Mrry  li,  lovo  !m)rriod  ci  uiator  of  Harry  rf. 
Oull©tt|  J'Jtly  16,  1931*  <*©o^  -^0*1  Jttra<9a  ••  Love  ^^nr!  othora  to 
riarry  M.  OuUftttj  July  16,  1931 »  daed  fron  Harry  li,  Qiillott  to 
iJarry  W,  Lov@;  th©  fij»st  p«»rt  of  f^  1931»  ii«iiry  v,  Oullott  olRiwa 
hi?!  fathor,  Charles  .'-•  n^jll^tt,  eaad©  hin  a  pr©»ont  of  tho  ,' 4500,00 
;iOt©#     :;ay  5»  1931#  the  State's  Attorney  of  Poorla  Coimty,  filed 
?ds  potitlaa  for  oltatio»  to  ooKpol  the*  ohildron  of  Charloo  H, 
Gxillett  to  coRtribtit©  to  their  fetthf^^r's?  support;   iwu^niat  1931, 
C-harlos  ;!#  Culiott  diod;  MovoiVjTsor  21,  1931,  Ilarry    ;,  Love  O2:eoiit«d 
the  trust  doed  sm^  notes  to  Mitli  X*  C-ood«|>ood  for  C 6, COO, 00. 
7aR)®s  V,  Lot©  4i®d  tiaroh  17,  1932,     Frcm  ,'/ay  21,  1932,  to  Kororabor, 
29,  1933,  the  jud^^'^i^Ets  agaltigt  ilarr:r  "/♦  Lova  vrero  procured  $  i^ay 
31 »   193  3,  th«  oosn^laint  was  filml  In  th©  prasent  suit. 

Tho  9  ass  ^sma  triod  before  ths  oourt^thout  o   Jmv,  who 
fouad  tbiat  fraud  had  not  be«r»  provoii,   so  ei3  to  vltiato  tho  trans- 
«ctiojij|  a»d  sTJitered  e  d[®ar««  aocordingly,  dlsKiosltV';  the  oonr>laint 
for  ^m.nt  of  ©i^uity*     It  in  froa  tMa  potion  of  tho  court,  that  thie 
appeal  is  prosecuted. 

It  is  iserlcnujly  Insisted  bj  tho  ftj>pelloo8  that  th«r«  is 
adequate  consideration  for  tha  trust  deed  in  question,   and  that 
iiarry  v;,  Lova  ws.0  indebted  to  ll&Tiry  N«  Gullett  in  the  auouat  of 
appro:xi«at©ly  $10,000,00,  and  tmd©r  the  law  i^  ho  oared  to  do  so,  he 
could  favor  oae  creditor  ov^r  anothvar;  that  %-\o  appellants  hare 
failed  to  show  any  fraud  in  the  transaction,  therefore  tho  court 
properly  held  that  the  suit  oculd  not  be  niaintained.     It  is  difficult 
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to  prooiiro  posltivo  ©rldonc©  of  l>aud  In  any  p«irtloular  oao«, 
ao  tho  tranaaotloiis  arc  ucsually  soorot  oo  that  olroixtasteintlnl 
evldonoo  whloli  taxulc  to  provo  frwuii  ha»  alwityo  boon  hold  to  bo 
adrolasiblo  ao  ovldono©.     In  tJio  caao  of  •iO]mr.iao):ter  va,   :3oll 
l6l  111*  at  lol,  the  ootirt  ia  dlsousaiUiP;  tHla  laatter  rev! 
son®  of  tJus  aiarllar  doalisionfi  and  hav®  thlrs  to  aay:      "'/hiiu  it 
Is  an  ©stablishdd  rula  of  law  that  fraud  Is  nov6r  proounod, 
but  laust  1>©  proven  ^j  tho  party  allo^r^in^  It,  yot  mioh  proof 
aeed  not  nooossarily  conniet  of  direct  evldonco.     It  rjay  b© 
stio^^  by  proof  of  att©icx4in|-s  faots  ciad  clrouriataacos  wliioh  rals* 
tJio  inferonc®  of  fraud*   {''ear  v»  Boar,  145  111*  21;  T,       "   ■  M 
V,  i'orwea,   123  iOl»  '^53*)      X?>  tho  oase  of  Bryant  v,  ::Ji:  .one  iu, 
51  111.  324-,   it  was  said  by  tho  ooiirt  in  ths  oplnioa  {p.327) : 
"It  is  urs0d  that  fraud  racist  b®  proved,  and  not  inferred,     Thle 
la  tru':j,  b^it,  like  all  otlier  faots,   it  jsay  b©  proved  by  oiroun- 
staaoes.     t»®  siioulct  seidoia,   if  sver,   e!2p«(©t  to  prove  fraud  by 
tho  admiseloris  of  a  pm^ty^   nor  shaulcl  we  expsot  to  find  direct 
aj^  positive  0vida?iO©  of  th®  faot*     Vi?liat«rvar  oiroir^^stano';   ,         .i 
proven,  coavinoe  th«  lalad  tJi^at  the  fraud  oharr^od  has  been  per;'itra« 
tad,   is  eili  trmt  is  raquirad,     (Bullook:  v,  Harrott,  U9  111.  62; 
Oray  V.  3t.  Jolm,   35  id.   E22j   Botm  v.  ilennoy,   32  id.  130.) 
'Iiils  fraud  cannot  be  ©^teblished  by  oircunatanoeB  tlvtt  nerely 
raiad  a  suspicion,  yet  -wh^n  they  are  oo  strong  aa  to  produoa 
eor.viotion  of  tho  truth  of  tho  oharge,  althouf':h  t';  '  ranain 

aosa©  doubt,  then  it  is  proved,     This  is  balicvad  to  r,o   oho  extant 
of  the  rulo  that  fraud  rnist  bo  provsd.     Any  oth«r  application  of 
the  rxile  would  render  it  impracticable  and  uaaleaa.     If  it  cannot 
httvo  the  foro©  wo  have  given  it,   and  ataud,  thon  the  domrjido  of 
justioe  ^«>uld  r«;-iUlr«  its  afcroc^ation.     If  it  nuat  prevail,  and 
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7. 
aon©  but  poBitlYo  avldonoo  ootild  provo  fraud,  thon  tho  rule  vould 
not  only  proniot«,  but  It  would  aid  in  conoonlliv:,  fraud,     l;ut  suoh 

nevar  aim  ho  the  »oopo  or  effeot  of  tho  rulo," 

•*'ifemaaotioatt  taintod  vdth  fraud,  ov  thoB«s  '.^Ich  at*, 
in  off«at,  tor  tiw  purpoo®  of  d«fr«\idlnf5  otherti,  nro  ^enernlly 
oftoret  la  tJiolJ?  Battircj*     thssy  ar«  oonoooted  for  a  purpooo  In  it« 
nature  imlawf^il,   m<i.  %lx<»ir  various  details  nry 

to  b'7.  oo.nO0al«d  frfMst  thsi  putjllc,     !5uoh  frsudulsnt  tranneiotl.-'n«  ar« 
not  55i?.scaptJ.t5l«  of  tlio  mmm  direct  imd  positiv©  proc  :•  othnr 

facts,  sM  tharefof©  th©  wlso  policy  of  tho  law  provM-sn  that  thty 
nay  be  s».^  stecwn  by  proof  of  0U<Jh  circtxraBtjuioes  fron  the  exl 
of  vililoJh  th«  iBferQRC©  of  fr«ud  in  preBuried*"     Illlnoie  K^iolln 
Ccmpany  vs»  0ciodB*Mi  25S  III*  103j  Cray  ▼».  Solonon  33?  111.  at 
?a<g0  4.37» 

It  15^111  'tm  o^aerrstd  frcan  th«  testimony  in  tiiiu  oas« 
that  the  parties  to  tM  deed  of  t-rsiat,  and  deoda  to  tho  property 
in  qu0Stlon,  '.vore  ^fisnbors  of  th«5  e«3a®  tsrdly.     Harry  V/«  Lov«*s 
;ifo  in  th®  sister  ©f  Kftjiry  ;*•  Gullett.     Coiirta    dll  aorutiniz* 
laora  oloa«lj  a  transaotlon  wh©n  it  Ui  b^tw&en  nomborK  c:  Uy, 

than  feetwaen  strarif^ers*     la  Bai'tel  ViU  Zi-mBT^rmn  293  111*  ?««• 
154  it  1j5  saldi   "It  i&  th®  established  r\.ila  of  law  in  this  3tat« 
th?it  a  dobtor  tiay  jarsf©r  a,  <jr©dltor  or  Qr»<i  iters  rjid  that  ouoh 
pr^-sferQiiOe  is  valid  aotvyithstaadiag  tho  slaiais  of  othor  oreditora, 
provided  the  dsbt  preferred  i«  aotual  and  th®  property  traneferred 
dooB  not  e^r-satly  exae^d  the  amount  of  tho  olaln  find  thnt  the  trnne- 
aotion  is  not  a  nere  device  to  secure  an  advant^o  to  the  de'^tor 
OP  to  hinder,  delay  or  defraud  othar  oreditore,     This  rule  aprlles 
to  risnbers  of  a  far^ily,   but  where  an  irara^diato  neriber  of  a  family 
i     preferred  ae  a  oreditor  there  nust  be  ole^ir  end  satisfactory 
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proof  of  a  Ts'ftll;!  ami  subsistinf!  dobt  whloh  woul<3  bn  onforo^d 
and  pKpmnt  'J5cact«(3  r«g;sirdl«fi89  of  the  fortun«  or  nljifortun<»  of 
th<j  debtor.      {S«hnbs«rt}i  v,  nohl.Xlo,   177  Uli   3/.6j   iHllr.o.'i  v. 
!T«(I®lhJ5ff©r»  162  14#,  625  ♦)     \fhilo  «  aonvoysricfli  b<»it»f0«n  pwrtloa 
related  to  ©aoh  Ofthor  by  blooti  or  jTiarrlas^  does  pot,   of  itsalf, 
establish.  fr.!!^;Ut^,  In  th^  tran-j^far,  thf»  facit  of  rolatlonahlp  nay 
pro|s©rly  b«  oonsidsred  in  oonnsoticn  with  other  evldenco  t«ndln?: 
to  li5ip®aoh  tho  tyajasasjtlou,     (naliroM^r  v.  Wftlot\,  120  111,  403») 
Ir.ta.nt  to  defrawd  1©  soi^Mli«se  lispllf?d,  frcsi  th«  relationship  of 
the  partl(5s  In  Gonnnfetion  -svitJii  other  olrouniytano®s,     (20  Cyo, 
AS?*)"     2;wiok  "^-s.  Oatavenis  351  111*  2/,6, 

fa®  pliot0-at;atio  ooplos  of  the  tru@  oigaatiiro  of 
^sm&B  W,  Love,  sno  of  tli©  purported  si^aatur©  of  J»  ■'.  lovo  on 
th®  not©  siteltt#d  ia  eTldeiioe,  ha^e  hm@n  certified  to  tJiia  oourt 
for  our  aatairdaftticm*     J^#  Hotmds  &n^  C»eorg«  F.  V>ob©r  tost  J    . 
positively  that  is  t&elr  opinion,   th^  widtlns  on  th©  not©  wae  not 
tho  truo  sij^aatur©  of  3'Bsr:^&  K'»  l,oy»#     After  readln/!  th<*  tasttmony 
of  tho  Taricme  witii«.sis©!tt,  and  hai?i«g  «3CSKln®d  this  haadwritlTv:* 
it  io  our  ooBoliisioa  th/it  tii©  slgnatuj?©  of  J*  v.,  lovo  on  the  note 
is  not  tha  tnia  slginatijr©  of  Jaiaas  '-■'■.  Lovo,     V^"©  ar^  of  the 

faC5t  tixat  throo  witneuses  testified  that  they  saw  Jajaea  '*•  !-©▼• 
slgJA  thia  pap«r,   but  th^  faots  aJuJ  eire^jin8ta»iGes  in  ovldonoe 
strongly  tsad  to  prov®  othsrwls©*     It  seeras  atrruie;©  that  shortly 
before  the  trial,  ^5r»  Oullett  tfoiad  destroy  his  reaorda  of  th« 
TariouM  tranijaotlons,     K»  taatifiwd  that  at  one  tlrae  ho  loaned 
LSr*  L0T«  12300 ,00  J  other  i^vidono®  tended  to  s'sow  It  whs  oidy 
^leoo.OC,     Ovhat  was  done  with  the  USOC.OO  ia  not  disclosed  by 
the  reoord,)     iir.  Oullett  tostifiad  that  his  fath-tr  nade  hin  a 
present  of  the   ^4300.00  aote  the  first  part  of  tiay  1931»     It  is 
difficult  for  tills  court  to  understand  wJiy,  Gliarles  H»  Oullett, 


;..^;,.;,.j     ^  ^''i-'?/- ■  '-f*V  '    ^iw  f^:;,*^-^'^-.?i;'C»»  .#fi•'^9^W^i•/• 
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HarxT*®  fathsri  MA  Ju»t  prior  to  triiu  tXna,  oononltod  tho  ^tHte'B 
Attoraisy  aiid  fait»go«t  ttmt  h&  \mB  a  piiuper,  nn'.t  askod  thle  v^r 
to  be  broxight  in&o  aottrt  publiely  siyJ  liavo  thft  oourt  ordor  liln  to 
h®Xp  ©lipport  ainS  rmlMtaXiti  h,lo  fU'C?^^  father,  tund  th'in  lat»r  vrhllo 
th«  ®^i3.t  WS.8  peMias,  iaafe9  this  oon  t%  prasont  of  th^)  not«  for 
|4St)0*OO  toseth^l*  ^Ith  past  Anti  ixit^T^^t,     Ar-kOthor  ouoplcloiio 
olrattaft.ctft0®  U  %h^%  m  th&  4'.n-y  tiist  th^^  d©od  ms  rlvan  fron  J»r.»« 

■  W#  Lov§  an«  Ills!  ^.f«s  t«>  Harry  ^*  Chai<»tt  ct  thp  »iun^  tlrae  and 

pla3@  ho  eT£.®g-i:its§^d  a  d©®f1  Mok  to  Iferry  VU  Lcm^  for  tho  sene  proporty, 
ama  tM«  d®j©4  ^ms  n&m&m^..     In  oomieotiori  vrlth  the  sor-w  tran»- 
sGtion  ia  ^imiirt  193a»  h«5  joisa^ia  vrlth  Tferrv  ^'^.  i-ovo  "^'^  ^^^^  ^^^« 
in  ©xad^atlBS  th®  tXO»a0O.§O  mot©  a»d  tmist  (iosd,     Thlc  tranonotlon 
lisft  llarsT  ^^*  ^v«  ^''^^^^  ^*  pfe|>«rtF  ambjaot  to  OTcnoutlon.    }l« 
att^pta  to  0xplala  thit  W  ©ariJfel  tliat  ^!r*  5f»(,tphal  sdvisea  him 
to  sign  th«!  not©  m^  trmt  dwd,     Mr*  WeistpJxal  positively  denies 
evcsr  «fc*vli5lrii.  hiM  to  dcj  §©,  «.&a.  &t«t«a  n.ndfjr  oath,  that  he  ha* 
nmQT  seea  H«ry  I.  maUtt  URtlX  h^  appeared  in  the  oourt  roon, 

■  Ws  thisk  ©aofe  of  th«sje  <5i:r®tu:s»ta?i60K  t^ada  to  shoisr  a  dellberat* 
intmt  to  4«fraM  tli©  <ir®dltors  of  Hisrr/  ■•:•>..  x.'Ov«,  All  of  th«s© 
oir^^^rngteuseas  %^Mti.  %0im%hm  ovurcoiae  the  positive  avido:  •: 

:    tli0  ftpp«Xl«es  tbtit  tJils  Wi!^  a  boim  fido  r.raasaction  for  r 
!    and  valuRblo  deneld^rati^n* 

THe  aourt  orrM  5a  not  holUm'.  that  thia  transaction 
^tns  Told,  as  to  the  judsmast  oro^itora*     7ho  oaaa  is  rov-roM  «ad 

rjrtandod* 

Reversed  and  Rcsiandad. 


ic'M:*  y  1  ^iHi  16//^  Attn  * 

.iiflT     •:-'»Qiit  yi'^«rt/  j.aa  fr.->w?  'i?-  »fil  SOi^^VP 

i>On'  ml    rrj^.a"    ,i;J'»'»^   •i»>iiaj.    ^j>vJe.t«  .;;cujf   ,^*|  «^  o*  pttlJ  I^X^' 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT         J  ""'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

■for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . . ■ ^ day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- — — 


Clerk  of  the  Appellate  Court 


^^   *s»  -X-.  /  '^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tuecday,  the  6th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty,  within 
and  for  the  Second  District  of  the  Gtate  of  Illinoio.' 

Present  —  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice 
Hone  BLAINE  HUFFMAN,  Justice 

Hon.    FRANKLIN  R.    DOVE,    Justice  ^^ 

JUSTUG  L.    J0HN30N,    Clerk  30  3    I  e  A«    444 

E,    J.    WELTER,    Sheriff 


RE   IT   REMEMBERED,    that    afterwards,    to-wit:    On      '""rB  j  ■'''•'' 
the   Opinion  of    the    Court  was   filed   in   the   Clerk's   Office   of    said 
Court,    in    the  words   and   figures  following,    viz: 
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03?i.  m.  9502« 


;\0 -iirJA  HO.  26. 


Plaint  if  f- \pp«?ll«e , 
vs* 

SAHOI^D  viWimm  CM,tLIII  and  TH'f.ODOH'?  ?:• 

C/aU,!!;,    -Sxaetitor®  of  th©  But  ate 


Ap7>oal  from 
Circuit   'Jourt, 

County. 


) 


"^f  ^rndfintr?-/  ppel  Xnnt  f? . ) 


TMs  1^  %hQ  thlr&  tlrm  this  caso  hiiQ  b*ivon  boforo  this  Court. 
trha  flret  oas«  iss  reported  in  Yclitrs©  276  111*  App.  :\t  5C0.     Th« 
eeoond  ©asis  is  3?«p<M:^0d  in  Voluao  291  App»  Poporto  Pa^os  52A. 
For  an  un,d®rstntidlag  of  ttxQ  pleodia^js  ia  "•'i^o  caeo,  at  tho  fom«r 
hdaria®  tue  cpot©  tr?^  our  opinion  ia  Voluno  291  32/,.     '*Gn 

IJeuroh  28,  19>>»  appellcint  instlttitod  thle  aotlcn  c  ia 

the  Clroilit  Court  of  V'ina^bago  oouaty,  to  rocovor  npon  oovon  trado 
a:?oopt!aaae0»     I^iq  declaration  allofjed  that  the  inatrjn«ntD  sued 
on  wore  drawa  tjy  tho  plaintiff  in  tlovanljor,  1930 .  February,  J'Arch, 
J'.mc,  nnd  Ootobor,  1931  for  various  or.otmtL-  -l^,135»37, 

ftna  thareafter,  upon  sight,  tha  dofendants,  styllii'^  thanaolrea 
sJtoCoy  Dirootory  Cons^any,  through  th«ir  d-dy  autJvorizod  ofrent, 
aeoeptod  said  blUo  and  thereby  boeanc  lieV^lo  to  pay  to  th« 
plaintiff  the  rospeotlvo  amounts  aooordi:ic  to  tho  tonor  (And  offoot 


; 
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of  th»  ooia  aoooipt'ineoB,     la  ai!  Itlon  to  thia  opoolfil  oormt,  a 
ooparnto  parof^raph  of  Mhlah  doolou^od  upon  o«ioh  of  tho  aoron  ' 
acooptancos,  ttxo  dv'jdlas'atlon  oontainod  thd  ocneoll "  omon 

ooitnto.     Attach«:»d  to  the  declaratlor,  ' 

ao<J«ptanoeo  tofjothar  'with  an  affldav'  j.aln  io  thu  oifoot  that 

tho  araount  than  duo  tho  plaint  If  f^  art»r  ttllowlnc  'J-l  Just  orodlto, 
was  V 16, 500.     Th&  dofonA^sBtw  ©aoh  filod  tho  {cenorjil  Issuo  und  thron 
opooial  piloas  hj  Miioh  thoj?  dialed  Joint  llaNllity  rmd  set  np  th« 
i3tatut«  of  frmudo  im^l  tho  flve-joar  statute  of  UnltatioriD,     ?ho8« 
defarjulants  also  each  fiX^d  a  fourth  opoointl  ploa  in  -vfUoh  It  mxa 
all  ©gad  th/.it  th«  UaOof  Direotory  Ccffipaay  was  n  ocimoa  li\rr  tract, 
tliat  tl\o  plaintiff  to«%T  it  was,  th&t  there  was  ei  provloioa  in  th« 
trust  at«?T^ofis©n.t  ?/hioh  stipulated  that  the  tnir.-   -  1&  not  be 

llablo  pfiirsonally  for  mri:^  oblisatiomj  nar»d  la  said  trust,  of 
vtiich  provi«ioa  plfilntlff  h&d  knmflsdjso,  and  that  00  knovrlnfr  ?lnia- 
tiff  had  its  deallii?:?©  vilth  tho  I^Coy  Dlr©otory  Oaqpany  and  no  porsonal 
dealia^s  vdth  th«  dof@ndant«»     la  addition  to  thoso  ploa«,  the  de- 
fendant©, i'%ddes*i3on  oM  lloCoy,  ©aoh  filed  a  ploe  denying  tlmt  he 
evar  boeario  a  tmstiae  trader  th©  trust  asont  of  the  .*.?eCo7  Dlrootory 
Oce5>any,  a  tra«t»     To  those  plea®  i^eplioationo  were  filod  and 
io8ua  join<34. 

"On  tkjoof^ar  21,  1933,  ^7  lMt»»  of  ooort,  plaintiff  filei  «i 
additional  oouat  to  th©  deolaratlon»     Thin  oo\mt  sot  out  In  haoo 
Torba  a.  trust  a^^oorjent,  dated  ASiauat  3,  19^1,  oreatinir  the  UoCoy 
Dlreotoxy  Gi^upatiy,  and  alle/r«d  thtut  tho  defendant  Ganlln  and  th© 
other  truatees  naned  therein,  Heubon  lU  ixxxiolly  and  llorry  U» 
Johiiaoii,  aooopted  the  tr^iats  thereby  Ir^joeed  and  thereafter  earrled 
on  the  bueiness  of  tho  OoHspaay  in  the  naiae  of  U9C07  Dlreotory 


f  flic  da 
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OoiJipany  iintll  tho  death  of  Donnelly  and  Johnaon,  which  ooowcrmA 
prior  to  1929»  %hnt  tho  dofendonta  ?!oCoy  end  Poddoroo 

appointed  ri/maftlri^i;  tsroRtoos  to  fill  the  -vnonaoica  oouf^uu  by  the 
deaths  of  Donsiolly  and  J'ohasoa,  and  thut  thoy  and  C^ualln  throti.'^h- 
cMt  thJ5  y«ars»  1929  #  1930,  X931  jmd  1932  coaduotod  tho  buMinoBu  of 
thQ  tinist  tmder  th©  riaiao  of  Mocoy  Dirootory  Oonpanys     That  at  th» 
request  of  %ho  def^Maatjs,  the  plfilntitf,  in  19>0  nnd  1931,  printed 
various  city  dlrootorlds:     That  the  cipeoll'ioations  and  prices  for 
printing  %h&  satns  w«»r©  originally  agreed  upon  prior  to  the  fonia- 
tlon  of  tho  trust  asid  lat^r  rsodlfiod  in  aocordanoo  with  on  un- 
oiipned  KOTSoraridiaa  sot  forth  in  this  ocnmt.     In  thia  additional 
ootiat  it  was  tiirthe^r  all«ig®d  that  in  aaid  contraot  v/lth  tho  plain- 
tiff tho  d®f  oadant0  did  aot  stipulate  or  roQiiiro  that  thoy  should 
not  l>©  personally  liable  to  the  pl»i»tiff  or  that  th©  plaintiff 
If  as  to  loofe  aololy  to  th€>  trust  for  ooTTpcjiiaatloa,  ©nd  that  th* 
plaintiff  did  not  agr©©  or  stiFalat©  with  tho  defendant  a  not  to 
hold  thesa  i^ors^anally  liahl®  or  to  look  to  th©  trust  oatato  for 
o<a!sp0nsation.     Copies  of  invoiooe  rondorad  dofsndentB  by  tho 
plaintiff  and  a  utataiss^nt  of  tha  account  suod  on  wore  attaohad  to 
this  addltioiml  oouat,     <M  Fabruary  17,  193i.  the  trial  oourt  cu»» 
talaod  a  d^raurrer  to  this  additional  ooiiat  and  ant  or  o  "    • 

disBtisainp;  said  additional  count,     frorx  that  order  on  ap  oai  ..•-.d 
prosacutod  to  this  oourt  and  t'lio  oourt  reversed  tho  ordor  of  tha 
trial  ootirt  and  renandad  tho  causa  "i^lth  dirooticns  to  ovarrula 
ha  doTRirror.     Ilerlow  Printing  t^  Stationery  Co.  v.  i.toOoy,  276 
111,  App,  5^'0, 

"Upon  tho  eouao  boin^^  rodooketod  in  tho  trial  court,  tho 
dffisurrar  to  tho  additional  count  wae  ovorrulad  nnC  tht  dofondant 


v^  s^u  fina  iwi  ♦oew  «wri  r 
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•4» 
.'^nlin  -filed  thsfsi©  nor^  plda»  aa<J  a  ootrnt^rolalra.     By  an  orfler 
th»reaft**»r  ^ntarod  th^iso  plea©  cixid  ooymt^rolftlm  wor©  adopted  as 
t!i©  pleas  and  ^ouixtowilal'ii  of  ths  othar  aatf<sudarits.     Ths  flpot 
ploa  ^«sis  ydyifi^d  ftntl,  to  th«  ^ffoot  that  tlio  dofon-lant  <U<1  not 
prcaisi©  iis,  imsm^r  and  forsa  a»  the  plalrstlff  oo3splii3n-?a  n^ninjBt 
hlia*    a«!!  ©o0:OBd  pX^m  w&B  th«  fi-s^-^y^mr  statute  of  llnltRtlonfi, 
and  t^*®  tlilrd,  a  -pl^®^  of  tlio  statute  of  frauds*    .HQplioatioiui 
to  t3i®s«  pl0asi  iK5»r®  tb©i*^aft-er  tll®d#    .Bj"  tha  eoomtorolalF'.  it  waa 
«r®pr®d  tlmt  If  tte  S«feadant  ^tmis  p^rsoaallj  liablei  to  th«  plaintiff 
thet  thcsB  t.h«  ^Co^  tilreetosT  Oospj^xiiy  orai'pald  tho  plaiiKtif f  in 
thQ  mm.  0f  |3t^^  ®s<^  ^^^"^  ^^*®  pl^lsitlff  tJierefer<?»  ow^s  Wjs  fto* 
f®nd-?mt  «5Ji4  t-li#  ©tJaer  tru8t:©®i  toJJ.  ®iim«    fh&  plRliitlff  then, 
b^  la®T®  of  eairtt  ^rttlisd^is^^  It©  i*#pli^ation»  to  th<j  fourfcli  epooial 
plea  of  tJiQ  i^f^fiteits  Kfeits'li  MS  h^mt  fU^  prior  to  th^j  firirt 
appeal,  sad  flXod  m  4i«iir2*#r  to  ttii^  sp^^ial  plea#     Tha,  dsfondejita 
oosf^B0^a  tSiis  ta'sssirr^p  !&n4  to#*  l©s:r€f  to  fil@  ^m<snded  speelol 
ploas  i?jlt!iln  ^  6&y^m     Aasa^lod  especial  ploas  vfer©  not  filed  in 
aecoMaaee  '#ltli  tUis  l^sire^  tast  oa  April  13»  1935  it  wis  stirm- 
latod  t^at  tJbi©  pl<jsais,^0  and  •pt^o®eSi.tm&  tiieroaftar  should  b« 
had  -onddr  th©  Oiiril  l^aotloo  Ast.     On  A.prll  2i,  1935  the  dofondantB 
filod  tlisir  9SJ^«r  whioh  j^ao,  as  a  i^ert  theroof,  th©  ploioi  theroto- 
for©  fllad  b7  tliesu     Br  "tols  ai^swer  th®y  adsdttod  the  oxdoiition 
of  the  tm«t  «';'3r©Qsa0nt  dat«d  Aufiuat  3,  1921  but  deniod  tliat  eithor 
the  orlGlnal  trusto«ss  or  tho  dofsntl^ita  enbarkod  up>on  and  th«ro- 
aftor  ooatinuod  to  carry  on  the  Maln*2»»  of  tho  UoOoy  Dirootory 
Coc^iny,  d^nlod  the  vorloua  allegatioao  of  the  additional  count 
rolativo  to  tho  plaintiff  fvimishin(^  natorl'ila  and  printing  ttnd 
the  dellvory  of  th©  city  dir^ctoriee  for  distrilnition  by  the  dofon- 
d«nts  05  stated  la  oaia  additional  ooimt  and  donlad  thct  they  or 
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anyone  authorized  by  them  had  contracted  for  such  directoriex, 
denied  receiving  and  accepting  the  sane,  denied  individual  and 
joint  liability  and  alleged  that  at  the  tirae  of  the  formation  of 
the  trust  the  plaintiff  was  advised  and  informed  of  the  said 
trust  and  all  provisions  of  the  trust  instrument,  that  it  v/as 
understood  and  :  agreed  that  the  plaintiff  would  deal  v/ith  said 
trust  and  would  look  solely  to  the  trust  property  for  reimburse- 
ment for  any  dealings  it  had  v;ith  the  trust  and  would  not  hold 
or  attempt  to  hold  the  trustees  in  said  trust  personally  liable 
and  concluded  that  by  reason  thereof  the  plaintiff  is  estopped 
to  attempt  to  hold  the  defendants  personally  liable  in  this  pro- 
ceeding for  said  debt.   On  June  IS,  1935  the  defendants,  V.cCoj 
and  Pedderson,  filed  by  leave  of  court,  .an  additional  ansv/er  in 
which  they  averred  that  all  of  the  several  supposed  promises  in 
the  declaration  mentioned  and  in  the  trust  agreement  set  forth 
were  not  to  be  performed  v/ithin  one  year  of  the  making  thereof 
and  were  not  in  v^rriting  signed  by  either  of  these  defendants  as 
required  by  the  statute  of  frauds.   On  June  26,  1935  plaintiff 
filed  an  answer  to  the  counterclaim  denying  that  it  v/as  indebted 
to  the  defendants  in  any  amount  and  averring  that  none  of  the 
defendants  had  any  legal  or  just  counterclaim  or  set-off  against 
the  amount  claimed  to  be  due  the  plaintiff.  '.71  th  the  pleadings 
in  this  condition,  the  cause  came  on  for  trial  before  the  court 
and  jury.  At  the  conclusion  of  the  evidence  on  the  part  of  the 
plaintiff,  the  trial  court  directed  a  verdict  for  the  defendants, 
upon  \7hich  judgment  was  rendered  and  the  plaintiff  has  again 
appealed. 


^XQiioAoeiib  done  lot  Lod-OB'xd'npo  b^A  saed^  x^  bssliodiuB  saox^B 
bas  iBisblvibai  belnsb  ,^^mB^  add-  anxJqsopB  f)n6  s^xyx.soei  bezaet 
■"to  npiiBmol  srld"  lo  ojnxd'  eiit  &b  SbiH  LesoIlB  Lne.  Y^'X-txcf-BxI  d^nxoi, 
JbxBs  arid-  lo  Lerniolni  bus  baaiYbB  sjbw  llxcfnlslq  arid'  iaui^f  sxld;, 
asw  d-x  cJ-BiIcf    ,d-n9xiuid-sni:  d-snid"  srld"  lo  anoxaxvoiq  ILb  buB  d-airtd" 
£)Xfle  rid-ivi^  Lssb  jjlyow.  llxd^nxBlq  siicr   d-BiIu   Jbseigfis  Lhb  |)00d"3i8.5xuj, 
-eeiiroinxsi  lol  Y^'^S'T-O-q  ■Jair'ict"  arid"  od-  xLqIqs  2I00I  f)Ii/ow  finB   d-airri 
bioii  ioa  blijoxi  .One  d"anid-  srld"  xid"xv/  ^b4  d"x  s^allBsb  "^hb  10I  itiism 
elcfBxI  YJ^-I^B^"-£02ioq  d-auid-  Lisa  nx  aaad'auid'  arid'  i)Io4,  od"  d'qnad^d'B  nq^ 
iJ9qqod"39.  ax  llxd-nxBlq  sild"  loaiarld"-  nqaBai.  X'^  .d^Brid;  bsbuLonoo^  f)nB 
-oi'T.  exrid-  nx  elclBxI,  Y-t-J^Bno.aiaq  ad-xiBfirielaf)  arid',  LIqri  od"  d'qciad-d'B  o/^. 
\;oOoII   .adriBMalai)  arid"  .(JC?X    <3I  sauZ  xiO   ,  .d"cf9£).  |)XBa  lot  ^aib.&3Q , 
nx  lawans  iBnoid-xfjJbB  its    ,d"ii;co  lo  avBoI  x'^  belli   ,nosi9£»^a^  ^.hb, 
nx  asaxnoiq  Jbeaoqgua  iBisvaa,  axid-  lo  11b  d'Bild' .^ainavB  Yarld- ,jloxri".v 
lid-iol  d-sa   driansai-B  d-axrid-  edi:  nx  bns  beaoltnea  noId-BiBloa£)  a.xld" 
looisiid  snxilBn  axid"  lo  issx  ano  nxjld"x^'\'  baurioliaq  ad  od"  ^d'on  sisw 
3B  .ad-nBi)n5lsi)  3,a9iid-  lo  i9ild"X9  vd  xansxa  gnxd-xTO  nx  d-on  aisw  bn.B 
llxd-nxBlq  5C?X   tC)S  sfwT.  £j.O      ,3b5SBi1 ,1o  e&u^sSa  add-  x'^  bsiiupe-i 
be&dQbai  32\:  ox  d-.sxid"  ^axYnaf'  xaxB.Xo'rad"  1:1^00   ed&  oi  lawanB  as  l     - 

oxid"  lo  oaon  .d-.i.jid-  gnxiiavB  biiB  d-nxj-otiB  Y.nB.  nx  ad"nBf)nalsf)  arid-  o:' 
dT:;r.j..::-  3  llo-d-oa    io,.TixBlo'Tsd-nnoo   d'aift  .'^o  Ib^sI  y^b  BbxI  ad;nBX      - 
asnxJjpalq  arid"  dJ'iV.      .llxd^nxBlq  and"  ax/^  9cf   od-  bemlBlo   i:.  z 

iiUQO  ^di  QiolQd  Isxid"  10I  no  srieo  aaxrBO   arW  .  jnoxd'i:.f)no.'" 
oM  1  .  ^  -'■■■q  exid-  no,  e.onsLxva  axlj-,  Ig  noxax/Ionoo  eiid"  d^ 
orLd-  10I  d-oxfiisv  b  beiOQ-iib  d-inoo   Ibxic 
.:I.t    u   iBri,  llxdnxBlq  add-  bdB  ija-ieM^.i  •■':  -^OW. 
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•♦Aft^r  th®  €»su8©  tim.B  rolnetistod  in  tlM»  trial  court  after 

our  forrif»r  decision,  oouiaol  for  both  parti^n  rtioor^izryd  th« 
tni©  a<5B4!ltlOTT  of  tho  rocordl*     c^mmsol  for  th^n  plaintiff  aokiod 
an^l  o'btsitnf^d  l«iav^  to  wlthfiravi'  ito  raplioation  to  the  fourth 
apeolal  pl^n  of  %h&  «Jefo:idJ)jatig  to  tho  orl^rinnl  declaration  and 
fil«><l  a  a®rmrr®r  to  mdH  plaaa*     Counsel  for  dofondnnta  ooa- 
fest®0d  0«ild  dismrrer  and  took  lenv©  to  file  anondod  spoolal 
pl©a0  %*ithla  20  &tkY&  thoroaftsr.     Th«  orif;laol  doolaration, 
«?hieh  sortaisted  of  a  spe!0i?al  oount  and  th®  oom^'ron  counta  to- 
g-«th0r  wltli  ttm  plaa®  sad  replloatloas  thereto. ,     ■  .-..  ;i.  part  of 
tha  r®«soi^  s.ft«r  th<»  amis®  was  rsdook^^tod,  ar.-  .  troatod 

I'j  80tms«i4  @mS  til©  trifJL  eourt  mid  ths  oau;  ■  lo  trid  upon 

■';Jic»  Xmu%»  ,®id®  by  the  gdl.,®g;atlen^  of  tho  epiiCiai  count  upon 
vh^  trad©  aoQtiptam^®®!  t&e  eoi^ion  ©ounts,  the  r»rlfiod  eA^novnl 
iaaue^i,  th©  all€fgatlon®  of  the  gpooieO.  pleas,  repliootioms  and 
tho  anjw^sr  of  th@  def#Maat  fil^d  April  15 »  1935 • 

"^^Si^  additional  Qount  ar&TT&&  and  tho  .')n:-  " --Ittod  the 

^^■xsoutlon  of  a  ^«ritt®n  agro^smoat  and  doolaraticii  or  trust  by 
;0Ub«n  H»  Doaaslly,  Ifariry  'U  ^Tohnaon,  Jchn  H»  Coalin,  J-iary  A, 
:4aGo7t  ?*ry  M«  llsCoy  and  iMlt®r  K*  Froirt  on  Auf-jiat  3»  1921,    Thia 
instrumoat  mie  o,ff©r«&d  tmd  adisittod  In  crvldonoa  and  by  It©  ?ro« 
Tinlons  Marj  A,  MoCoy,  i^ry  M»  HoCoy  and  V/altor  K.  rroot  wora 
referred  to  aa  sabaoribere  «nd  thoy  appointed  Donnelly»  Johrjjon 
and  OfiEain  truistsoa.     It  tma  provided  that  tha  truataeo  should 
bo  kskowa  aa  and  usa  ths  naao  of  lloCoy  .  Iroctory  Cati^any,  lui- 
inoorporatadi  and  und®r  that  aarao  ami  styli>  tho  truatoea  wore  to 
trtiaaaot  tha  b^ualnaest  as  prcnridod  in  oaid  inatrunent,     Thia  de- 
olai-atlon  of  tmst  recited  that  ;*Lry  A.  JfoOoy  at  that  tiao  owned 
a  cortaia  feisineaa  together  "ssrlth  certain  poraoncd  property. 
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ftimltxir©,  plats,   r^ords,  Gooooato,  billo  rocolvablo,  «airootorloB 
and  data  tharofor,  toowrs  as  the  mooy  Dlrootory  Oonpany  looatod  nt 
■".ookferd,  IlUnolaj  ttmt  ^/fdtor  i:*  J?ro»t  on  tiiat  amy  pur'^'-.-"---'  n 
nin*>-forti«tas  interest  thisreln  and  tfery  ]\  ficCoy  had  ro. ......    . 

various  sersrioeo  to  «aid  buelri»«o;  that  for  a  ToluaMo  oonsldora- 
tloa  the  Instrument  <wid©no©o  that  v^^ry  A,  noCoy  sold  to  oonaolly, 
Johnson  tmj&  Oa?alin  sCLX  tho  prop(?rtloo  and  bualaoBn  '•."  f -o    ^•»•^-.'r 

Dlreotory  Gc(npa?ty  and  thoy  aoooptod  tha  sa^io  an<2  ....-..- ^  , 

oanry  on  aM  control  the  biysincaa  nnd  dlotrlbute  tho  '.-'V^f.- 
th®r®ia  p.i'<jtrldM»    Sdotion.  1?  of  tho  truat  o^eoaont  ,.... .-  u.at 

jO  oaa  of  said  tv\x&t<m&  shouXtl  be  i>orBonally  liabl<!^  for  nny  or  th« 
acts  of  tba  trustees  or  of  auy  oae  of  thon,  sind  in  tho  adniaistra- 
tion  of  tho  tnif^t,  tho  tniBteee  bIioxiX4  not  bo  binder  3>orBonal  obli* 
@a,tioa  or  lia^jility  of  any  kind,  f©r  /any  accident,  riiotak©  or  want 
of  jud^ont  othor  than  wilfxil  lalsiia©  or  abuao  of  snld  trust. 

oetioii  19  proYidoa  that  the  iSeiath  of  any  truotoo  ahall  not  linit 
or  siffoot  th?s  oontlaidssg  of  th©  trust  and  ehoiild  a  vaonnoy  occur 
in  s«U.d  tny3te«i»Jiip  than  tho  reaaaiainfi  truatew  or  trust«oo  should 
har©  tho  poimr  to  fill  suoh  Ysoanoy,     Sootioa  20  provlaoa  that  avory 
one  h^gviag  asjy  tranjjaotion  with  tho  truatoos  are  put  on  notica  that 
tho  tr*4fito©s  or  their  suooasoors  in  tho  trust  and  the  subeoriboro 
horoto  ar^d  baR.afi«jiarl©»  thareln  aro  In  no  way  personally  llabla 
for  any  of  tha  transaotio^ia  of  tho  tinist*     "It  is  further  provided 
%hnt  iii  isll  oontraots  anrl  a,ogro<snaats  ontorod  into  by  tho  truataaa 
for  the  said  trust,  specific  nention  shall  b«  rjade  therein  of  this 
tr^.ist,  to  the  end  that  any  and  -ll  r>artlo©~nust  look  oololy  to  the 
trunt  ost^to  and  the  trust  funds  for  any  olain  arisin?*  under  said 
tnist."     S€»otion  22  provided  tJot  in  J\mot  19^3  f^ncl  ovor',-  two  years 


'«  &nii  c  ^^Gooa  x^ii^  baa  iptuMir;: 


thoroaftop  ttio  tniateos  ehould  oall  a  n-^^otlnc  of  oil  tho  holdoro 
of  the  boijiariolttl  Intorttste  thor«iii  and  at  auo.Vi  ;:iootlnr^o  th« 
holdorss  of  fmir-fifthB  of  the  bonaflciml  lnt»roBto  of  thn  tniat 
r«*7,  b7  vote,  requlr©  tho  resiciaiatlon  of  any  t  -wy 

Ql©ot  asitOtli.@r  traatoo  in  his  plao«,    Tlio  tnBtmiraont  further  !••««• 
QltM  I210W  th©  i^rofit®  alioitliS  bo  dlvldod  nnfl  to  vAxcm  thoy  should 
b©  distributed  aft®?  tho  daath  oif  llary  A»  f!oCo7,  the  orontor  of 
tho  trust  ?md  provided  that  tha  tmat  shoulrl  oontlnu©  duria::  tho 
lifo  c\f  th®  last  survivor  of  the  j^roons  naaod  thoroln  mid  20 
yaias^a  thereafter,  at  whloh  time  th®  trti>ste«c  ahotild  OIO0O  up  tho 
buslsiesfe,  ai?.d  lai^kfj  dlstrlbutiori  of  th©  proceeds  thereof  aa  thtireln 
proTlded*" 

Aft@r  tho  ease  nmn  ronanded  on  the  seoond  appeal,  tho  defend* 
ant,  iToha  H*  Caiailn,  died.     Ills  ©^cooutOTS  vv'or»  sKibutltut 
parties  defendant©*    fhty  filed  a  long;  ane^ver  deaj^^.  ^J^o  :::f;terlAl 
allogatiGms  of  ths  r&TlmxB  oouat©  of  T?lslntlff»6  petition.     They 
alleirod  that  plaintiff  ha4  y:Timl^^zQ  of  ths  toma  of  the  trust 
agr^^aent®,  ?md  oontraotod  ¥?lth  th©  imderstandln/^  that  nono  of 
the  said  tmsteeia  eho^sld  ise  persoaally  3.iabl<=>»    Thoy  clnined  « 
sot-off  emd  denied,  tliat  John  C»  Can-ilin    ■  ^  ^  ' -'^i  trustee. 

he  other  defeadsmta  adopted  this  ser.o  ,  and  tho  defaridant, 

'^ddersmi  added  ©  denial  thfst  h©  over  ftooopted  tlia  j>o3ltion  and 
obll.^atiojri  of  trustee.     Ho  furthfarr  anawsred,  th^t  if  n  oontraot 
was  entered  into  vrith  the  plaintiff,  it  ume  with  the  diotinot 
uadorotandiacj  and  agreeBtaent,  or  Inraied  that  plaintiff  would  look 
to  tho  trtist  estete  eololy,  and  not  to  hin  for  poy:T»nt.     The  de- 
fendant, !5oCoy^  node  the  eene  answer.     •*The  plaintiff' 0  reply,  ia 
eubeteiaoe,  1«  that  the  trustees  naaagod  and  oatitrolled  the  iroCoy 
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DlTdOtorj'-  Co.j  thist  3?root  wa»  tholr  autliorl-,. ..  ..,.,....    ...  ,; 

that  M.3  aota  bound  the  truatooa  por&onally;  that  the  tr-^.^.... 

did  not  oontrf^ot  as^l^iot  liability,  «wi<l,t}ioroforo,  x  llablo  ^^or* 
©onaXly  to  the  plaintiff •" 

The  Ofta«  miEE  tirl^s^l  beforo  tho  o<:>iiirt  ^vlthout  a  JurTf  vAo 
fmmd  thff  IfiLtioios  in  favor  of  the  plaintiff,  nad  rondorod  ^riO^^n^t 
in  Its  favo?  for  l)21»155»99«     ICt  i©  frwi  t  lia  Judcnont,  that  tho 
d«fen4i!«nt  ha«  again  prosootjtod  i?m  appeal  to  tUia  ooxirt.     In  onoh 
of  mip  formoi*  opinions  we  ©t^JitoA  th,f»t|     "The  trust  arretsnorit  of 
Auftuot  3*  19^1»  araoag  oth^r  things  provided  that  in  nn   no'-rr-f^ot* 
entdrod  into  by  the  trustdj^e^  apoolfio  raontion  shall  '  ,    „.-.•  ti-ioro- 
in  of  th«  t3nirtt,>  to  tli®  ©nd  that  all  partlos  caujt  look  aololy  to 
the  t:m»t  ©0t<5to  and  tiptjiat  fimdn  for  any  clain  arioVi  •  mdcr  said 
trtiat*     B7  tills  TTOviisioxi  thQ  tmisteoa  wsre  /^Ivor.  :...     ..  /or  to 
releaa©  thcjKjselvos  fr<K5  poraonal  liability  but  in  order  to  <2o  so 
tha  tr«»t»«s  smat  stipulate  to  that  ©ffeot  in  tholr  oontracto  v.'ith 
a  third  person.     ?n  ord«r  thsr^sfor*  for  ftppttlloes  not  to  be  linblo 
tipoa  tho  ocntrftot,  whloh  fonas  the  basist  of  this  suit,  rippdllo«« 
xiust  har©  0tlpulra.t*)d  th.at  they  »»r»  not  to  be  porcorially  rocponoi^^lo, 
but  that  appollant,   (no^r  a-,pelle«, )  wa*  to  look  cololy  to  tha  truot 
©Bteto,**     That  v/3^doh  w©  statftd  ta  the  forsaer  opiniono,  to  be  the 
law,  \m  re-affirru     TJne  l«iw,  ae  there  at^tad,   is  tho  law  npplioabl* 
to  thia  «a©s,  and  in  blndlnf^  on  ''/"»   -i^r^les  to  the  present  liti^a- 
tioa,     2t  mxxst  be  aoooptod  am  th:   :  ,-    ,ovominr>  the  can:%     (Tribua* 
Conpon^,''  vst  -2b«BPy  i-Scitor  hi^f^Ty  Conpany  332  111.  537») 

%o  a»;»pt»:iaRto  have  aeen  fit  to  file  aepamte  briofr.       vl 
florgiunonta^  snd  in  both  briefs  it  la  atremioualy  ar/fpi'»d  that  the 
proo««dln)K  in  <jaefltion  should  be  governed  by  the  t'oROtiaMo  Inatru- 
mont  Act,  and  th«:^fore  tho  trurtoos  oo'ild  not  bo  hold  rx^raonally 


Tt 
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-I-    ,1f«.-<   "i'rJt   \0  ^IJWCf..  tttit  efthKiTf;  it»lj!*?  >sf«#»^-f 
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10, 
lialilo*     'Vo  »©©  HO  nerlt  In  this  ooatenttoa  and  wo  tJiinh  tuo  tried 
ootirt  properly  Jujld  thnt  tho  oasa  mis  not  j^ovomod,  in  any  nutter, 
■^•57  th.&  Hosotlablej  Iy),«tn»ri«nt  Act. 

That  apitall©®  jfi^sdo  a  ncJtlon  tc  atrlKo  certain  portlono  of  th« 
record  and  abwtraott  and  to  tax  th«  ooeit  of  fiddltional  flibotraot 
to  app«ll«!jt«     fUia  motion  wan  taken  liflth  tho  oatw,     Aff^r  oonflt- 
doratio^i  of  th®  taotion  to  atr.lko  iwrtlonB  of  tho  record  and  ttbB^:raot, 
^■?ft  thlak  tliKit  the  ssci^tioa  ahovild  hm  ©ustftinod,  ornd  tho  p»ut  nontlonod 
in  t4^«  t>©tltian  is  ls©3?ol>  ■  drd^rod  sti^okou.     As  to  that  T>art  of  the 
notion  to  tm.  %^  oost  of  %hn  axtdttioaal  ahstraot  aealnot  V)r<. 
sppallant,   th»  laotion  ic»  mi@taln#d  nM  th«  Bfixa<P  In  ortUirc  :■•.■:.. 

Th©  appellant  contends  that  tho  trial  ooiirt  orrod  in  tho  ad* 
sii»n±fm  of  eertain  wid«»no9  &.n&  f^j^otlon  of  ©vldonoe  offered  on 
bohalf  of  tlm  ^t^uMnt*    ?i®  think  tlmt  %ho  Courtis  nilln^  on  th« 
orldonoo  mm  w^P^'^*  ^^  ^'^'^  pr«Jfu5iolaI  to  Gith**r  Gld©  in  this 
litigation* 

All  th0  Q%hmr  <^&Btion&  of  Im^f  %lm%  ar«  a.-)pllaablo  to  thin 
casff,  haT«  bo<m  d©«id«sd  in  ous'  foB^r  opjjalone  »o  that  tho  oiay 
thlnga  fo^»  %hiB  ©oxtrt  to  d#Qld®,  ar«  -sjhether  tho  trl«l  ootcrt  orr«d 
in  finding  that  V*altar  S»  .Fi^ost  was  atithorl:5»d  to  reproeant  the 
defoTidisnts,  imd  to  hinA  thmn  hj  orstssrin/j:  into  contraotn  v.lth  th« 
plaintiff,  ®n5  oeof-ndly,  ^^hether  any  or  all  of  the  defendants  hare 
ehomi  that  they  had  stipulated  or  oontraotod  affJ^inst  poracnal 
liability.     The  trlol  ooiirt  found  that  Froot  dift  hnre  authority  to 
bind  th(m  and  tho  dof ondnnts  had  fsllod  to  prove  thnt  the-/  oon- 
tract€»d,  or  stipulated  agalnat  rvBrson©.!  liability^  nnc5  Entered 
Judgjaant  asalncft  then*     Unless  th©  Cotirt'o  flndln?;  ie  nnnlfoetly 
af^inot  the  wei^t  of  tho  evidonoe,  tt;ln  cAii't  will  not  rer^ree 
that  fliidinr:. 


'*■'   bar   ,jjo^:i^.^*'??'»f  fv'i  &Ur«^€i  aottfon  «d4 


•rh«3  app^lletnt  Inssloto  thnt  It  1»  not  shown  fposn  th«s  «rsridoaoe 
ta  til©  oaoo,  that  Walt  or  l^rost  had,  authority  to  rworoaorit  tho 

■0C07  Directory  Conptuiy,  nov  th0  trtujtoeo,  sc  a,o  to  bind  sany  ono, 
■;:nd  ©spaoi&Xly  th^  ^pellrnit^^  ®o  that  Uvoy  would  be  ll«\bl«  for 
this  d©btfl  S50  ooutraotod*    l^o  ^Tl^onoet  »iiow«  that  .?.5p«  Froat  eoa- 
'.Uwt®^  praati«^ly  tUe  ®ntir«  btestnooB  of  the  'toCoy  Directory 
|i'     CoEipaoy  tr^ssx  th&  timi  th»  trust  ^^^mmnt  w^,a  drmm,  down  to  th« 
Mna  of  t!io  aisssolutlon  of  tho  tiniat.     Th«)  cnrldonco  uloo  «?hov/B 
that  all  th©  trtsjftetOB  knw?  tl^at  t&ls  wao  b«>l!if*  dr>noj  thc.t  th© 
:     acto  of  Frc^t  v/er©  aotxiiieso^t^  iJi  fey  t^*©  truateea;  that  thfjy  /oiaw 
;     ha  Imd  al^a#d  trsid©  aoe«9pt«mo«s  «ma  dalivorec!  th<f»a  to  tho  plain- 
tiff on  n^ii^roun  oth^r  oooatsioj^is,  aM  frora  tha  funds  of  the  :'cCoy 
"orsijany,  psifl  tlie£S»  •various  bills*     l^»  ?<»dd©r©on.   In  his  t«fltir^ny, 
sfiya  th»at  frmk  the  timet  h©  t^js  apr-oiated  tnist*©  in  1929,  UTitil 
thf.i  dat®  of  tUi>  diS0Olutioa  of  ttm  tra^t,  ?&•♦  Frost  vw^  in  th© 
ftotivo  sGa?i^et«2r*t  of  the  busiriss®,  ajid  there  had  boon  no  oliftnc* 
Li  the  eeiidmot  of  th®  sstso*     llr*  i?M<l9rBOR  also  stated  in  hia 
teiBttooay  rsjlatiro  to  a  seetla^i  t^jsi^  he,  Mr»  r-toOoy,  >tr»  ffuston 
'■;Tid  l£r»  Fr^stt  Wisr©  pres^Jitj  *1?hat  aaythlrict  tliat  wa»  dons  ^uld 
hfxm  to  bQ  diOiao  tdtli  Witlter  Frost,  th^%  ho  1^  the  r^ioio  oituotion.'* 
"Vt  Huston  fm.&  !tno^l©ds<?  of  all  of  tiioa©  thlasa*  ''^n*  Jv^*  ^®*>'*  ''^^o 
OSS  tiiat  earrled  on  tb©  btisin»aa  ^th  ''oCoy  Direotory  corapftriy  fop 
ton  yoars  or  tiooz^,  and  had  e.l^?»sys  dealt  diroctly  witfe  'tr.  r*ro!rt;. 
I^oa  all  of  th«ae  faotss,  it  is  ol«srly  shown  that  the  truat©«i 
li^ld  out  to  th©  publlo  fjORorally,  naid  ospoolnlly  to  :tr*  Iliiston 
ntid  hie  Co!K5«!iriy,  that  v^alter  Froat  waa  th^  authoriaod  ar«nt  to 
carry  oa  th©  bualaoss  f^r  the  Directory  Codapony*     In  the  oa«e  of 
^erohants  Nettional  Bank  vs.  Kiohols  223  I'l.  U,  tho  low  la  atatod 
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to  be,  **A  prlnolpal  nn.j  b*5  bOTxrid  to  tho  oxtont  or  the  npn «w»nt 
ptithority  whleh  ho  has  o  >nf orrod  upon  lile  agont,  but  that  1» 
beoauBo  h©  hfta  held  th©  acjont  <3ut  to  the  publlo  t\s  nooaot^ein^ 
tho  powor  whloh  th©  «iig^«t  ©acoroloco.     In  ssuoh       .   .      tho  prlnolppl 
nay  blM  inirasoXf  by  oauslnc  othara  to  bollovo  thv^  povrors  '.f  the 
acj«i»3at  to  b©  eaPOffltar  thaa  tlio®©  actually  ooaTorrod,   but  t.'v 
v,'!ilah  «i2ao-imt  to  mmh  r©ps?oa<jat«itloxi.a  of  tho  a^^ont'o  authority 
rmot  be  kno^in  to  th«  |>ai'1iy  @«ttlns  thm^  up  IX  he  iiitonds  to 
arall  hlfas^f  of  thMs*" 

In  Wif5iir4  on  00.  VB#  XU  s*  ^atrn^no  ^d,,  265  llU  I62,  i» 
find  the  follcRfflngt     **Th©  qu^stlosa  v:  ^    ...  '.Uor  the  poroon  v/tio 
made  tl*a  ijadorosEisritss  liRd  appiarerft  authority  to  nalro  thow  na 
RS<*nt  ?»f  tlio  p.l«jdBtiff,  ?&M  it  wias  hold  tii^^t  I.-*  tlio  course  of 
doaliag  b^f/®«a  th<?  s^^nt  and  third  pex*flonc  •.-.:      lOh  as  to  justify 
thcsii  in,  bsllisvini:;  thist  Im  po@sdss©d  tho  re^^ulaito  aiutliorlty  tha 
pledatlff  woiild  0©  eii>t©M»0d  f^«m  aisputliig  It.     That  is  a  well 
©©toiaiah&d  dootriae  ol*  »e<^iiey#    If  sa.©  p^amita  aiiotiier  to  olox>i# 
hliisseXf  or  to  b«?  oXotk^d  t^l-th  a^pair«nt  mtthorlty  to  act  p.;;  IlIc 
as«-mt,>  rtny  |>@ri3i',m  who  hsus  ^mm  tniuQ^  to  i^ely  and  aat  up<Mi  Ui« 
■ip^>aarftna«  of  mtthcirity  cMm  latrofe:©  th®  ©Btopixsl*'* 

?hffi  trial  oourt  fmiKi  that  th«  «r-pell«iit  follod  to  ootabllidi 
thfitt  th«jy  had  ©«'jntraot<^d  in  mmh  wxsmQTp  ae  to  rellavo  tlionaolTe« 
of  bolBH  persojially  r©»po»siblo  for  tho  payriint  of  thoac  billB. 
Tho  appellant,  in  fttt«ia(pting  to  ahow  thia  findln/;  la  «>rronooua, 
r^'slit^s  o)ii9ny  ttpoji  tiitt  toetlrapuy  of  itr.  Poddoracn,  and  hia  yar- 
aion  of  tha  cojxvors'it lor.  t}!-*.  took  plaoe  at  a  nootln~,  r/hera  ha, 
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.■r»  i^Coy,  ittr*  Frost  aad  !tr«  rnuston  ..„.-;.  ..  ...j-it,     1h^   ...... .c 

differ  a0  to  vftiat  wb.©  aaid  and  <1or«  at  this  aootln^'?:^     KSr.  Paddor- 
son»8  »tatefiof?,t  of  th<9  part  of  tho  ooriTorsatton  that  la  lactcirlal 
to  tlvle  qDi&»tion  Is  a©  folloims      '^fow,  i^fr#  J.!u«ton^  tUor«  lij  aothlng 
J3.ar  that  ooa«-«'ra«  in<s>#    Thit  ia  a  siatter  that  :ialt«r  I'^rost  .-.nfi  tho 
ISr#  l-SgKIoy  ffiwily  &r<*  tryt?'-*?!'  to  work  out  thlu  biialneoa  to  .  _ .    :  .: 
iivijif  hero»     I  have  no  j^ersoaal  reeT*onsi^llity  in  the  rant*  n/-,  nor 
a^n  I  iaTOlTGna  in  thi®  eas©  at  ^11;  th«sr©  la  no  uao  of  rcj'  -■  -. -■  -'T 
he?©  and  Ili2t0ninfi;  t©  thlis  ilismsssion  any  fiirthor*     i'  ri2jo;ht  Jxiat 
a©  i*»lX  idavo,  Mcaujse  is«tiat«TcSir  jtm  do  h«2r©j  yo*.!  «111  have  to  do 
It  yfith  mlt&vt  h®  .!»  tl3k0  ts^.ol®  tliia^  In  tlm%  situation. "    Mr. 
Podd«ir3CRi  now  eontondi*  t'u'it  tills  is  Jiotloa  to  :.^,  l!uatoa  and  'iil» 
OoKnmij-,  t^at  h®  im^  not  Habits  fis^ai<5lally  In  any  samner,   for  th* 
print ijsg  tl&nt  l-iad  tfoon  doaa,  or  was  te  b©  doiis  later  by  th« 
TTlntln.j  Coc^saur  for  Vm  l>lr9et<sfT  CoiS53>anj'>     Iii  oi-dor  to  -oadsp* 
strsmd  whmt  W!i0  la  the  ssinds  o?  ?^«  F®dd«rscn  fmd  :  Jr*  Iluoton,  a 
rurthor  eoEssdnatloa  of  t^  s^^cord  mm%  bo  jaade,  r.o  as  to  ascsortaln 
-.Imt  th®  parties  wor®  t^XlslKg  about  whaa  !!?•  Podderson  aad©  tho 
■'xyr©  qaotad  statSKsests*    *fb0  reoOvPd  sho^s  that  Itr*  ;5uston  had 
come  to  'iioakford  at  th«  raquost  of  ilr«  l«>3t  to  disauao  prioes  at 
printlja^i  aad  tiiat  l^lr*  '.ieCoy  sad  i^oddsftrsoa  wore  callctd  In  to  dla- 
eitss  this  imtt6%'}  that  aft®r  fifteen  or  tmmty  jainnteu  dioounoion 
In  regaM  to  th$  prions  o-f  prlatlng  oto.,  1^»  i?»ddor»on  tiion  rsado 
tho  r<R'iar-!s:8  abovo  qtictod;  that  li©  v«as  aot  rosjwuiisible,  a;iu  tliat 
h*  talr^ht  Juet  as  woXl  "oavo,     '"bio  oaly  teotirioiij-  as  tondln.^  to 
fjorrobopftte  ^'^^  P^Rdftmon's  ovidonoo  of  hie  statoriont  la  that  of 
.y»  rJcCoy,   on©  of  thy  othar  dofonda-ita.     Ho  tostifiod  and  ««vo 
his  voralon  of  this  oonvoraatlon  eaid  noiitloaod  nothing  about  !•*• 
Fadderaoii  dejnjrins  miy  rosponsl^  lllty  for  tb-   nrlntln"  of  thd 


dlrootorlo8,     .'^«  Sfeynard  thon  askod  tho  wltnoes  tho  fol!) 
qusction:     'To  refi^oh  ymu-  pr;^;ory,  <ai^n't  hfa  oay  thnt  ho  vmo  not 
poraoimlly  Xlablo  for  any  oontrnota,  nnd  Al<5n*t  onr«  wtxnt  they 
ai(5,  or  wordB  to  tiX1^t  ©ffmst?"     T'o  trtilch  the  vritnojsa  roplltid, 

r^o,  I  bellsv©  he  rjad©  thnt  Btat«n©nt  to  th«  boat  of  ay  roeolloo- 
tlott,  yoa.**    TJ10  plaintiff,  throTif;h  hi,^  ocutiboI,  objootod  to  th« 
<|ttQation,  finfl  th«»  sari©  wis  oT<srrul<>d»     wlillo  thoro  is  r.o  crosa- 
orror  a.8»lf^«d  on  th©  rollu^  on  %b.ia  objection,   i*  ortalray 

irxpvGpev  to  siok  tho  isltaeBi?  the  f^juoation.  la  thlB  forri*     iCr.  TTustoa 
and  J.Se»»  Frost  did  not  r^otill  l^*   l^ildoraon  ricklnt^  ^noh  1  at9*araoat» 
It  9€»«£^  rath<*r  atrangs  Vmt  if  t.^iia  stPtcr-vont  l<»,  and  It 

rdlsted  to  th«  p&rson';!  responsibility  of  th©  trustofls  for  th« 
prlntlag  ot  thme  dir^torlo^j^  that  Mr*  r^sOoy  did  act  nluo  ^Usololn 
cny  llnttillty  oa  hi  a  pfei»t.     I'h©  trial  Go\u*t  foimd.  In  ito  opinion, 
that  th>^  dif^iaiiien  r«3latad  '^olly  to  ths  pi-lno  of  printing;  **nd 
K!t»  ir«ddersoa  di80l.^ii«i<J  at^  ir«spoii3i?^lllty  for  that  pnrt  o'  th« 
buaiasasj  that  thare  was  nothing  la  the  Oirmrarsation,  or  «a*.tap 
belnf;  dincrttae^d  tMt  "swiacl  call  for  a  d«iial  of  flnanol^l  llablj.lty 
of  Jlr*  i'Qdidersoja,  or  to  indioet^  to  5^»  Huctcn,  that  suoh  vaa  th« 
intontlon  of  Ws-*  Beddersoa, 

'Hid  point  in  etroestod  that  :4r»  H«f!t  m,  for  a  .«;ood  '^ille, 
hnd  knj:r(fn  ^nd  i!md«rat<x>d  th«  losal  sontonts  of  tho  trust  ntj 

t?iat  £»?•  'Toct  hnd  fj4J*»\iah«d  !4r,  ?h«iton  with  a  copy  of  tho  atvie, 
oad  that  ler,  Huston  U)o!s:  tho  oopy  to  this  iittomoy  and  r!Ot  an 
opinion  a»  to  th«  jr>«r»on«l  r«erponelbillty  of  tho  tr-istoc 

Ppolioo  waa  dolJi*',  pi'lntlrif^  for  tho  Dlroctorr/  Conpai;:.-.     Tho  attor- 
noy  adviool  '^r,  "tueton  that  tho  tructesa  t/oto  poroonolly  liabl© 
for  all  fiu4>h  Ocatraota,  iml«i3»  they  spooiflo^lly  ooatraatod  jaot 
to  bo  bound  persona ily  thereby •     It  ooe^ne  to  u«  thoro  Is  iiothiag 
In  this  oontontloa  that  woiill  roll«To  the  defendRnta  froa  oontpact- 


->G    'MW  ff    ,r;rf^03'»:'-o   ?it::;t  fl-.  ;   ft/if  aXi  At, 
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15. 
Infs  8S<^ln3t  tih«l^  own  pf»rcjoanl  liability*    Th'5  appolloo  would 

lOt  !>*!>  "h'UTad  fron  Its  li&ml  Tif^tu  "fcoottnoo  I'Xm  iTsx.^^on  kiam 
t*\o*  law  tuiA  tlia  oorroot  latorpr«tatloa  or  tho  Lr^yst  a:r,Ttimnont 
,1»  ^*r?tlon»     W«  flM  nothing  la  the  y^ocn!  tlM».t  vnyxXtL  prevent 
the  Ccftsrt  fp<3r.  holdlK^s  thtu  trtAetoua  IMsro-aally  llablo  In  thle 

It  Is  ©ar-  oonoliiston  tJiat  the  trl:^  ocurt  p-roperlj'  h<*14 
that  th®  ©vtd«n®0  Bli&m  that  !¥»  Frost  was  author  ia»ci  to  oat  or 
lnte>  th©  oojitraoto  In  ^iwstlo.n,  and  thet  the  a«feridRiita  have 
failed  to  shew  t!iat  tlmj  Jiad  eoatraated.  acair-ist  thoir  n«rsonnl 
liability*     Th©  Jud-^!Sie?mt  (Sf  tho  trial   ecurt  Is  beroby  aff'lt^fifl. 

Aff Irmad, 
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STATE  OF  ILLINOIS,, 

SECOND  DISTFJCT         J     '  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  tlie  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afilx  tlie  seal  of  said 

Appellate  Court,  at  Ottawa,  this . . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Olerk  of  the  Appellate  Court 


9'y  ^«? 


AT  A  TERM  OF  THE  /JPPELLATE  COURT,  . 
Begun  and  held  at  Ottawa,  on  Tae'^dajj    the  Gth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  forty,  within 
and  for  the  Second  District  of  the  State  of  Illinoia: 

Present  —  The  Hono  FRED  Q,    '■■JOLFE ,    Presiding  Justice 
Hon,  BLAirffi  HUFFMAN,  Justice 
Hon.  FRANKLIN  R.  DOVE,  Justice 

JUSTUS  L.  JOHNSON,  Clerk     ''   •'-  "—  "?"  ^'  '■     ^ 

E,.  J.  WELTER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  r  F"^' -T  :■  ■  "^H^, 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
CoujTt,  in  the  words  and  figures  following,  viz; 


•^^--'^A  ffSt  ^4 


omr^  OF  ?gORiA  a^KiriT, 


t  3"# 

Ei©nt  ia  th0  Gireuit  Co«:rt  of  Peoria  Oounty  agsinet  Kthel  !-• 
H©asel,  /.idmijiistratrte  of  %m  ost«te  of  Fi^itk  J.  ?ottor»  dioc  , 

for  17500  tO©^  leidii^sh  jiii^^s^iit  was  th@reiift.or  affirsiod  by  t]iiu  oo'jrt# 
askaolitrvip  t»  Hdiisel,  a95  Xil«  App*  303*     Th©  facts  In  that  - 
vmt^  that  defuMant's  iatestato,  l¥ank  "JT.  r^tt^r,  wss  driving  oa 
avitoraoblle  la  wlilah  Bohaohtpup  mk&  a  paesent^Qr*     The;r 
collision  b®tw@an  th®  l^sdsttar  oar  aM  anothor  autonobile  drlvon  by 
Oarl  Om  Tuttla  as  a  rosuXt  of  whlah  l»«3(ttor  was  killed  and  Ooiiaohtnq» 
sarerely  lajiired.     To  rosover  for  thos#  In.lurloe  th-».t  oiiit  \ma 
instituted,  r«!Sultiiii;3  In  th®  judfi^ssnt  afoiMJuald, 

Cn  Jammry  27,  193S,  thio  »iit  was  fUad  by  Gohaohtmp  i0dLas% 
thn  dofondant  Iioroin,  Hnloa  Autonoblla  Indonnity  Aosoolatlon,  bo»e4 
upon  an  iGsiiraao©  pollay  Ismied  by  the  dafondent  to  Potter  «*.ad  wlilah 


,-i!K$ill>irj<lA 
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2. 

was  Ik  foroo  at  th®  tlim  of  the  colllolon  ^    ■.._,..  ...     ■o'.t- 
?tittl©  oarts.     By  tlia  provialona  of  tUla  polloy  Potter       .       .._  .-il- 
fled  a.f!:Rinst  liability  for  porsonwl  Injxirloo  omiBod  by  hlr.  In  t'i« 
operation  of  M»  1930  For*  Autonobllo  "o.  2-?!or:.-.291  to  ru.  :t 

etxoeodiia®  17500*00 •     *3?ha  aaower  of  the     v.       ,  nt  clonlod  that  the 
oar  in  vfhloh  th?j  plaintiff  Wiz  rldlnc  fit  tho  tin®  ho  wno  Injured 
was  tho  onr  lafinxred  by  lt»     Aftor  tii«  juiSfTiont  in  the  orl'-lnnl 
prooo04i2if;  had  been  affirmHl  by  this  oourt,  on  jaaoaded  or  supple* 
nsntal  oosaplaint  mm  flle<l  aottirifj  up  tJwjt  faot»     The  defend  nut 
aiiswored,  afelttlag  thla  feot  maX  ailoced  that  .i-ottor  in  Vdz 
applioatloa  for  in^ismi<j®  imrraiited  that  thoro  wao  ;.- 
th®  aiit<«5K>bil@,  vMl0  iix  faot  it  wa«  then  s^ibjoot  tc  ranee 

in  favor  of  Joss*  F»  Mrtlary  for  ''500,00j  th-t  t:ho  r>olloT  -'.Iro 
provided  that  if  tho  lnt©r«j0t  of  tho  lamir  -tot  uol 

imoouditlsjfisat  th®  polloy  boean^  void  and  Blloe<-.^d  that  thorr 
ti  J3O2'tS5a00  the3»oa  to  Bg^tloj*     It  was  r^.no   -;llr-:n.*   Ir   t^^  .-inrr'rqr 
that  at  th0  tijsie  of  th©  oollleion  tho  ;.:..  t 

0Olo  mi'^  tm«ondltloiml  InasEmoh  as  ths  lamjreca,  aftor  th©  ienxiance 
of  th#  polley,  had  beocaao  a  "voXtjxstary  bankrupt.     5>ortlonB  of  thia 
Euaswor  wor<!  strikon  on  riotioa  of  the  plaintiff  nnd  tho  o«>xbc  nro- 
ooodod  to  trial  bofor©  n.  Jury  resulting  In  a  vordlet  «id  Judgnent 
for  |S03S«00  and  defendant  nppoalo* 

Apf?©3Llant  orgtioo  that  tho  ©vldoaco  dluclooeo  that  O'^polloe 
at  the  tliao  ho  inmtalned  hie  inj-arlas  wao  in  tho  anploy  of  TTank 
J»  i^tte?  and  thoreforo  not  oovorod  by  tho  toms  of  tho  policy  sued 
on*     Th^  prCTTlsion  of  th©  policy  roforrod  to  io:   "iMblio  Liability. 
iX)so  of  admired  trofi  the  liability  inpoaed  by  law  upon  tho  asetired 
for  doEaae©  on  aecount  of  bodily  injijirloa,  Inoludinc  death  reault- 
Ins  thorefpc^,  aooidentolly  a-jf fored  or  nllofled  to  hayo  been 
otiffared,  by  miy  person  or  pojrnons  not  In  tho  hoiaohold,  ettploynont 
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or  sorrioo  of  tho  aanmirodp  ato,"     wo  Ivavo  road  thfj  ovldonoe  of 
Jaoob  ICor^rt^.  liolvia  l>.iprc5e»  aM  Ilonry  '.Sedokua  as  It  apr-oert:  in 
this  T&90T&  oad  t^lj5}£  tho  jiiTy  woro  warranted  .In  Ita  findinc 
that  ap|>0ll«H0  waa  not  employed  hy  i"ottor  at  tli©  tine  ho  waa 
InJ'iired*     Fi»«»a  csll  th©  OTidonco  .la  tho  rooor-\   It  lo  not  tin- 
r®asonabXQ  to  ©wnssla^o  that  Pott  or  waa  ©ndoavorinn  to  latere  at 
appoll^o  la  tti&  piiroM«o  of  a  farrii,     Foi-  inat^noe  tho  t- 
of  ll^n3?f  B&&i^kfm  mi&  to  tho  offoct  that  provlcuis  %o  the  day  of 
th©  aooldOHt  Better  enne  into  ffippell«j«*«  0.hop  oovarr''      '  ', 

talJjod  witli  hlia  abmit  thi=i  pwrobasie  of  fams  and  on  tho  dny  or  tho 
aooldont  om,^  in  imd  salt!  ho  wsmtwd  appelleo  to  co  'fflth  Jdn  to 
look  at  a  farm*  tlitsit  appoHoe  said  '*JJo,  I  havon*t  tLno  rlcht  now, 
l*a  tmsj^,  that  ?©tt#i*  ia^lsed  hiia  to  ijo  two  or  throo  tlrsoc  und 
flnnlly  said?  ^*Qmm  te  «md  go,  seo  thl»  farri  and  I  ^Jdll  pay  yon 
for  your  ttess  <md  trtmbl©'"»    ■Mor  do  wo  think  it  \ma  orror  for  tho 
ooiirt  to  perriit  apps^lXso  to  maimt  Ills  «on|>lalnt  on  Jlny  1,  1939» 
all%ilrji^  that  tm  i*a^  not  of  tho  household,  nor  In  tho  onplo^T-iont 
or  aorvioo  of  l^tt^sr  at  tho  tiiti©  ho  w.;»  In^xirod,     Apyollant  filed 
its  &naw@r  to  thlis  .aratmaj3B@at,  denying  tlia  allagatlcnc  thoroof  • 
s©<^ioa  il^  of  ttm  Illisiois  Civil  lYaotico  /\ot  authorlnod  th«  ooort 
to  i^rant  l«N@tve  to  m  w^n&m 

Gounsol  for  api^oHraat  next  Insista  that  tho  ovldonoe  doM 
not  ehow  that  tho  o«ir  '4doh  Potter  was  drlvinc  at  tho  tlno  of  th* 
oolliaion  was  tho  oao  oovorod  by  appollant'o  polioy  of  Inauranco. 
The  cwidonoo  iu  that  appollant  inaiirod  i-otter'c  1930  rord  ooaoh 
TIo«  2-.600-291  and  tlvst  Pottor  omiod  <i  Ford  1930  ooach  fron  1930 
up  to  tho  time  of  the  aooldont,  ormed  It  on  th*^  day  of  the  aooi- 
dmit,   tmd  it  was  tho  only  oar  ho  owned  an  I  was  tho  oar  involved 
in  tho  aooident.     Tho  niinber  ftppaorin.'?,  in  tho  i>olioy  appeared  on 


•    -     •■rc   111%:  I   hv,r  ?r5>''l  ii-^'v*?  i&*«   t«>^  J-.rt.'S  £i^  «»fiO** 
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tho  frmm  of  tiio  ear  Involved  In  the  oolllwlon  but  tho  nuiibor  on 
tha  notor  of  th»  oar  W!:\»  Sl-^J^J,     Tho  roaflon  for  thl.  ::?lalno4 

\>y  tha  wltnassdifj  toer  Burtcui  'lllarA  w«uRh  and  Oooar  Uonaol,  who 
tostlfiocj  to  th©  ^KffetOt  that  a  reoonflltlonod  notor  Iiad  "boen  nut 
In  t!i«>  vottm*  oar* 

It  iB  also  Irisistod  that  tho  oourt  arronoously  auataiined 
B,r'poll©0*»  notion  and  struolc  o©rtaiii  portion s^  of  npT>allant*0 
!.tr3oad»d  answer*     Xa  onn-  euoli  parfitfjrapii  it  wan  allof;oa  tliat  in  th« 
trial  of  th©  orisiael  suit  betv/iBcwi  appslloo  and  Pottor'c  adnlnio- 
iratris  appell©®  "offered  th©  t©fltinoi^  of  one  Swddain  of  the 
Gsfciiasioa  of  ranponBltsillty  hf  tlie  asoftirod  I'ranJc  J«  Pottr.;', 
Thi&  allsgatioa  wiB  a  ocjuolusion  of  tha  pleader*     IJo  faot»  vrere 
alleged  frort  "?^^oh  suoli  e  conolueiori  ootild  b«  drawn*     If  appollant 
had  a  d@f ©aso  basod  ttpon  a  failure  of  i'^ttor  to  oooporcto  vrlth 
appellaittt  aajstrari*  to  the  pro^i&loas  of  th©  policy,  aopollant 
oo-^ild  Mr^  iirc^rly  pleadod  thtit  fact  mud  th&xx  offered  evidano^) 
to  iSRjpport  its  ploadlng*    ^la  othar  parafsraphs  of  the  ana-ror  to 
v^Moli  tKs  ooyrt  imstaiaod  &pp«tll©©*s  notion  to  otrlte©  not  forth 
repreaoatattons  a®  to  th@  Oimditioa  of  the  insured*©  title  end 
if@r€5  not  siat^rlal  to  th^^  risk  so  far  a»  the  liability  feature  of 
this  policy  was  eoneerned,     Furth©ri:iore,  these  parn.'nrapha  of  the 
anflr?7©r  do  not  oonto.iii  anj  avermonts  to  tho  of  foot  tli«t  -^mr  Pliant 
wao  in  miy  way  pro4««51<>0d  by  those  alleged  iilfl»tat«c»ato  or  thr.t 
they  la  any  vm^  affeotod  th®  risk  whioh  tho  polioy  iaaurod*     7h« 
paragraph  of  th©  an»wr  allaglag  tho  bankruptoy  of  rottor  and 
nothin,??  nore  was  clearly  laeuffioiont* 

It  is  finally  taslstod  by  aj^pellant  that  ap?«lloe  in  thm 
inetant  oaae  failed  to  prove  that  tho  Judrpnont  whioh  he  obtained 
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in  th©  ori^ilncil  milt  aro:>-.  „.-i  that 

th^rfl  m;8  mi  abisolut©  falluro  t  .Jvit  eippolloo  had  prooiired 

?!  final  Judf^mwrit  a&  ta,  haai&  for  lirlnf.lns  Uxla  cilt.     ":i-lftr  the 
plotudliis;©  m\(i  evldono©  fmiml  in  thio  rwoord,  tho:-  .-It 

In  thle  o.mtantlon,    Tho  jM^iont  wars  off«ro':i  an''   -.'I'-.itt  vl- 

dojioo  jmd  r®.«)i4  to  th®  5tiry>  aiiii  in  ndtUtlon  apr^^l'       ^.    . 
wit)K3Ut  objootion  as  follows:   "I  knew  Frank  J,  "ottflr  for  nnay 
y©«iir£i,  and  that  h^  owiiStS  an  autcraobil©*     I  wfts  '^Tlth  hln  on  April 
6th  in  iv'Ss?-*  X'tnttv^r^s  mjtCB^MXe*     I  was  alttlns  in  tho  frr-n'  o^-^'-t 
^rt  tl»  rigMhimd  ©ld®»    l^t  .Pott«»r  w««i0  ©Ittln^^  behind  th. 
It  waa  a  Ford.f  1950,  i2od©l  ^v»  l^tdor-  coaoh»     I  vms  invclv*rH3  in  an 
autosao'Jjil©  sootdaiitt  that  dsij  with  .Mr,  ?ott43fr,     Thio  accident 
took  pluos  about  half  i?.  Jiille^  tf©0t  of  FJLokapoo.     ?j'a  left  tho  oJiop 
fiv0  j^uutae  aftos'  fmjs'.    It  happi!in©d  ri^^t  oloao  to  5  o*oloQk, 
I  was  injured  In  th©  ac<ji4©at#     I  broiievlit  a  Inwsuit  a^fjalnat  itt* 
.Potter  as  a  result  of  that  ftsoid,®at«     I  wae  the  T??..nlrtlff  In  th© 
aotlos  whereia  a  ^udipri^nt  for  f?, 500 #00  ana  oosts  in 

th@  Clr«tiit  Court  of  Ptoria  County  In  the  oaao  of  Ilaxrian  J« 
■Sohachtri]^  ir«  Ithsl  L»  l^ms^l,  acljfilnistratrla:  of  tho  c-ct-.t?  of 
Iconic  J«  l^tt^r,  d©o@as#a.    1  ara  tlMS  plaintiff  in  th:  .'' 

Cher©  imai  also  other  ©iridono®  to  tho  »nmo  effect  and  tiie  ploadin^a 
thor^sQlT©©  with  tiioir  a&aieBions  slnost  obvlatod  th«  neo«MMity  of 
introdneing  smy  eridono©  in  thJ.c  ros^wd. 

'j0  would  b«  mniTTimt^Jd  in  affinilnG  thio  J;  l  for  vrstnt 

of  a  miffloient  abetraot.     /vfter  fshowins  tho  notion  of  tho  def©n-> 
Asnt  to  onter  Jud^^ont  notwithatanding  tha  vordiot  or  to  rxant  a 
nms  trltd  and  tho  denial  th#reof  on  ^ta7  15,  1939,  tho  abstract 
proo«©ds  as  follo*.s«3i 


6# 

**115    Motlao  of  ttppoal 

116     Praoolpi!*  for  trial  or.urt  rooord.  fllod  :T(  ,     939 

120     Appeal  boad  in  tho  anount  of  "9000.00,   nl, 

th®  JJnKm  Autonobll?^  ladfn'sxity  z\:;«oolutlon  r. 

Oontral  i'tiroti'-  and  Insuranoe  Corporation  of 

Cltj  approTod  and  filed  on  they  22  day  of  '"jay,  1939, 

122     Po-ssmr  of  attorney,   mit.'iorizlrv^  tho  alcnluf:  of  tho  bond. 

126    Fl'MiTiOlal  j!Jtat.cc;^,«?nt  of  th"»  boadlng,  oompniiy* 

129     ?ceport  of  PrOi30odln/':r. ,  " 

liaior^  th<s  notioo  of  appeal    ■■         ■       ,         -  ., 

filed  it,  Vi^at  it  ©oataims  fm£  whothfir  notice  thoroo:  ;vor 

mTVQ&  on  plaiatiff  or  hin  ootmool  doos  iiot  nppoar,  othor  otopa 
ro-quirod  to  b«  affinmtively  slioven  by  the  abatraot  do  rvot  ar.'poar, 
stovoitsoa  T»  Illliio-i,©  State  'i'rust  00 •,  292  ill,  App»  526 •     DiUai 
V,  Katato  of  5iro\a,  3^94  111*  App#  550* 

tla&r®  is  no  Tm^TtAhl&  ©ir^or  in  this  rooord  tx,nd  tho  Ju'.  ,.- 
of  the  CLy^ult  Qm^t  Qf  :p®©ria  Cmaity  will  bo  af f irsiod* 


.frr?  ♦vx'-f-  *-i-£'^  ^<;^^'  ♦*«■>  •istw?^^  »^?-<^_v  a^KLtXII  #ir  floe 

«0i!!'^   •■£!<?/''    ./.^n.    i^    ,38tiS«iO  to  O^AdW  •T 


STATE  OF  ILLINOIS, 

SECOND  DiSTEiCT         |^^'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Glerh  of  the  Appellate  Court 

(73947) , 
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MSTKOPOLiTAM   OPSCJALTY   lUaHJHAIlOl  )       kVnn.   IHOM 

OOMFAuy,  «  oorppr  tion,       ,,      -^  ,/7\ 

iiAJuifc^   GOiiPAisir,  I        \     J       ^'^-'"^  \  tfOOX   (JOUITT* 


Wm  vmnmim  mmo%  m»n  «•  sijuiv;.i»  .•u.iv,.:-'--.d  the  ciisxoi 

or  THS  OOUHf . 
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FXnlntlff  Metropolitan  Onaualty  InsuraDO*  Joapemy,  ^  norpoT'>tior 
brlngii  this  a|)p«al  from  i;  finding  and  Jud^^aftnt  entered  in  the  Oounty 
eovrt   in  fssvor  of  defendant  and  ^^ain^a*  t*i^«  plaintiff. 

The  action  trae  one  in  Rssuapsit  for  the  reoovpry  of  certain 

hond  premluMi  on  ti»o  euresty  bonds  on  whloh  ol^^intiff  bound  it«ielf  »ith 

the  City  of  OhiOHgo,   as  required  by  or^iinanoe,  «>h«n  tvo  drirewnya  vere 

con0tru«t€d  on  the  prealeee  owned  by  defendant  «t  2531  «nd  ?537   ■•eet 

LalsA  Street* 

Xt  appears  froa  the  evidence  th^^t   ^»  I..   Oedi  53ales  Ceapany  is 

«  oorporstion  and  th-xt  ^,  i.   Dedi  is  the  president  th»r*»ofj   thit   a* 

!>•   Dedi  Sales  Oompany,  b/  A,   i,    Oedi   signed  the  two  applio-  tiona   for 

the  bonda  for  a   period  of  fire  yenrs  eneh  for  two  drirewny  lio«n8^a« 

e%44  drlvevr^jys  to  to«  oonetructed  over  a  aidcw^lk  at  ??5"?1  '*eat  LaJte 

Street  and  2537   fteet  iake  3treet»  Chicsgo,   lilinoia;   th  t  thia  tuit   is 

brought   for  the  recovery  of  cert«?ln  bond  preaiuae  naounting  to  HO  T>er 

ye^r  for  the  use  of  enid  bonda  and  in  addition  thereto     16,50  na 

Attorney's  fees* 

v?«  find  no     tiew    prinoiple  of  ipw  herein  inToXr«»d  unfl  we  nrt  of 
the  opinion  th>t   the  trial  oourt  arrived  ^t  a  proper  ooneluaion* 

For  the  reneons  herein  given  the  Judgment  of  the  County  Jourt 

is  hereby  affirmed* 

JUOiiMEfT    ArrXRMIO* 


It 


4         •'^^v^i^;._. 
t  «1  l»«to>»a*  fn«frai»ff&  Nut  ;j«Jt&i&lt  «  m#«1l  X^^q^ji 

<?:;?  tot   itfos*  «fl?'»t  *Vjt^  t©  toit«4  m  rol  &L£i^^   nJ4 
As     lii.iifijlj.li    ,9^4iOitfO    «;.^»ftill#^   9A»d   #«•?    ?' 

^%fiHi  (iotitbtff  al  imn  •f.avxif  *!«»  t  t  t«l  «^«x 
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at^OUE   PAPKR  BOX   OOMFASY*   «^        |  )     /     khikl  »ROM 

▼•       \         I  V\  {1  /    \«UMICJIPAt  OOOlf 

etiTSD  mm:'ii.Q  i^.aTO  ^iiPAinri  a     )  "'-"-'■'•"         '^^^^i*--^-*'^ 
eoYpoY3tion«     I       \Ly  *       )  or  ouiOAoo. 

'  3  I, A.  6  50 

tP,   FM^IOIMO  JUSna£   OKUm  Z,    SULLIVAR   DSLlVeHID  THE  oriiioi 

OF  THE  omm. 

Plaintiff  aio^  Ptipftr  lox  Oonpany  bring  this  »pr)«al  froa  a 
jud(£iBfint  entered  in  the  mxniolpal  Uourt  i&  f«vor  of  def^nd^intf 
United  PieBsed  rxoduots  Ooapany«  «  eoTpornttion*  for  ooats.     The  onuee 
Bis«  tried  hefoTtt  »  juiy. 

Plaintiff  i»rorught  suit  to  recover  the  purelutM  yrioe  of 
oertsln  p&pex  beree  alleged  to  h«t»  Ijeen  ordered  by  the  defcnl?^nt, 
part  of  irtiieh  were  delivered,  ^eoepted  and  p«id  for  by  defendnnt, 
but  plnintlff  alleges  th^-t  the  defendant  eoapftny  refused  to  nooept  or 
pay  for  the  balanite.     Sitlt  wns  brought   for    >?,158*76f   representing 
the  eontraet  priee  of  the  unaooepted  boxes* 

0ef«nd^nt  denied  th.^t  it  ordered  the  boxes  and  apparently  tlM 
jury  beliered  the  defense  offered* 

There  is  sooe  oIrIm  m^de  here  thnt  inflatsaiatory  reoerke  vers 
aside  in  the  presence  of  the  jury  in  the  opening  at^sterAent  «ade  by 
counsel  for  defend?;nt  and  a  motion  was  autde  by     lftintiff*s  eounssl 
to  withdraw  n   juror.     The  «»siBe  aiotion,  ho^rever,   ngked  the  oourt  to 
reserve  its  ruling,  whioh  was  done.     Counsel  cannot  now  eoapl^in 
slnoo  he  asked  th^t  the  court "s  ruling  be  reserved, 

rroa  a  review  of  the  record  we  do  not  find  sufficient  error 

^^s  would  wnrraat  «i  reversal  of  the  judgment.     Therefore,  the  Judgasnt 

of  the  MunioipHl  Oourt  is  Affiraed. 

JVOOlfEIT  AITXRHEO. 

HKSSJk  ASD   BimKr,    J  J.    COIiCOR. 


xoioi^ 
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<t   «$T«  ««w  f^tit     ••Oiijsle^  ndt  xet  x^q 

tfiM  9vm  »&.a«  mIjkiXo  •set  t 
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{Plaintiff)]  App9lXnnti 


mmr  o*  iLUfi'im, 


l¥kl  OOWRf, 


Appellsnt* 


ot  caiOAQC* 


iK«  I'BEaiDisa  JUSTICE  muB  e.  suluvam  ottUKino  thi 
opisioa  Of  tm  oount, 

this  la  f^-   petition  tot  lA^tro  to  sppet^l  from  th«  order 
grant ittg  «»  new  trlfil,  b«oauae  of  the  ^  otion  of  the  trl«)l  judge  !• 
setting  &®ldc  a  verdiot  of  th*  jury  In  favor  of  the  plaintiff 
B«&ry  0*  Oopf^ir  for  $5QO«00  as  daat^ges  In  an  nsmult  and  battery 
proo«edlng,  nnd  against  th«  defendant  CinrX  Petereon,   and  granting 
n  new  tri.ilt 

It  la  agreed  th  t  the  st^teaent  of  the  o»ee  by  plaintiff 
is  correct*     It  is  9ub8tnnti!>!illy  as  follows; 

Henry   0.  Klopfer,  piaintifl.   wrought  %n  action  for  «sa«ult 
snd  battery  ,'i gainst  Oarl  Peterson,   defendant.      *eteraon  filed  « 
eounterelala  for  nssault  and  battery  *tnd  property  deawigs.     Oa  unj 
16,   I939«  a  tri  «1  by  Jury  ixfas  ooanaeneed,   which  >as  ndjoumed  to 
a?y  1?,  19SQ0  when  the  trial  wns  resumed  «ind  an  order  entered  that 
the  jury  return  a  sealed  ▼erdiot.     On  Msy  18,  1939,   a  ▼erdiot  was 
returned  in  opon  court  in  favor  of  itlopfsr  sad  ageiast  Peterson 
for  $ftOO«00  as  dasages* 

Before  the  verdiot  «a9  opened,  oovnnel  for  defendnat, 
Peterson,  st^tted  to  the  court  th?t  soae  person  representing  hiasolf 
to  be  A  oourt  attache  hnd  teleji^oned  his  client  the  night  before 


u 


.m- 


aiiAO 


.  n. ) 


i\    T    f?' 


itn^.llitcQK 


.....  .  .Ifii^iO 

^    «£I9«I»49%  4lC«rS  >l»  IMCt  #8»Air»i@  tuna  «B<^li>«»f>9o«^ 

:>  111  bmiXi/ft 


#«m« 


!  'A\ 


tn   tYoAO  a  ttf  •# 


aaa  t©i<i  hl»  th  t  tUf  Jury  hi  r«tuTii«d  a  Tttrdlot  of  ISOO.OO 

ftgalnit  a^id  F«»t<^rs«>iu     tl^en  the  yelled  vnTdiot    '^«  op«fWd  and 
found  to  1>«   for  th«  sua  of  $$00,00«   the  oourt«  without  he<*ring  nuf 
evldenea  «,»d  p^Ttloul'^Tly,   without  requiring  the  sttendanoo  of, 
or  Intcrr^gj^tlng  Pt??ter®on,  the  defendant,  entered  »n  order  setting 
aside  the  Terdlot  ^^nd  granting  n  ne«  tri%l*     The  only  resriion  «^salgii«4 
wa«  o0*Ansel««  st«teaa»at  th?^t  the  inforaiJitlon  -xa  to  the  TeTdlet 
against  the  d<»fendant  had  ooiae  to  the  defe»de%nt*8  attention  before 
tilt  if«r4iet  was  returned  in  open  cowrt* 

It  sj^enre  f»B«  the  briefs  th^t  there  waa  *  stloul'^tion  by 
oounatl  ^nct  an  order  providing  for  m  sealed  verdiot,  but  It  le 
the  ooateiatlon  of  the  defttOdmnt  that  thla  lid  not  asount  to  ^   '^slrcr 
of  hie  right  to  have  the  Jury  pregeat  in  ©i:)en  oourt  upon  the 
re&dlsg  ©f  the  verdlet  w^mA  to  p®ll  the  ^uif,     Oounsel  for  both 
partite  aslted  that  the  Jury  be  polled  mtiA.  the  court  sent  for  the 
six  iwi^^t»0  but  only  four  ren^peajred. 

The  inforamtlon  of  the  elalaed  irreguirtrlty  given  by  counsel 
to  the  dourt  w^s  not  under  os1^«     So  ditnage  is  alleged  or  shown* 
thile  trlel  oourte  sety  exerelee  re  sonable  dleoretloB  rel<itlwe  to 
granting  new  trials,  yet,  before  thie  la  done,   it  should  »ppe»r  th^t 
the  Complaining  p*»rty  hsid  not  had  «  fsir  trial  in  ^oeord^noe  with 
the  law* 

kB  w^s  aaid  in  -^heeler  v»  |||ffjf4a.  2  Boanon  348,  351; 

"To  induoo  the  granting  of  »  aew  trial,  there  ehould  be 
etrong  probable  grounda  to  believe  th  t   the  aerits  of  the 
e?>8e  have  not  been  fully  snd  fairly  tried,  tni.  that   Injustloe 
has  been  done*" 

If  the  ipranting  of  «  new  tri^l  were  for  re)»oone  hr«ving  no  be^rinf; 
on  the  real  issues,  the  aaaie  ahould  be  aade  to  appear   in  the  ri»eord 
by  petition,  motion  or  aoa»  auoh  way  so  auoh  action  oovld  be 
properly  and  intelligently  reviewed*     8o  euoh  reoord  la  preaeated 
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rm9a»  ,d^JBv  ,(«»«« e  ai  1:0 

»v  Klii  •#  i«  A<^ilA^o%«ii  Sift  ftiAi  '  <nr 

Vii  ..    .  m  m^Ai'  twtft  8lt^l'S#' ^j**  «««%   •  -tl 

>  .tifrw««  ton  .{ki'£>  »is#  **ilsf  IN»«iyf»t»fe  siJ#  la  a«itii6#aoo  »d# 
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><q  tl  I  >ini  bos  %tt^,oxq 
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ia  this  ease.     %•  Mm«t  not  b«  underatood  ;*«  eondoning  «ren  tuok 
oral  Irreguinritlet,   but  ttoere   ii»  no  lnfor«'«tlon  b«foTe  ui  whioh 
would  hsvo  Justified  th«  trlj^l   ^udg©  in  grj^ntlng  n  now  trlnl.     Tht 
inform^^tion  pTe.««ated  as  to  »ny  oXaiaftd  IxregulTlty  rel«itlve  to 
the  v«rdlot,   ^--^e  of  »uoh  f^  ohiaerle^l  nr^ture  tb^t  it  r^.»  not 
sufficient  to  justify  tho  tri^l   JiiAge  In  ordering  a  now  trlnl, 

jTor  the  rcnsons  h«rein  glTOn«  the   Judgment  of  the  viunioipql 
Oourt   is  tereTs^d  and  an  order  It  entered  here,     whioh  order  should 
hare  been  entered  by  the  ilunlolpal  Oourt,   to-wlt;     Judgajent  on 
the  Terdlot  for  l&OO.OO  and  ooata  In  t^ror  of  the  plaintiff  K lop for 
ftad  nj^alndt  the  defendant   r^teraon* 

muth  AMI}  mmm,  j,i.  coiiau% 
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Oi»"  Wtt>\(lO» 


30  3  I.A.  6^9^ 


m*  jostioi  wmiCK  okuveh^o  th«  ri^isica  or  the  oourt. 

Ob  August  S«  1933*  'J.  J.   '^oaentliAl*  vbe  wnt  lo  the  whole tul* 
gt&eral  mrdhnnditte  business  -^t  X80  '>'«eet   /idi\as  istreetf   Oblortg^^ 
SurohnaeA  from  the  i$uxlingto&  UlAnket  ^oaiMA)r»    (aleo  known  ^n 
Wis'-aftr-<o  Olothlng  wo*)  of  Burllnigton,   ^isooneln,   n  lot  of  orerooate 
&t   |4,75  e^eh,  and  paid  on  Rooo'aat  the  sum  of  -V^ODO.OO,     On  AuRuet 
33|»  1933«  Heaenthal  gave  i>tTl«i  Hoicln  a  one-half  interest   in  the  deal 
la  oonsldtrfitloa  of  the  fiua  of  |3»&0D«00«     on    'eptenber  30«   1933^ 
the  p:9Ttl^a  executed  the  following  agreencnt: 

*siemorAndu«  of  »gree«ent  amde  thie  30th  itf  of  iepteaber,   193^9 
by  isBd  between  S.  J,   r^«enthnl  ^n<i    j'^-vld  Hokla*   partiee  to  th#   flret 
pnrt   nnd  Mlolimel   iauber  «  Ooap^iny,   party  of  the  aeeond  part,  wit- 
nesneth  thnt  wherei^a: 

«fha  d^beve  sentloned  S»  J*  Ro^enthfl  4id  on  the  "in^  iny  of 
/ugust  1333  purehaee  fro*  the  Burlington  Blanket  Oomr,nnj  of  Surllngtoa, 
;iseoneln«  Seven  Thousand  (7,000)  or«roo-te  aore  or  lees  -^t    ?4,76 
per  ov^roo«t  and  psld  on  account  thereof  the  sua  of   -ewen  Thoue^nd 
($7,000.00)   uoil&T9,  ^>nd  wherefts  the  abo^e   leentloned    )awi(J  liokln 
purch'iaed  one-half  interest   in  a^id   nerohandi^e   froa  8»ld   t,   J« 
Rosenthal  by  payneat  to  hi«  of     3,SO0,00,   «jnd  whereR*  enldl  o-jvld  Hekla 
b»s8  [.mid  an  addltlonel  f700,00  on  *50oouat   of  soae  of  qald  ow^reo'^te 
deilVKT'^^  to  the  office  of  i^,   J*   i^oaenthal  end  viiere^^B  the  s-^ld 
l^rllngtoa  Blanket  Coapei^  flid  on  the  '39th  dny  of  *«»t)teBber  1333, 
agree  to  rele^tse  enld  a.  J.    Ho9enth-):l  fraa  aqy  obligation  to  tAke 
or  pay  for  oerteln4i6  owerooete  jrenfr-^liy  known  as  ..raie  nusber  fire, 
and  wberaaa,  the  8»ld  Dnvld  Hokln  "^nl  »iohr««l  T«uber  i   OonpAny  oarty 
of  the  fseeoad  pert  ngree  to  'tirnnoe  the   ^ddltlonel   funde  aeeesemry 
to  pay   for  said  owerconte  exoiuaive  of  a-^ld  446  oTercc^tB  ibowe 
Ksentioned; 

"It  is  hereby  agreeA  toy  and  between  the   :}»rtlea  hereto,   thnt 
s'iid  owereo"t9  shall  be  >l«ll7er«>d  to  uloh^el   r^uber  *   Coap«»ny  upon 
the   pftyssent  of  the  bnlnnoe  due  thereon;    the  enld  tiloh«el  Tnuber  « 
Company  shall  prooeed  to  eell   «nd  iiepoee  of  «i«id  oweroo'«te  In  eiioh 
&«nner  aa  they  mfiy  ae^a  best,   ^nd  thnt  out  of  the   proceeds  of  the 
8»^le  of  said  owerco-te  said   Mloh««l    liuber  S   Coaonny   shall   first 
deduct   !^11  aonles  actually  niv^inoed  b/   it   in  the   .aarohese  of  said 
oweroof^te;   second,   fifteen   (ISjt)   per  cent  ooamls«lon   for  the  eale 
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of  nniA  fl»T©liattdi»«)   piwa  th«  «o«t  of  trwiwiportatlon  or  fr«if^t  in 
oonneotloia  wltl  the  bringing  in  of  said  oveToor>t«  in  to  the   .'ity 
of  Ohlo^'^io*     ttiird;  Out  of  th«!   re^nining  iaoni<>8  r«4lis«<1  on  th« 
sal*  of  swld  overooatif   the  jjwld  Miohn.91  Tnub«r  <t  Ooa^aajr  •hall 
flTat   p>«iy   said  3.    J.   RotenthT?!  the   sua  of  Two  Thoua-^nd    ('^^OO^.on) 
tloHnrs,  th®n  an     equivalent   remount  to  gsald  D  rid  Hokin;   th« 
balanoe  tsD'  be  divided  «qv>aliy   betwesn  si«^id  9,  J,   iioeenthnl  «nd  ••ild 
ii^vid  liokln  sh^te  and  ah^re  alike*     Fourth;  To  seoure  the  nuetiontar 
for  aonlta  advanced,  ©ommiSQion,  trnnaport'stlon  ooata,  eto.     The 
auetion«eY  shall  imv«  title  to  the  m»roh^ndlse  described  herein 
nnd  shslX  have  an  auotione-r*^  lien  on  enid  merohandise  prooeeds 
thereof.* 

©a  Jfanuajy  SO,  193S,  Hilton  '\>a«nth'»l,   n  son  of  3.  j.Hosenthnl, 

mnd  to  whoa  the  olnlm  in  suit  was  duly  assigned,   filed  a  stxteaent  of 

olaint  in  the  Muniolpal  Oourt  of  Ohlcngo,  vhereln  he  eet  out  the 

oontrsot  her«lab«foTe  quoted,     the  statenent  of  olala  >il8o  r^oit«d 

that  S.  J.  %3i^iith@l  €»&  0@teb«r  3>  1933,  o-^u«ed  to  be  delivered  to 
defendajftt  ©,08f  svereoats,   »»d  on  Ootob«r  15,  193^,   -?•   J.  '^oaenth«l 
d@llv#r€td  to  defendant  141  ©verooats,  a^lf^lng  n  totnl  of  8,338 
overeo^ts  delivered  to  defendant;   that  on  October  IS,   1933,  a  eupple- 

iBeatiQ,  Egreeseat  was  enter«ed  into,  whioh  re^ds: 

''Ootober  15,  1933« 
Mloh?iel  ?»a1i«r  i.  Ooaps,.^ 
411-433  3,  Market   St., 
Ohieage* 

aeatlsnen: 

Refprriag  to  oontrRct  now  in  effect  with  you  relative 
to  the  s-*le  of  overcoste  now  on  your  preaiees,  we  the  und^reigned 
hereby  suthori?©  you  to  proceed  to  advert ise  and  qell  sise  "t   rublit 
auction* 

This  letter  in  substance  is  «  suppleaent  to  the 
oontraot  no«  in  effect  between  us* 

Yours  very  truly, 
(SigBSd)   S.  J.    lioaenthftl" 

thnt  on  October  37,  1933,   defend^int  sold  at  auction  1,585  overocite 

and  realised  thercifron  the  sua  of  16,701*45;  that  on  October  38,  1983, 

the  folioffing  suppleaeBtftl  agreeaent  wrs  enter^^d  into  between  3.   J* 

^senthal  and  dsfend^int: 

"October  28,   19Sa 
Uiohael  Tauber  #  Ooapany, 
4U-433  So.   Market   st*, 
ChiOflgio* 

Qsntlemen: 

Referring  to  oentrsot  novr  In  effect  with  you 


i««   hi; 


brnm 


}alN<»«  ifeiff^  ««^j:  ^vrmibu^t  »ev  £. 
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r«latl««  to  th«  snle  of  ovfireo'^tt  now  on  your  prtniaet,   and  to 
»ttppl«ft«iit»i  oontrwct  d-nted  C4tobor  lb,   19??,  wo  hsreby  ^uthorlt* 
you  to  pl«oo  %h»  ron^ining  oor>te  on  oonalgnitteDt  on  the  brnit  of 
$S*St&  enob  with  whoB«T(>r  yoo  see   fit  to  be   sold  nt   retail  S'lo. 

YouTa  v«fry  truly, 
(Ugnftrl)   3,   J.    HoAenthal** 

th^tt  by  virtue  or  the  original  agresnont  and  the  two  •up:>leHtBts 

tkoreto,  it  beoi^ao  th«  duty  of  the  defend«int  to  sell  the  reoaininf 

4«^3  overoo'^ta  n.t  <a.  prioe  of  lb«35  eaoh{   thit  defendant  did  aell 

»Bd  dlspoee  of  tha  reatmining  eoeta  ^nd  th'i^t  there  w«e  due  end  owimf 

plAlntiff  the  sum  of  e?>,140«&8,  plus  interest*     Attnohed  to  the 

•tntoaest  of  oXaia  w$^«  an  itemised  et»te«cnt  showing  the  delivery 

of  6,087  ooats  on  Ootot>er  .**,  1933,  '^nd  141  ooats  on  Ootober  15,  1933, 

luUtiag  »  total  of  6,338  eoiits;  the  e^le  nt  i»uotion  on  Ootober  ?7, 

1938,  of  1,&S&  oomte;  the  bnl^nce  of  4,643  oonta  to  h-^ve  been  sold 

on  eonsignment  &%  retail  at  |S«3&  eaoh.     The  statement  debits 

defendant  with  li,701«45,  realised  froa  the  a«)le  of  1,565  oo-^te  e% 

auction  on  Ootober  37,  1933,  and  the  sua  of  ^'^4,375*75,  being  the 

as^uEdt    due   froai  the   ^ale  of  the  remaining  4,643  ooAta  nt   |6«aft  ef>oh, 

o»  ft  total  of  t31,077,20,     the  atstement  credits  defendsnt  vith 

O'^ah  ftdvRBoed  foT  the  purch?uie  of  the  oreroo^^ts  of     "^l, 913, 35, 

drsy&ge  of  laSl.SO  and  ooamission  at  13>,  or  H,661,58,   n  %o\nX 

oredlt  of  #36, 793*  OS*     The  stfitement  further  shows  th^^t  there  wne  d«e 

^esoktlial  and  Hokin  I4,331.17,  nnd  conoluded  by  olaiming  th«t  there 

w%o  due  to  plaintiff  as  assignee  of  3,  j,   Hoeenthnl,   the  mm  of 

13,000*00,  whioh  was  to  toe  paid  to  hia  first,  and  one-belf  of  tlM 

bnlanoe  over  §4,000*00,  or  1140*58,  and  he  arrived  ^X  the  figure  of 

|S,140*58,  whioh  he  elaioed  defendxint  owed*     a  sot  ion  to  etrike 

the  stAteaent  of  olaia  w^s  overruled*     Thereupon  defendant  filed  en 

affidrrvlt  of  merits*     It  adaits  that  the  parties  exeouted  the  s^ee- 

aent  dnted  ^epteaber  30,  193n;   ^daits  th'^t  it  reoeived  6,099 

overoo^ts  froa  %   J*  ^senth»%l  %nd  Duvld  Hokin;   deniee  that   •^senthal 


e 
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d«iiT«T«^  i^a  aiidfllilonal  141  OQ^itm,  or  thnt   it  r«o«lT«d  tht«;   usscrts 

tli^t  ii^  9»ppleai0n%$l  ^greesients  tsere  enttred  Into,  bvit   '^inits  tbo 
reoeipt  of  tUe  letters  «lst»d  <gotob«r  15,  1933,  ?»nd  Ootobtr  2a,  19S19; 
,%dmlt»  t^^t  it  aold  ^t  tuotion  on  Ootober  27,  1333,  I,&8&  ootots  and 
re^alised  t^«!ir«froa  tH©  mxm  ^f  'MfJOX^A^   denieri  thr^t  It  w>i«  the 
duty  of  d«f®i£iiiQt  to  leXl  t^e  eoat«  rftmalnliig  in  its  ->o«a««slon  <it 
®  prl$«  of  iS*i§,  mi^  «t»-t#s  t&i%t  defoadant  «-ns  bound  by  ond  HOtfd 
«i]id«]r  th®  %mtism  #f  tl*e  origlMl  ^.gre^aient;  diuilot  tbnt  It  owod  pl*lii- 
tiff  tm  sua  of  ia,140»S8,  Of  &ay  sua,  exoept  th-Jt  pl«*lntlff  algbt 
be  entitled  to  tb«  mm  of  IISI.IO  l»i  ^oiterdn.noe  with  tbo  tents  of 
tia«  oyJigljnji.l  o®stra#t,     tlie  affldftvit  s^t  out  the  following  atAtoaontt 


isim^ 


40 

1347 

147 

44 
53i 


so@? 


m/27/m 

U/4/33  tt>  i/i^/m 

1/30/33  to  */l/S3 
(For  ssits) 
11/7/32  t©  U/WM 
ll/$/m  to  s/30/SS 

li/si/aa  t©  18/gi/ts 

iM/m  t©  1/34/31 
9/14/3S  (f«i«i  oo&tt  *  i.00 
9/14/Si 

f/30/3S 

9/14/33  *  s,6a-i/a  Sm. 

9/14/3^       ^.63-4/-a  Sa, 


0S!  Tt  ftf««g!&bfird«       331«  &0 
10/37/33 


16701.45 
1597. SO 

3600.00 

6674.25 

748.50 

1368*75 

67.50 

1??!.00 

iuee.eo 

.91.00 
3414,75 

s^*2^ 

^36320»05 


30.00 

Ii3ili6 


Pii^intlff  filed  a  ifOpiy  and  th=  rtla  a03ert«d  th'tt  tbo  Huotlon  »*lt 
took  pl»iO«  mi79U&nt  to  th«  original  Agr««tt«nt  ^nd  the  •v0v»l«ai«Qti«l 
%gr««MiBLt  dsitod  Oetobor  IS,  193^;   th»t  the   part  lea  ««7e  bound  by  nnd 
%ot«d  under  the  original  K.gr«€<a«nt  snd  tb«  two  aupoloaontDl  agronMnto, 
»Qd  ateted  ^».t   it  v^ws  not  a1vis«d  «xcopt  by  the  Allog-ftiono  in  tho 
Affidavit  of  flH»rit«  that  tbe  dtfendunt  told  tlui  ttunlMr  of  eo^to  oa 
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the  d'^teo  and  In  th«  anounta  set  forth  in  the  ttnteiaent,     Th«  Qn»9 
vnsi  trl«d  b«)for®  the  aourt  nnd  *>  jury*     ilnintiff  aoT«d  for  •  judfatnt 
oa  th«  pleaillng9,   vhleh  the  oourt  denied.      At  th«  clone  of  plain- 
tiff's evidence,   defendant  {»oved  th-t  the  oourt   itistruot  the   jury 
to  find  the  issues  for  the  defendant.     The  oourt  did  not  nllow  the 
aotion»  but  did  instruet  the  jury  to   find  "»/')inat  the  def«>ndi«nt  %mi 
to  s»8i»©9a  plalntiff»a  daw»g«»  «i>t  the  aun  of     131.10,     The  jury 
returned  the  veiWlict  aa  direoted.     Pinintiff  filed  n  notion  for  t 
new  trial,  whioh  tsb.9  overruied,  and  n  judga«nt  wne  entered  on  the 
verdict  agminat  the  defrndaat  in  the  eua  of  aiSl.lO.     Thie  appeal 
l9iy  th«  plaintiff  followed. 

ihile  a  vexdiet  was  returned  in  favor  of  plaintiff,   in  effeet 
it  «f^.^  9  dlreot€d  verdict  against  plaintiff,     a  aotion  to  direot  • 
verfliet   tot  the  d«fei^isnt  preserves  for  review  only  m  queation  of  law 
whether  fr©«  th«  ftvide»ee  in  favor  of  the  pl^^intiff,  etnnding  alene 
nnd  when  oansidtrM  to  be  true*  together  with  the  inferenoea  which 
wif  l«giti«i,tely  ^0  drawn  there fro»»  the   jury  oight  re«!8onably  have 
found  for  the  plaintiff.     In  ooneidering  the  <ra8««  we  ahall  keep 
th'^t  rule  before  un  as  «)  guide.     Hthout   pausing  to  stnte  the 
evldenoe  in  detr.ll«   it  will  suffice  for  us  to  s^y  thnt  we  have  given 
it  careful  oonaideration*  snd  fiiKl  thftt  it  tends  to  eatablish  the 
followiilg  fmetsi     That  on  October  15«  1932,  S.  J.  i^osenthM.  ie^ivered 
to  defendant  141  costit;   th»t  on  the  unam  day  he  (^ve  defendnnt     5 
additional  coats,   for  which  he  did  not  receive  n  receipt;   that  the 
piirpose  of  the  delivery  ef  the  5  edditionnl  overoo>»ts  w^a  that 
Hoaenthal  h^d  pr^slsed  the  S  overco'^ts  to  the  aen  who  did  the  paekim 
and  unpacking;  th;«t  the  overoo'^te  in  the  possession  of  Hosenthal 
were  not  the  proper  si  see  for  the  ■'«en,  and  therefore,  he  gave  ft 
elditlonfil  overcc^ts  to  defendant  eo  th-^t   the  nen  could  ooae  to  the 
warehouse  of  defendant  and  p4ek  out  5  oo^ts  froa  maong  the  othsv 


iv9  u^nii 
....      .Ci.XCli  to  j»'a»  wm  im  »9^mm^  t#lt>.         .  :  •# 

id^ifl  tint   «wl!»':^**i1«: -«..-   *i. .•»•**  ..i^,..-.   fits 
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eonts  d«f«iidflint  had;   thf^t  h«noe  the  5  oonts  were  givta  by  Ro««ntbtI 
na  Sin  cxoliaiige   for  the  5  oo^^ts  whloh  defendant  wnn  to  Ki^«  oxit  to 
the  pnekexs;   th'^t  the  lot  of  141  ooate  it(*s  r  pnrt   of  l&a  ooate  eold 
to  Hose&thal  hy  the  t^rlington  mianket  Oompany  on  3ei>|eiil>er  21^ 
19:^3;   th^t  oa  October  '!,  X933,  def^nd^int   pnld  to  the  i^urllngton 
Blanket  ^omprmy  the  sua  of  |31, 918.35^   vhioh  represented  the   tmrohise 
prloe  of  6,087  overeo<*t«  at   S4.75  enoh,   leas  the   *7 ,000.00  prevlouelj 
p%ld  by  ■loeenth.^l;   th^t  the  6,087  overcoxtts  peid  for  to  the 
Burlington  blanket   CJomp^ny  %ad  wfaioh  were  ehipped  directly  to 
defendant,  ^nd  the  141  oo^ta  reoelved  on  October  15,   133n,   repreoenteA 
the  total  nuffltoer  of  coata  which  came   Into  defendant**  ciistody;   thnt 
all  the  ooftta  were   soldj   thnt   shortly  before  October  15,   193*?,    Abe 
Seloeky,  vice  president  of  defendsint  co«?>any,   telephoned  Hoaenthnl 
thi^t  he  ^«nted  an  agreenent  th^t  the  oe^te  could  be  aold  )^t  ''uotlonj 
th-t   Rosenthal  went  to  the  office  of  defendant,   nnd  th;^t  the  letter 
dated  October  15,   1933,   in  duplicate,  which  had  been  prepared  by 
defendant,   m-<^&  eubailtted  to   hla  for  his  signature;    th-^t    "ioeenthnl 
signed  both  copies  of  the  letter;  th-^^t  he  ret^dned  one  nnd  the 
other  irae  retained  by  defenii^nt*  ^nd  th»t   David  Hokin  eigned  the 
letter  Inter;   that  the  auction  sale  took  plnoe  on  October  27,  193"; 
that   it  wi^B  duly  adyertiaed,  and  th^.t  it  took  <ilaoet  %  d»y  to 
conduct  the  s^le;   thr^t  the  overeonte  vere  divided  into  approxiaately 
437  iota,  ftod  th't   all  of  the  lota  were  offered  for  ajile;   th«<t  10, 
13  or  15  lota  were   pass^ed  bec<iuae  there  frere  no  bldAera;   thtt  et 
the  conolualoA  of  the  ^ile,  ;>be  'Jeloeky  'i.lTlaed  Aoaenthal  thit  the 
sale   vna  flotitloua;  thrt   fletltloua  nAaea  hoid  been  uaed  In  order 
to  rnloe  the  price;   that  tieloeky  then  g^vc  to  '^aenthal  aad  hia 
eon  the  fletltloua  naaea  uaed  i«t  the  gale,   aueh  *>8  'Rnlated*   and 
"Aahland";   th?t   itoaesithsl  bee^ae  Indlgnfint  beoeuae  of  the  "dum^r 
salea"   a^  staked  for  e  atnteoent  of  th^  bona  fide   galea;   that  he 
told  defendant  that  he  would  pay  It  the  difference  between  the 


i 

r<rz  ,?^X   »ai  -MMJotfliO  «»«  M^R^fe^^^^'t  s^js^ye  ^X  td*  fca^  ,*a«i>a«t0A 

•-or{^«X»d'  «xai»q«e»o  #«^£ii^'9l;ft£)  1«  ^.si«J&ie$*cq  tt&ir  ^x^»^^^^'* 

«Mr  t)Iij@o  |ut^^«o  «i£#  $M$  i£im»»9%s»  SLR  $i9ia^n  f^4  $Ktii 

Indian               .r   jiixtf^aflcstie  ai^4  ?^  m^  .^  .Mi^iisdua  s-v   ,trf  .^'n-^r;." 
9a«iX«  3too«  n  tMdi  tm*  4^«*j(t«f  j  ^  #i  ta» 

/-.ri     .-.T'ii**     R'l.^jj.r     »ici_'f-rrta^    fc£i.i,- ^,      .   ^-,.     .- .  uX    8X    ^O    6X1 

.....    i&iioiitt^ll    ...      :*X«« 
-    o-Mc^.,...      t    ,ir    :?%niTq    »<U  •mint  •# 

.  iao&  ^''itt   ("iMUiIilliA* 
^^»   Mifii  Uu   *>««X*« 

.■(♦      ♦rt«^rt  ■•  T- i<»h      hXp# 
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money  t'tken  In  at  the  auotlon  nnd  th«  money  ndv^noed  to  th»   Burllngtos 
Blanket  Coafmny*   and  thi<!t   B«loaky  told  bin  to  return  in  the  aorning; 
tliat  on  the   following  nK>rning«  October  38,  1333,   at  defoadaat't 
office*   Uo»entliaX  and  hia  son  tr^re  handed  ^  number  of  n^ipers  und  a 
ati»tei^nt  showing  thnt  the  number  of  gnriient?  sold  at   tb«  luotlon 
wa«  1,67S,   and  that  the  soount  renllFec  ?,100.45i   that   in 

subae^ent  adJIuataienta,  aa  indicated  by  the  9t«jtement   in  the  nffl- 
diiirtt  of  serlta*   it  'ippe^ira  th»t  only  1,585  oweroo^ita  were  aetuallj 
sold  "t  the  auction  saLe*  a.nd  th&t  only   1697ni*49  «aa  realised} 
that  Hoaenthal  si^galn  inforned  aeloalqr  thst  he  did  not  like  the 
methods  employed*   nnd  th^t  he,   Beloaky,  should  figar«t  out  the  ^aount 
of  ffionay  raeelyed  aM  add  defeiidi^nt*e  oomoaiaiglon  nnd  expenaea,  and 
%hn.%  filaintiff  would  tetunA  the  money  within  a  couple  of  days  and 
%?i}L€  thd  merohandiae  baek;  th?«t  fseloeky  then  «t«tAd  th-^t  he  had  a 
oustoaer  to  btiy  the  aerohandise  at   :|5,3S  ^  gr«rment,   «nd  inouired 
whether  F>oaenthftl  would  8«11  %t  th  t  price;   th  t  Hoaenth«il  8<)ld  he 
wouldj  thA^t  it  wn-9  then  dlioleaed  th»t  Ko^enth^il  oould  not  get  hia 
soney  right  away  becsttse  the  iMsrehdndiae  would  h&ye  to  be  oliced 
on  oonsigns^nt;   th'^^t  BeXoakr  stated  that   it  would  take  !*.  oovole  of 
i&onths  to  dispose  of  the  ^erohaMiae  on  oonsignment;   th^t   -ieloaky 
then  o?%u3ed  to  be  prepared,  in  duplle  te,  the  letter  dnted  October  38, 
ld33,  whioh  he  signed;  the  duplies te  irae  retained  by   iieloaky  and  vaa 
subsequently  signed  by  Hokin;   th^t  Hokin,   recording  to  the   teatlaony 
of  Beloa)^,  was  %t  defendant* a  eatablleliflMnt  "all  the  ti«e«*     For 
the  purpose  of  aata.blliriiing  th%t  the  defeniant  accepted  and  aoted 
upon  the  authorization  in  the  letter  of  October  38,  1933,  plaintiff 
offered  and  there  was  adaltted  in  eridence,  teetlaeay  that  defendant 
delivered  to  Paul  Weinberg  a  qusjitity  of  oweroo~te  on  eoneigaaemt; 
that    reinberg  operated  atorea  on  Belated  street,   ^ahlaad  Aweaiat  and 

Lincoln    venue,  Ohiengo,  and  one  in  HasMaond,  and  th  t  aoae  of  tlie 


? 

■  .'S  ft#««Mwr«!»  te  tst^mi  fsai  t?  -fit  ?-;*►-«! t«i;rt 

»i:<qsn^  *^  atMt^  yso^^m  9i^  ims^&t  bluett  t^iSn&mLn   t  ^f 
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ooats  involved  were  oonalgned  to  these  stores  eind  sold  on  «  oon- 
slgnttent  b«i9ii!t;   th^t  the  ^rrAngointnt  to  aell  on  oonaignoMnt  waa 
Hade  by  B«losky  and    velnberg;   th-^t  defendant  held  title  nnd  Weinberg 
aeoouBted  for  the  Bale  to  defendnnt;   thsrt  the  overoott  were  being 
plmeed  OS  conaignaieiiit  about  th«   flret  week  in  Moveiiber,  19S?.,   and 
oontinued  until  the  end  of  January,  1953,   and  that  defendant  etlll 
had  Bone  eoate  on  hand  In  a?>nuarjr,  19S?.,  and  disposed  of  thea;   th«t 
Weinberg  had  *i  written  oontraot  with  defen'^nt  in  oonneotion  with 
the  overooate,  and  that  be  agreed  to  pay  t&,2b  e»Jh;   that   Weinberg 
teotlfled  in  a  ooawraatlon  with  Edward  J»  Turney,   'ieotetnry- 
Treaeuror  of  defenlAiit,    ;aok  Levy,  irreallent,  and  Abe  tielosky,  vioe 
President,   "thty  said  to  have   a  oontraot   ^fith  two  pnrtlee  on  theae 
eo^ts,   aM  that  they  sust  get  five  and  n  quarter  for  thea*;   th'>t 
there  were  two  partners  la  the  deal,   ^oaenthiil  'snd  Xokin;   thnt  the 
oo»t»  were  to  be  delivered  to  bin  on  ooneignoent,  and  th^t  he  diepoeed 
of  nbout  300  coats*     As  further  proof  of  aoeeptunoe  by  defendant  nnd 
it«  notion  mM0t  the  inetruaent  of  October  28,  1933,   plaintiff  •ffered 
in  evidenoe  an  advertieeaent  in  the  Ohio«g©  Tribune  of  g^bru^ry  11?, 
1933,   and  an  a'lvertiaeaent  inserted  by  defendant  in  the  Ohlo^go 
Herald  A  Exftoiner  of  February  11,  193:^,  which  adv«rti8e«ente  offered 
for  Bale  «2S00  overeo-^ts  and  topooats  oonelfrned  to  us  to  be  sold  to 
the  publie  at  |&»35,  ohoioe  of  ajay  ooat  in  the  house.     These  ooats 
aanufaotured  to  sell  for  $*^0.00,   #26.00,   $30,00.      -iuet  be  sold  witbU 
30  days.     Michael   rauber  &  Oo.,  LiQuid^ttore."     The  evidenoe  on  behalf 
of  Plaintiff  further  tended  to   show  thit  on  August  38,  1933,   Rosenthal 
wrote  defendant  requesting  aaaples  of  the  unsold  oo'tts.     Hy  its 
letter  doted  Septeaber  5,  1933,  defendant  declined  the  request «  and 
for  the  first  tl»e  stated  thst  aooording  to  its  records,   "five  of 
these  oo?*t8  were  delivered  to  you  on  Oetober  31,  1933,   as  per  the 
enclosed  Invoice."     the  Invoice  dated  October  31,  1932,   lists  fiv« 
overco'^ts  ^^nd  shows  a  oharge  of  i*,00  each,  or  a  total  oh-rge  of 
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U00«     th«  ohATg«  of  130.00  8tpp«nni  In  the  •tate.uent    m  th<»   •  f f l- 
d«vlt   of  atfsrltii  na  of  flO/37/355«»,   and  op«rflt«id  to  r«4uoe  th#  n«t 
b<3X$inoe  of  1161. XO  to   ^:I31.X0«     cm  Ootober  18*   I.^3?^«   d«f«nd«at 
tri>in«altt«d  to  Rosenthal  its  oheok  for  |13I,10«  vitb  an  «ndorteiMa% 
on  the  reverse  side  that  the  oheok  was  In  full  for  R.il  ol%iae.     The 
oheek  rvs's  not  aooepted,   j»nd  was  returned  by  fioaenthnl  with  •  letter 
dated  October  33,   1933,   :<?6serting;  that  the  ''^aM>unt  le    Inoorreot   •   •   • 
preposterous  and  ridlouloue**  • 

?he  position  of  defendant  Is  that  th»  letters  of  cotober  15, 
1933,  and  Qotober  38,  1933,  are  not  binding  oontmote;   thnt  there 
was  only  one  binding  oontrmot,   mtawly,  th  t  of  September  ?0,  133!), 
mnA  thnt  vlefendaat  did  not  ▼iol^te  thnt  eontr^ot*     Jefendent  rIso 
ooatends  th^'t  141  overooats  were  the  property  of  Hokin  n.nii  not  of 
Bosentliia^,  and  that,  therefore,  defendant  did  not  owe  the  pleintiff 
any  duty  as  to  these  141  oToreo^its.     Defendont  stntes  th^'t  the  letter 
of  October  aS,   1932,  was  not  iitocepted  by  it,  that  there  wns  no  oon> 
aiderstion  for  the  letter,  nnd  that  the  oontraot  of     eprkeabcr  30,   1939 
W3S  unaablguous.     Fl?»lntif f  insists  that  he  a«de  out  a  sSlML  fwtoi* 
e^3e,   justifying  the  submission  of  the  issues  to  the   jury.     He 
maintains  that   the  relationship  between  Hosenthal  <ind  the  defealsKt 
WAS  th't  of  prinoipal  and  |p  a^eat,  &nd  thtt  upon  the  disposition  by 
defendant  of  the  6, 3^8  oirerooats,  .   defendt^nt  ^  a  bound  to  aee«unt   for 
the  prooeeds  realised  therefrom*     The  oontmet  of     epteab^r  30,   1939, 
designates  the  defead«nt  as  sn  Auetioneer,     risintlff  argues  thst 
with  the  »eklng  of  the  supplSASiital  agreeaent,  represented  by  the 
letter  of  October   ?,8,   1932,  {^ranting  authority   to  plaee  the  ooats  on 
conaignisent  at  retail,   the   teohnieal  relationship  of  the  defendant 
then  ehn^nged  fro«  th?t  of  ftuetioneer  to  that  of  fsctoir,     I'lilntlff 
'^Iso  urges  th^t  dsfend?fjat  vas  a  bailee  of  the  6,338  ooste  entrusted 
to  It,   aiKl  oould  not  question  the  title  of  Rossnthsl* 


t  .. 

■'*  ^o  ftff  atiisn  to  tlvali 

,,,,..,.  -     .,;;  «^ifl  ,,f4:««i«ii;  «^^^ilitKe«  ipiboitf  aa©  x^*-"-"  '''"' 

-      '■•■'•*~  ■—-■■-•     •'■^im^arri,.,    ^_Ai>:-  -■'■         *      t  -    ■ 


10 

ulTsotlng  our  o^ttantlon  first  to  th«  contention  of  d«f«nd%nt 

tli«t  pltilntiff  hud  no  Interest   in  the  141  overoo^ts,  w'?  obawrr* 

tb?»t   in  th«  letter  fron  <l«f«ndnnt  to  >^on«nth<)l  d^ted  Gotobcr  27^ 

1933«  the  stfttciaent  l9  metdm  th<tt  inaaouob  as  th«  orlglofa  oontrnot 

in<llo«t«<i  that  %hts>  141  o&«t8  were   pixrohwaed  and  p«id   for  by  Hokin^ 

the  prooeeda  of  the  sale   ^fmnu  aecredited  to  his  »ooount  by  ut**  • 

tb«r«  Is  evidence  froa  which  the  inferenoe  aiay  be  drawn  th»t  the 

def«nd«at  had  reeeived  «   letter  of  Indeanlty   from  Hokln.     »e  cannot 

agree  with  the  contention  thst  the  mere   f^sot  thr^t  Hokln  paid  "an 

additional  |7CK>,00  on  ?iOc©unt  of  eorae  of  B«ild  oTerooets",   i»ould 

glTft  him  title  to  the  Q^ercontB  to   the  exoluelon  of   ^oaonthnl*     The 

e'Tldenoe  supports  the  contention  that  all   the  tfsats  were  pooled 

together  by  %seathal  «iBd  Hokln*     It  will  be  reonlled  thnt  the  ngree- 

aent  reoltdt  that  ^^^id  overcoats  ahall  be  delivered  to  »lohti«I  T^uber 

S  Oemp^ttf*,  thnt  Michael  Ti^uber  ^  Coapeny  shmll  deduct  All  monAit 

adTanoed  by  It^  1314  @eteail93lon*  plus  freight  charges,   that  out  of 

the  re»aisilng  sioiiles  realised  "on  the  snle  of  the  oTeroc^ts  the  «nld 

Michael  T%uber  &  Cospai^  shsll  first  pay  a^^ld  C«,  j,  ^>^osenth!«l  the 

euA  of  i3«CK>0*00«*     fhere  Is  nothing  In  the  oontrr^ot  <)bout  credltli^ 

Hokln  with  the   proceeds  of  141  oTsrcoats,      'm  ttxt  of  the  opinion 

thj»t  oa  the  evidence  sufeaitted,  defend«nt  did  not  h.«iTe  the  right  to 

turn  over  the  proceeds  of  the  141  overeo)^ts  to  Hokln,   or  to  f^ll  to 

90oount  to  Hosenthnl  for  the  proosods*     If  Itokln  elaloM  any  Interest 

In  the  prooeeds  of  the  141  ovorooAts,  the  law  provides  approprlats 

procedure  by  which  he  m»y  Intervene*       e  think  It  liuaaterlal  whether 

we  CAll  the  defi?Qd«nt  a  party  to  a  joint  venture,  an  agent,  an 

9UOtlon«ot  or  a  bailee*     Hi^vlng  received  find  dlspossd  of  ths  ■srehaa- 

diss.   It  una  Its  duty  to  aooount  to  the  plaintiff  for  the  prooeeds* 

A  peraa^il  of  the  stnteaent   filed  by  the  defendant  as  a  part 

of  Its  Affidavit  of  »erlts  sho«s  th>it  no  Inform*^ tlon  la  glvott  therein 

as  to  the  Identity  of  ths  persons  to  wtooai  the  9«iles  were  sade  sub<- 

aecruent  to  the  auction,  their  sddre<}9es  or   the   price  oh<;rged  ^p^x 
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gurttlWl*  «xoept  th@  l>a8t  two  trnnsaotlona  of  942  ooata  «nd  14  oontt, 
•old  on  i^eptenber  X4«  1933«   ^^t  ^43«d3-l/3  «<>oh«  and  th«  •«Xf)  of  44 
Taxi  doats  at    i^3,00  e%ob  on  the  ».oae  i^te.     The  •tRtcaiCBt  Ignores 
%h»  obXlgifitlon  of  ih«  tiefendAnt   (»8  contended  by  nlnlntiff),  thRt 
it  wne  the  duty  of  the  plaintiff  to  dispone  of  the  oTsrooets  on 
tlto  b«%«i9  of  $&»i&  emoh«     1*he   sttjrt.te.«ent   ?i.lfio  shows  an  itea  of  40 
©▼©rooats  "for  b«lt8**   without  snar  iimount  being  reoeiTsd  therefor* 
Plaintiff  drafts  the  inference  thrat  these  40  coats  were  the  subjeot 
of  ft  gift.     i*o  credit  i«  given  to  the  plaintiff  for  th^  141  oosts 
reoeived  by  defends^^nt  on  Ootober  15,  1338,   smparently  because 
defendant  oonsidered  thst   it  was  not  obligated  to  ^loOount  to  plsiB- 
tiff  for  these  ooats*     It  will  also  be  noted  th^it  on  October  37,  19S2, 
defendant  charged  plaintiff  with  #30,00  for  5  oo%ts»     Aooordii^  to 
the  thoory  of  plaintiff,  which  is  supoorted  by  the  eridcnoe,  these 
are  the  S  oo^^ts  which  were  delivered  by  plstintiff  to  defendant  for 
th«  purpose  of  having  defendant  exchange  the  s«jie   for  the  packers. 
Itede?  pl%intiff*d  theory,  ole«rly  there  would  be  no  b?*»ie  for 
defendant  charging  plaintiff  with  these  5  coats  whioh  the  pArtieo 
bad  agreed  to  exohsnge}  nor  does  it  appear  why  paatAtiff  w«s  ehsrgod 
Ift.OO   for  each  of  the  6o»ts« 

WO  now  turn  to  eonsider  whether  the  letter  of  October  38,  Xtn, 
whioh  Plaintiff  Contends  represents  a  supple aaental  !«tgree«ent,  wns 
accepted  by  plaintiff,   and  if  so,  whether  there  w»s  viaid  consider- 
ation,     m  have  n©  hesitancy  in  ©aying  that  the  plaintiff  ande  out 
a  stsoBg  oaae  of  sooeptanoe.       The  letters  of  October  15th,  1933,   sjii 
October  38,  1933,   were  drafted  under  the,  direction  of  the  defeadiint, 
end  plaintiff  was  requested  by  the  officers  of  the  def fondant  to 
sign  them.     It  is  diffioult   for  us  to  comprehend  why  the  defendant's 
officers  drafted  the  letters  addresaed  to  itself,   if  it    iid  not 
intend  to  accept  thea.     The  subsequent  oonduot  of  the   defendant 
by  aeting  under  the  letters,   suoh  «»s  holding  the  auction,  putting 
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the  Q-vsroo^ta  out   on  oonulgnaiflint  ^nd  adiT«rtlslng  the   overooots  •• 

living  l»e«ii  7«oeiTtd  on  ooQalgnmint   for   ^«».1«  -t   $6»a5  •AOh,  vat 

strong  IndlOTftlon  of  the  nooeptftno*  of  the   propositions  set  out   ia 

the  l«tt<&jrs« 

flnaXly*  we  are  asked  to  dteterwlne  whether  the  Aaend«ent  to 

the  oontT'^ct  ns  ett  out  In  the  letter  of  October  2B,  IJSa^   is  supports^ 

ed  hy  suffloient  oonslderHtlon*      QefendiRnt  argues  th-t  there  woe  bo 

consideration  for  the  eontraot  of    jepteaher  30,  1933,   beonuse  under 

the  original  eontr^ot  It  had  the  right  to  sell  hs  it  deemed  best* 

Plaintiff  replies  that  the  orlgin)itl  oontrnot  required  the  defendant 

to  dispose  of  the  overooits  '*in  eijioh  »anneir  nn  they  mny  seem  best", 

«nd  thitt  the  language,  ooneidered  in  oonneotion  with  the  other  perts 

of  the  doOuaient,   Hie<?na  in  suoh  isstnner  ^s  the  parties  thereto  dees 

best*      llaintiff  also  cnlle  our  attention  to  the   fnot  thnt   isnsedist^y 

following  the  quoted  langu'^ge,  there  is  a   ororision  th-^t  "out  of  the 

prooeede  of  the  sale  of  said  overoofits,  sf^id  ^iichnel   inuber  t 

Ooap^ny  shell  first  deduct  ell  sonles  sotu^lly  aiTAnoed  by  it  Im 

the   s-jurohi^se  of  Bnid  o'reroo'^te*'*     Plaintiff  argues  th'^t  the  use  ef 

the  word  "It**   after  the  name  of  the  oorporatlon,   indio<>tee  thst  the 

parties  inteiuled  thot  the  word  **thea'*  oeent  ^11  of  the  pi^rties*     It 

will  be  ol^eirred  thnt  the  original  <)gTeenent  does  not  any  Anything 

about  the  tise  of  perforraanoe  or  the  prioe  *it  vhioh  the  oTeroo?<ts  were 

to  be  sold*     It  did  oontenplRte  a  sale  by  nuotion.     By  the  letter  of 

^otober  20,  1332,   oonaidered  in  oonneotion  with  the  aain  agreeaent, 

the  eonts  were  to  be  sold  at  retail,  were  to  be    leliwered  on  oeneign- 

ffient   and  were  to  be  sold  at  $6*36  eaeh.     On  the  prewioue  dny  the 

plaintiff  had  oharged  defend^-snt  with  oonduoting  s  fietitious  suetion 

by  the  use  of  "duaaies"*     Th»t  oirouawtinoe,   if  true,  g>^Te  the  plaia- 

tiff  the  right  to  ^breg^te  the  oontmct*     The  garaente  were  originallf 


-   ^- ««li#«i  '#ii^inft»i9 'iafl^Ji^  ftil#  iiul^  »»i 

j:rsi5^;*«^-,  £eBiSl«9  isr*:fr.if#  toTt*W«  ©d  Xiiw 

"  ;jx6  tf ■:.■■-'      • 

Ji'>3  i^ajB  tiita 


13 

purQli^aed  by  i^««nth!%l  «t  #4,7B  «»«oh.     By  oons«ntlnfr  to  ^  a<*l«  n% 

t&*a&  nsjolkk,  Honentlinl  realgnsd  hia»«lf  to  ^  loss  of  nnr  xoxlmataly 

25#  9B  ««cfe  oofst  b«o*juse  the  defendant  w^s   atlll  entitled  to  dtduot 

its  ooouaiftaion  of  1S^«  ar  around  7&#  on  «  oh  r^tsrmtnt;   nor  was 

Hoattatlaal  to  reoelve  the  money  sooner  ttann  two  nontha,     whsn,  aftsr 

%h*  suotion*  H«^@«nth?«l  demanded  the   return  of  the  overoo-^ita,   the 

defendant  pTem^eA  the  ^rrangeaent  set  uy  In  th«  letter  of  Ootob«f 

2Bf  19S3,,  and  defendant  thereby  entered  into  nn  "trrAnKeaent  whereby 

It  would  be  -assured  «»  substantia  oojamlesion  if  the    '^le  of  the 

eoats  on  oonslgn^^nt  wbm  oonoluded,     m  are  oonrinoed  th<vt  the 

«Tidenoe  olearly  shows  that  ther«  was  an  adequate  oonsider'ttion  for 

the  suppXenental  stgre@aest  represented  by   the  letter  of  October  r?R, 

li33«     19  &re  of  the  opinion  th  t  the  court  -^^e  in  error  in  declining 

to  ?!dialt  the  various  exhibits  offered  by  plnintlff.      The  oourt  was 

«slso  in  error  in  excluding  testiaony  t^a  to  the  oeourrenoes  »t  the 

muetlon  f^le*     thin  testimony  «%e  -^daia^jibl^f  not  for  the  rnirpese  of 

▼nrylag  the  agreeesent,   but   for  the  purpose  of  showing  the  oiroua- 

st-moes  and  the  ©bgeot  the  parties  hsd  in  view, 

Plaintiff  aade  out   'c   prima   fr^oie  Q^.-se,  and  the  oourt  was  im 

error  in  directing  n  rerdiot.     Plaintiff  sugj?ests  thKt  wf  enter 

Judgwint  in  hie  f^vor  in  the  sun  of  £?»140.&8«     ^e  are  of  the  opiniom 

th^t  there  should  be  a  new  trial  in  which  both  the  plnintiff  and 

Asfsadant  will  have  an  opportunity  to  offer  proper  evldenoe  be<^rlng 

en  the  issues  inrolved*     £>or  the  reasons  st-^ted^   the  judgment  of  the 

iitoBloipal  Oouri  of  Ohioago  is  rerersed  ^nd  the  CAuee  reoMiadod  with 

direct ionsf 
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'Hlk  ^iSTias  iimKE  Ds;i*ivEi^f3  im  orimos  of  thr  ooi:rt. 

Tills  Is  »  suit  brought  under  th«  Injuries  iot  to  reoover 
peauaiary  lose  ailtgtd  to  h?tve  been  sustained  toy  the  next  of  itln  of 
Herslna  Ju8«eeyk»  by  reason  of  bcr  de»th  »•  «  result  of  injur lee 
sustained  wlten  n  colxlelon  oeourred  between  »  ^'Ost  botmd  street  onr 
on  Hortb  Avenue,  upon  t^hleh  she  was  «i  jpMis^enger*  And  Qn  enst  bound 
truck,  on  tbe  afternooa  of  July  3S,  1937.     Suit  v^e  brought  -^i-.-^lnst 
the  Ohl9@j|o  Surface  Lln«*8«   Fmnk  !!•   rXsa^ang,   lndlTl4u<liy,  '-nd 
doing  business  r^s  trsak  i,   FIm«fl»ng  Motor  trtiOklng,  who  w*)8  the  ovner 
of  the  truok«   frnnlt  du3o8e«  the  driver  of  the  truck,  Joseph   Dougherty^ 
the  owner  and  driver  of  an  sutoaoblle  whloh  wns  on  the  street  imd 
August  i^i/oplnattl,  the  motortaan  of  the  street  oar.     The  driver  of  the 
truek  and  the  ttotornen  were  dlsalssed,  on  notion  of  plaintiff,  nt 
the  olose  of  the  evllenee*     k%  the  elose  of  nil  of  the  erldenee, 
the  Ohlc^go  -'urfnoe  Lines  presented  ^  notion  is  writing  to  dlreet  s 
verdlet   finding  the  defendants  not  guilty,  and  presented  m.  written 
Instntotlon  to  th^t  effeot.     The  notion  nnd   inetruotlon  were  tmken 
under  Advlseeaent  by  the  court.     The  jury  returned  «  werdlot   finding 
Joseph  Dougherty  not  guilty,   finding  the  iihleego  SurfeM  Lines  and 
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Fraok  31*    riskjaawng,    lall'triduAXly^  and  doing  buslneso  na  Fmnk  fo, 
i'la.  :£)»ng  Motor  Xruoking,  f^uilty*  and  asnesAlng  '-iHMni^cs  in  the  sua  of 
|7,000*00.     ficmnk  %.   FI«un^ang«    IndiTidunlly,   and  doing  busincas  <«a 
Frank  i.   flftauaang  iiSotor  fruoking,   filad  no  oiotion  for  a  n«v  trl>a 
and  pro8«outftd  no  ».ppei%X*     th«  Ohiemgo  Surfaos  Linaa   filad  xt  ootion 
for  j^idgaiant  notwitiistRndia^;  the  verdiet*   nnd  in  th«  alternntiva^  a 
motion  for  %  n«w  trial*  %Xso  n  wot  ion  to  a«t  aaida  the  «ina««r  to  tha 
speoial  interrogttoryi  *m.B  %m  driyar  of  tha  autonobile  truek  guilty 
of  neglig«no«  trhioh  wna  th«  aola  eauae  of  tha  injuries  to  pl«intiff«« 
inttatMtet"     the  oourt  denied  all  of  tha  »otion«  hb  veil  na  tha 
motion  to  di]r#etf   whi@h  knd  been  under  livlsement,   i>ind  entered  Judg- 
ment on  the  verdict •     This  appeal  folloeed. 

Plaint if f*d  int*8tat«  was  19  years  of  Age  and  in  good  henlth, 
«ad  was  eaiployed  by  Montg^awry  ^ard  «  Oompaiqr*  earning  Aporoximtely 
fSQ»00  |)cr  week*     She  sleo  t«tiaght  Utngliah  to  foreignere  during  the 
evenings  ?»nd  there^  earned  an  addlition?^!  sua  of  t6»00  per  week*     On 
July  33»  1937,  fit  nbout  3  ?.li««  on  her  way  heae  from  work,   aha  «ea 
'*  f^asenger  &m.  a  west  bound  iiorth  Avenue  atreet  c  ^r,  operated  by  the 
defendant.     Kerth  Avenue  is  an  e%at  and  eeet  thorough fnre  in  Chie^,ro, 
on  which  two  street  oar  traoks  »re  laid,   the  north  track  for  'jeat 
bound  street  CiJ^  nnd  the  south  tri>ok  for  er-st  bound  otrs*     North 
Avenue  is  approximtitely  5C     feet  wide  froa  curb  to  ourb.     The  distaace 
froa  the  south  ourb  to  the  south  rail  of  the  e.ist  bound  street  oar 
track  is  nearly  13   feet.     The  two  tracks  occupy  a  space  of  acurly  15 
feet  in  the  oenter  of  the  street*     The  distance  froa  the  north  rail 
of  the  west  bound  street  car  tr.«iok  to  the  north  ourb  is  %  little  over 
17  feet«     On  the  north  side  of  the  street  is  lcc?tt«d  the  warehouse 
of  the  aorth  Centr^iX  Teralnal     '^rehouse  Oeapaay  for  the  purpose  of 
ingress  and  egress  to  loading  olAtforas,   with  a  space  of  70  feet 
between  thea,  ^ich  has  twc  50   foot  driveways*     There   ia  a  croaa-ovcr 
switch  in  the  atreet  cvr  tracks,  which  is  68  feet  long,  nnd  the     estera 
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esul  of  ivliloh  is  3ft  f*«t  «")fit  of  tK«  «niit  flid«  of  the  wsUffrlf  of 
t)i«   t«o  drlir«wnys   Into  the  terminal •      ApproxLoMitely  160   feot  enet 
of  th«  oroo9-oT«r  ewltoh  (mer>i9ur«d  Along  tho  vcat  bound   ttreot  omr 
tr^ok)  in  «  double  traok  rnilroAdji  wfoioh  erossot  North  atoouo 
di^igonally,     Xlngalxxry  Street  runs  northwest  nnd  southft'tst,   pMrmllelo 
lug  the  double  tr»ok  T»llro»ci  which  oroeses  North  Avenue,  f^nO.  is 
« tst  of  the  r@llroHd«     there  is  a  "stop  slgB**   for  the  weet  bo«m4 
street  o^ra  %t  %lnge)^ry  >itri!^«t«     Cherry  otr*et  crosses  North  Avenue 
145  feet  west  of  the  west  end  of  the  oros^i-oTer  switch.     There  is  s 
single  traek  r^tllroad  on  th^t  street.      Aoproxlnntely  &0  feet  «eat 
of  Oherry  Street   is  i^  bridge  over  the  North  Uranoh  of  the  Ohiongo 
Hlver.     It  *as  a  ©le^ar  sujaaer  afternoon  and  the  strests  were  dry. 
Sorth  Avenue,   is  th*^  vicinity  described,    is  '^  str<«lght  l«»vel  street, 
exoept  that  there  is  as  incline   fro«  the  rivrr  bridge  to  Cherry 
street,     the  west  bouh^  street  o^r  upon  which  she  wia  riding,   stopv^d 
s»t  Kingsbury  Street.      It  started  again,  crossed  the  double  railrosd 
trsoks  RBd  proceeded  west  into  the  block,     a  refrigerntor  truck 
(being    driven  by    juiiose)    belonging  to  the  defend^mt   Plaausaag,  weigh- 
lag  about  4,000  pounds  and  onrryiag  3,ono  pounds  of  frei^t,  was 
oe»lng  osiat  off  of  the   river  bridg*.   Just  west  of  Oherry  street, 
traveling  on  the  right  or  south  slie  of  the  strwet.     a  Kord  autoaobile 
driven  by  Dougherty  osao  out  of  the  ^est  drlvewsjy  of  the  North 
Qontral  Teralnal  on  the  north  ^tiis  of  the  street,   stopped  at  the  ourb 
and  then  creeeeded  south  across  the  west  bouni  street  oar  traok  to 
the  east  bound  street  o&r  track,  where  it  turned  s<*st,   straddling 
the   3outh  r;e!ll.      ^Hen  the  autoaobile  erossed  the  west   bound  street 
oir  trsck  and  turned  east,  the  west  bound  street  onr  was  f^oa  30  t» 
100   feet  east  of  it,   and  the  e»st  bound  truok  w»s   froa  50  to  160 
feet  west  of  it.     The  scene  of  the  aooldent  vas  a  busy  section  of  the 
city,   with  appreciable  traffic.     On  •ne  aide  of  the  strsst  was  s 
warehouse,  with  tsany  eaployoes  leaving  at  &  P.M.,  the  hour  of  the 
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ftOGldent.     On  thft  other   side  of  thn  etreet  wnt  a  fleh  flRrket*     There 
^rere  between  50  and  60  pns^engere  «  n  the  etreet  o^r^   Inoiudiag  4 
who  were  on  the  front  plHtfora.     i^oae  of  the  pH^sengere  were  etindiag 
la  the  nlaXe*     Hftrminn  Juaeoa^yk  ^bm  alttlng;  on  the  long  e»at  on 
the  left  hftnd  or  south  side  of  the  street  e^r*     At  the  tlae  of  the 
eoXilsloa^   ebe  7!^s$   injured  and  rtSMOved  froa  the   street  oi^ra     81M 
died  ns  p  result  of  th©  Injuries  infiioted  toy  the  oolllsion.     There 
n«K»  a  oolllsion  between  the  truok  snd  the  street  onr.     The  left 
front  oorner  of  the  street  oar  was  soMished*     The  body  of  the  truok 
waa  knocked  off  the  Ghi:?9is  ^nd  throvn  over  on  the  left  side  of  the 
fcatd  atiit<^obile«     There  nras  no  duaage  done  to  the  re»r  or  ikvy  part 
of  the  ftutoAoblle*     This  took  place  in  the  middle  of  the  blook  at 
the  oross-ofer  awitoh.     the  asoto7««n  testified  th)>»t  he  had  hit 
street  e^r  und^r  oontrol*     T«o  paseengers  testified  th^^tt  the  etree% 
c»?!f      ;Q  going  between  35  and  30  miles  «n  hour  before  the  or^^sh,  ^nd 
th:i!Lt  the  street  om.t  stopped  about  10   feet  after  the  oolllsion.      Th« 
driver  of  the  ?$utoaiobile,  the  driver  of  the  truck  3\nd  the  aotoraam 
%ere  the  witnesses  t^o  hnd  reason  to  otoserre  and  icnow  the  speed  of 
the  street  oar*     Ooi^t^erty*  the  driver  of  the  ^utoBobile,   ulnoed 
the  speed  of  the  street  oar  n%  IS  Miles  -^n  hour,   l>uBose,  the  driver 
of  the  truokf  nt  30  lioiles  nn  hour,  <)nd  '^opinaki,   the  motormf^n,  at 
6  or  8  oiles  an  hour*     However*   in  a  signed  sttteoent  to  the  polios 
shortly  after  the  oeourrenee,   in  answor  to  the  oxiestien:     "Mow  fast 
were  you  driving  <^t  the  tiae  of  this  aooidentT"  he  t^Bswered^  "about 
15  ailes  an  hour.**     On  the  tri^l*  he  st'^ted  that  ^t  the  tiao  he 
signed  the  sts^tei^nt*  he  understood  the   inquiry  wis  as  to  his  speed 
before  the  aeeidont*     The  truck  driver  c^-ld  his  truok  stopped  before 
the  or^sh*  and  the  aotoraan  testified  th^t  the  street  enr  stooped 
before  the  erash.     Obviously,   one  or  both  of  thea  «'>s  or  were  ais- 
taken  as  to  this*     The  speed  at  whieh  the  truck  w^s  aoving  as  it 
C9JMI  froa  the  bridge  is  estia^t^d  by  the  witaosaes  as  iMlag  all  tho 
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wpy  fi^om  10  to  SO  idULM  ii&  Dour*  Ths  drir«r  of  th«  trviOk  taw  and 

knew  th^t  tlici  stre«t  o?!ir  w^^s  eoalag  fron  the  tine  the  «tr««t  oar 
oros^ed  tb«  iCliigcbury  Street  rallrond  tracks.     The  truok  tverrcd 
frora  th«  »a«t  bound  track  over  to  the  «fC8t  bound  traok  and  in  front 
of  the  str««t  o^r#     The  driver  of  the  truok  and  the  motorovin  were 
the  oaljr  witnesses  niio  saw  th^  truok  swerve  over*     The  Qutosohile 
driven  toy  uViu^herty  had  turned  e»et  and  had  traveled  30  feet  in 
thi^t  dlrsetloa  at  the  tiss  of  the  iapaot*     Hcne*^   Dougherty  did  not 
ritnees  the  ooilieioi^*     Tht  ritaeiteea  who  were  poesengers  did  not 
see  th€  truok  prior  to  the  or^^sh*  nor  did  the  conductor*     The  «otoraam 
t ratified  thfitt  the  truok  ewerved  to  the  west  l>ound  tr'\ok  when  the 
atreet  «?xr  whs  mhout  S  feet  from  it,   swad  that  "before  you  oould 
even  take  gnotber  breath  the  oolXieion  ooourred.**     The  trv-.ok  did  net 
get  enti?@Iy  tia  the  west  bovhd  tr^ok*     The  left  aide  of  the  truok 
sirerved  3  or  3  inohee  to  a  foot  over  the  south  r^^il,  and  then  the 
driver  of  the  truok  atteapted  to  pull  back  to  the  right,  but  before 
he  oould  do  ao,  the  oolllaion  oecurTed*      ^<hen  the  truok  swerved  over, 
the  aotoraan  said  the  street  @ar  was  5  feet  awsj«     The  driver  of  the 
truok  testified  that  the  street  onr  ??*?9  15**  to  160  feet  away  st  the 
time  h«  swerved  over  into  the  west  bound  track,     Th-renfter,  the 
driver  testified  that  the  street  car  isns,  35  feet  away  ^\  the  tiae  he 
swerved  into  the  west  bound  tmoi;..     He  nlao  testified  that  "«rhen  I 
turned  over  there  on  the  wrong  side  of  the  street,  the   street  ear 
w%o  praetioslly   right  on  top  of  am*     It  wns  ^bout  35  feet  i^en  I 
first  turned  over  ther<?*     aefore  I  oould  got  b«»ok  out  he  was  right 
on  ae,"     The  truok  driver  also  testified  thnt  when  his  truok  got 
over  6b  the  west  bound  track,   %nd  the  two  vehioles  were  aKHVing  toward 
ertoh  other,  the  etrtet  o«r  w  a  oooing  at  a  '^terriflo"   epoed*     Bo 
st^tted  thT^t  ho  noticed  nothing  unusual  about  the  street  o^r  ooviBc 
along  on  the  west  bouvitf trooko,   and  th».t  the  etreet  ear  was  golag  30 
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■Ilea  AB  hour  rhen  h«  turihed  over  in  front  of  it«     Tht  mvi^wwMm. 
•t'lted  %^^t  he  had   been  going  6  to  8  ailes  an  bour,  «Bd  «<te  tlvving 
dova  to  MAk«  A  s»rvio«  stop.     'rh«  truck  drWer  SHiid  h«  trl*d  to 
pass  l»eti»«ien  th*  street  o^^^r  ond  the  nxitoooblle.      Dougherty,  the 
driver  of  the  autonoDlle,»  eald  thi<it  the  front  end  of  the  truek  wna 
even  with  his  o^r  ^t  the  tiam  of  the  or^^eh,  »n<i.  XhnX  the  speed  of 
his   (Cksfugberty**)  autottohile  v^na  then  15  isllea  sn  hour*     The  aotorMUi 
st?t«?^  the  truok  v^»  going  ^'t  r  «ipeed  of  35  nidlea  an  hour  when  it 
pulled  in  front  of  the  street  onr*     There  w«ofl  teatlmony  that  the 
aw^iTYlng  of  the  truok  into  the  w«et  bound  track  waa  dene  auddeaiy 
and  without  ««ffnlng»     There  ia  evidence  th;=;t  the  truck  which  aelghed 
4,0C^   pounda  and  o.'sirrled  a«DDO  pounSa  of  freight*  waa  dmgfod  beak  bj 
the  street  oar  ID  or  13  feet  before  the  «strect  camc  to  •  atop*     There 
'wfi.m  H.  ah^rp  eonfllot  in  the  teatisony  of  the  truek  driver  «nd  the 
asotorstan  aa  to  tJie  apeed  of  the  vehielea  and  the  reapeotlve  dlataneaa 
at  the  tlite  the  truc»k  averred  Into  the  y^est  bound  trnok*  >ind  ilae 
aa  to  whether  either  or  both  vehlelaa  atoppad  before  the  lapaot* 

Under  their  first  point*  i^ipoeiXnnta  urge  th-^t   the  evidence 
falXa  to  ahow  any  actionable  negligence  on  the  pert  of  the  aKtcrann; 
th%t  plaintiff  haa  the  burden  of  proving  th^t  it  haa  ^^  o«;uae  of 
sotlon  under  the  sf^tute  agelnat  the  atreet  c-^r  ooaoany;   that  thia  la 
not  n  rea  i^^^^.  looultoy  cjaae;   th%t  negligence  will  not   be  prf-au«ed; 
thHt  the  oolllaion  ooourred  in  the  alddla  of  the  block,  where  the 
atreet  r^llwnjr  eoapao^r  haa  the  right  of  way  auperlor  to  other  vehielea 
over  th?!t  portion  of  the  atreet  occupied  by  it  a  tmek;   th«kt  the  law 
doee  not  re<^lre  a  aotormaa  to  operate  «  atreet  ear  in  coatimioua 
antlolpstlon  of  unuaual  or  extraordinary  occurrenoee;   th^t  the  apeed 
of  the  street  ear  had  no  other  effect  upon  the  aooldent  than  to 
oauae  the  atreet  e&r  to  be  ^t   th 't  particular  apot  when  the  truek 
swerved;  thi%t  the  nogllgence  which  caueed  the  cr^ah  wna  ooaalttod 
when  the  truck  auddonly  swerved  over  to  the  wrong  aide  of  the  atreet; 
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thnt  i»hen  the  truok  •w*^rTed»  the  ©T?»»h  w.»  in«nt«bl«,   wgnrdUt.  of 
th«  gp«ft<l  of  th«  street  onr.   which  h«l  nothing  to  do  with  o^uting 
th«  truok  to  «w«?rv«,  nod  w«a  not  the  proxioste  o.iu«e,     Fl-^intiff  !••■ 
itot  ohsUtnge  «ppeXlR»t»»  aaaertion  that  thla  is  not  h  i£t  Aai» 
l^Mk^m  oa»«»   nor  thnt  th«  atreftt  rmllway  company  had  the  right 
of  way  superior  to  other  vehicles  over  that  portion  of  the  street 
ooouDied  by  its  traok.  nor  th<>t  lii^bility  und^r  the  Injuries  Act 
o^no0t  he  sustained  by  »»re  proof  of  the  ooUision  and  f%t«l  injuries, 
Plaintiff  insists  that  the  eridenoe  ahowa   actionable  negligenoe  on 
the  part  of  apieilanta.  which  negligence  ^m  the  proxiat^te  ofiuse  of 
th#  injuries  whioh  resulted  in  the  de^th  of  decedent.     The  burdem 
was  on  plaintiff  to  establish  such  mglig^.me  by  a  preponderaaM  of 
the  tTifieaoe.     Appellants  nXsc  st^te  that  before  an  i^lleged  «ot  of 
a  defendaat  my  serve  m  the  bs^sis  of  %  cause  of  motion,  t«o  things 
assiat  be  ahcim  by  the  evidence:     Firat,  it  muat  be  shown  to  hsTS  becB 
oegiigent,  end  second,  it  mm%  he  shown  th^t  such  negii^noo  wns  the 
proximate  o?tuae  of  the  injtiry.      it  is  not  dismited  th^t  the  girl  who 
m»  killed  mm  in  the  exercise  of  due  cr>re  and  caution  for  her  owa 
safety  at  and  about  the  tiae  of  the  collision.     Anpellsnts,  as  comob 
carriers  of  passengers,  owed  to  tho  p^sj^enp^ers.  including  pl»intiff»s 
intestate,  the  duty  to  do  all  thst  huai«n  c -re,  vigilance  ^nd  foresight 
could  ret^son  bly  do*   consistent  with  the  node  of  conTeysnoe  nsd  the 
practicnl  operation  of  the  business.     Plaintiff  srgues  thst  the  doeeased 
was  injured  by  the  combined  negligeaoe  of  both  parties,  «nd  thr»t  tho 
acre  f^ct  that  the  injury  would  not  have  fcnppened  but   for  the  neglige 
of  the  trucK  driver  is  not  mi^fficient  to  exonerate  sppeiisnts,  and  thst 
it  w^s  for  the  jury  to  deteroine  froa  the  evidence  whether  her  injury 
was  the  result  of  the  oolncident.*!  «ots  of  both  Parties.     Anrelleato 
«^intain  th.t  there  is  nothing  in  the  circuast^nces  shown  by  the 
evldonoo  which  would  giro  the  »otonis»  any  resson  for  sntloipstiac 
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thtit  the  truck  woul^  b«  aueldenly  «w erred  oT«r  in  nn  ntt«ap%  to  pats 
%h»  mitdttdtolle*   «r!iloh  mi^n  8tTod(3Ilng  th«  south  thU  of  the  enat 

btjuad  trstok,   «sad  m?»8  about  to  pasa  the  w«at  bound  street  our;   thwt 
0ftO  ©f  the  m©0t  ooasaoa  and  fremient   incident e  of  street  truffle  la 
the  pnasing  cif  street  anxm  by  other  vehiolea  «0Ting  In  the  oopoalte 
direetlo%  ftH^  ui^ess  %  mot^tm^n  In  the  aieohitrKe  of  hia  duty  tovnrd 
his  pAes#l}g«ir'Sp  mmf  pTi^^eM  vipGn  the  theory  that  other  vfehiolea  will 
b®  d3piif«a  up0a  th«  ttreets  with  8o»e  r«?^aonRbXe  degree  of  Of»rt  until 
he  has  oatloe  t@  the  G&nttmrf,  the  praotloal  oper«)tlon  of  the  atreot 
<?^'.ir©  would  be  e®rimi«if  iat«rfsr«d  with,  if  not  pre-rented.     They 
furthsr  tasist  tliat  the  spi®«l  ©f  th«  str«?@t  oar  did  not  c^'uae  the 
traok  to  swer'^e  ©^eif  and  %lm^  ms©h  speed  wae  no  part  of  the  nroxlaate 
0au9e«     fh«y  urge  thst  even,  mheu  an  aot  ha^s  been  ehovn  to  hnre 
sonstltuted  negligenet,  the  Q^estioa  of  proxia»te  e«%uae  reivtlnn  to 
be  dot«rmined,     Appeiiaat®  al«o  ^rgt  th«t  the  rtslee  4F6r  deterslnlng 
piWkiEiast®  ©a,mt»  d0  ijaat  «®ate«ltt«  th#  degree  of  ©ure  required,  end 
thn%  th^t  queatlom  is  dettFi!&lnt4  am  the  smme  b^^sls  »nd  on  the  naae 
roles  in  nn  ordinary  ear^e  eaae  »e  It  is  in  ^  cose  involTlng  the 
highest  degree  ©f  pm.etioable  osrt.     those  propoaitions  of  law  are 
not  oh%il®nged  by  plaintiff,     la  this  «s-*ae  we  should  be^r  in  oind 
the  duty  that  sppeilanto  ow«d  to  the  pesseager*     as  point^^d  out,  there 
W9S  a  shfttp  oonfliot  in  th@  teetloony  of  the  sotorsan  '^nd  the  truek 
driver*     Plaintiff  introduoed  erldeaee  which  had  a  tendenoy  to 
lopenoh  the  teetlj&^ny  of  the  a^tortBan.     The  truok  drlTor  gave  two 
aooounta  of  the  ooourreaeo*     fe  are  of  the  opinion  that  the  propoo- 
Itlona  aa  to  ii^ether  th^^re  w^e  <%otlonable  negligence  on  the  part  of 
the  motortsan  <ind  whethor  suoh  negligence  by  itself,  or  eomblned  with 
the  negllgenoe  of  the  truok  driver «  wp.9  the  proxla^^te  OBuae  of  the 
eolllaloa,  wore    ^pvoperly  left  to  the  Jury.       The  Jury  reaolrod  the 
<5ue9tlona  in  f^vor  of  plaintiff,  and  we  do  not  feel  thtt  >e  ahould 
dlaturb  their  flndlngo« 


'<(#  1«  tTA«  <NS  mw  ^<6q.m  .fkm»  »Mi  betB  %mo  t-itHb  at  -A&tnf 
A'^^ii  tit  mmil»  <e9«d  «^  #^  ««  &p^  mv»  t^Sit'  ^ti^^tf  t^¥     ««cjj«e 

llA^i«w*t'>     t«%  »*X»ir  9s**  #M*  il>sf8r  ^i^  »*«»XX«*iH^     ,l>®fi  »<? 

x««d  Miit«i(«  •«  tmii»  «Mi  ill      •t1i#ni^'  do  ^«^ 

,  J  »iii  to  e;fii»oo&« 


tli0  ««ooQd  erxtloiam  l«v*l#d  nt  th«  judgMnt  !•  th<)t  th« 

eourt  «r»edl  in  granting  and  r«?fii8lng  e«rf^in  Im  tructlona.     Appellaatt 

d«elni]*«  lii:i*  tfe«  oourt  err«d   in  eiv^-ng  plaintiff ••   inttruotion  lo« 

as*  wbkoh  rtada: 

"TlMl  Court   inatruota  the  jury  th  t   if  the  nftgligcnoc  of 
two  or  aor«  partita  proxiMfflteiy  oontributPs  to  opuae  «vn  '»ooid«nt 
through  ndiloh  »  third  ;^mrty   is   injured,   while   in  the  nxeroia*  of 
ordinary  c-^re  Sit  or  before   the   time  of  thu  ooourrenoe,   it   ia  not 
ft  defense   for  ona  of  =?«?ld  p»?rti«9  to  ahow  th?'t   the  othwr  w^a 
also  guilty  of  negligence  which  cgntributed  to  ciusa  the   injury 
to  th«  third  party,   if  the  third  p*)rty  wsa  ^t  %nd  before  the 
tlflie  of  th«  hapnoning  of  the  looifiant,   in  the  €Teroi>3e  of 
ordinary  e«r»,» 

fkty  urip  tHat  thia  iTBtruotion  is  objeotionatole,   firt^t,  baonuaa  It 

aaauttOa  lutgligenoe,   and«  3@oond«  beomtse  it   is  not  confined  to  the 

nogllgenoo  ojh'^rgtd  in  the  ooiapl<'Hint*     Aa  to  thr^  oritiolaa  thnt  tha 

inatruetlon  aa^taaes  n«gXigenoe«  ne  ^re  aatiafied  th^t  nben  it   ia 

T^mA  ia  oonnstttlon  with  the  other  inatruotiona«  »nd  ptirtloularly 

with  Appalianta*  given  inatruotloua  ilea.  7,  8,  9,  10,  II  And  13, 

the  jury  «oald  understand  th»t  t^tgligenoe  w«8  not  being  nreauaad* 

AS  to  tha  aeoond  oritieiaa  of  tbe  inatruetion,  naiaaly,  th<>)t  the 

aagli^aoa  (Miationed  is  not  oonfined  to  th;t  oh'^rged  in  the  eoaplaint, 

we  observe  tliat  inatxuotien  So*   34,  giran  in  beta^ilf  of  am^ellanta, 

Inforaied  the  jury  th!<!st  »tfee  burden  of  proof  ia  not  upon  the  defendaat 

doing  buaineea  %a  Ohio^g^  ^urfmee  JLinea  to  ahow  thmt  they  »re  not 

guilty  of  the  speGiflo  negligenee  oh  rged  in  rlnlntiff'a  ooaplaint, 

but  the  burten  ia  upon  the  pli%intiff  to  aho«  that  the  defandanta, 

Chiengo  @urf«ee  Linea,  are  guilty  of  auoh  mgligenei  ae  ao  ohnrgeA 

in  the  ooaplaiat;   ».nd  thia  rule,  «a  to  the  burden  of  proof,   ia 

binding  in  law  and  oosat  >^Tern  you  in  deciding  thia  oaaa.     You  hnwa 

no  right  to  diaregard  anid  rule,  or  to  >.aopt  at^  other  in  lieu 

thereof,  but  in  eonaldering  the  evidenoe  a&d  eoadng  to  n  werdlet  you 

ahould  ndtere  atrletly  to  a^id  rule*"      Appeilanta  alee  aiilntaiB  thnt 

peraiatent  efforts  ^ere  made  to  bring  to  the  attention  of  the  jury 
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an  Alleged  t&efeotive  oonditlon  on  the  tr«ok  xt  the  ewitoh*  elthttugh 

tli^re  ^n9  ho  i%Xl«g'«tlon  in  the  ooHplmlnt   ooneemlng  de^eotlTe  tmok 

or  switch*  «ind  that   the   jury  oiight  believe,   from  thie   inetruotlon, 

th«^t  they  had  si  right  to  find  the  defend<9Bte  giullty  beo%uee  of  euoh 

Alleged  defeotlve  oonditlon  on  the  traok.     However,  ^t  tbe  request 

of  a|>p«ll?ints,  the  oourt  gave  loetruotlon  Ho.   6,  whloh  renije: 

** there  is  no  ohftfg*  of  aiqr  ne^igenoe  or  breioh  of  iuty 
la  oonneotlon  with  the  malntemnoc  of  'any  rondwuy  or  trnok 
Gondltione  ^nd  you  cannot  base  any  verdict  thereon  ngnlnet 

th*  defendants  doing  feusinese  s«  Ghlo«igo  Surfnoe  Lln<»e«" 

^«li  the  ii»itruotiona  »t&  rend  a«  <^  oonneoted  merles,   we  are  of  the 
©pinion  th  t  the  Jury  woiLld  underet'^nd  th'^t  they  could  only  find 
the  defendants  guilty  on  proof  toy  a  preponder'^nce  of  the  evlienoe 
of  the  apeelfle  negligence  ohsrged  in  plaintiff's  oo«pl»lnt, 

Appellftats  e©®plaln  of  the  refus"*!  of  the  court   "to  give  their 
refused  Inatruetlons  Mb*  4  <\nd  &•**     Instruction  No.   4  Inforaed  the 
jury  th  t  there  is  no  statute  or  ordin^^ncs  regul<;tlng  the  precise 
a^eed  at  which  «i  street  oar  should  be  operated*     Instruction  No*  5 
informed  the  Jury  that  ^t  the  ti«e  of  the  accident  there  was  In  full 
fercte  end  effect  a  statute  which  prohibltetl  ai^  person  fro«  irlvlnf 
m  atotor  vehicle  upon  ai^  public  blghwiaj  %t  a  speed  gT'^eter  th^a  Is 
fq  sons  hie  3.»d  proper,  having  rcg«rd  to  the  traffic  and  the  use  of 
the  ^^y,  or  so  rs  to  endanger  the  life  or  ilmb  or  Injure  the  property 
of  ^ny  person,  and  th^^t  If  the  Jury  believed  th^^t  the  aotor  truck 
violated  the  statute,  and  th^t   In  so  doing  he  was  guilty  of  nsgiigenee 
irhieh  was  the  sole  cause  of  the  injuries  to  plalntlff*s   intestate, 
then  you  should  r^^turn  s  verdict  finding  the  defendaate,   Jhlengo 
Surface  Lines,   not  guilty*       e  s-t^.  of  the  opinion  th^^t  the  court  was 
rl^t   in  refusing  to  give  instmctiona  Kos*  4  and  5*     Plaintiff's 
lntest-?te  wa^s  a  passonger  on  the  street  s^r,  'tnd  the   Instructions 
would  tend  to  confuse  the  jury.     Jhlcago  c;urfaec  Lines  refused 
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Inatruotioa  fio.  6  tafoTa«d  the  ^vaj  thnt  a  atreet  rrilimj  ••■wMqr  it 

vested  »lth  th«   superior   right  of  wny  0T«r  other  Tehlolvs  orer  the 

portloa  of  th6  9t7«et  between  the  street   Int^^rseotions  o«oupisd 

Hy  ftt«  tr&eica*     P).aintlff  eonosdss  thitt  the  instruotion  oorreotlj 

sti^tes   the  l»i?  gov»rnlng  the  right  of  s  street  r^llwjy  orer  other 

vehioies  over  the  portion  of  the  etrset  betweea  street   interaeotions* 

but  iQsiets  that  the  in«truotion  is  not  »oplio<!thle  to  the  f->ots  ia 

the  instn&t  OAse.     Plaintiff  atntes  that  the  duty  of  defendnnta 

to  its  psisseni^ers  la  not  measured  hy  the  xeiatiYs  righta  of  the  truok 

driver  to  defendant,  hut  by  the  rights  ^iriaiog  fro«  the  rel*>tionahip 

existing  betweea  appellants  ^s  ooission  e&rriera  of  otasengeref  nnd 

plaintiff's  lst«!atat».      m  nxe  of  the  opinion  th^t  the  court  did  not 

err  in  Yefuaing  to  give  the  inatruotion.      Appellanta  alao  coapinia 

about  the  giving  of  plaintiff's  instruct ion  So.  3,  whioh  infor«ed 

the  iviXf  **tliat  negllgenoe  is  the  oaiasion  to  do  aoaethinf^  whloh  a 

re»son»ble  m&n,  guided  hy  thoae  ordlnnry  oonaldemtlona  vhioh 

ordinarily  regulate  huana  affairs*  vould  do*  or  the  doing  of 

aoiaething  irhioh  a  prudsat  %nd  reASonnble  ttm.n  vould  not  do"*     Appall- 

siats*  view  is  th^t  the  defiaitloa  is  unsound  tit^  mislemding  la  th^^t 

it  is  aot  eonfined  to  wh^t  «  re<^sonAble  ofin  would  do,  or  r'^fmla 

froa  doing  ia  the  cs^mB  or  siailar  olrounstaaoes.     wo  agree  th^^t  It 

would  bo  better  to  have  the  suggested  lan(u«go  ia  the   inst motion. 

However*  we  are  of  the  opiniea  thitt  the  Jury  would  understand  the 

instruct  ion  %3  aeftning  the  doing  or  f^tilure  to  do  something  whioh 

a  prudeat  and  reasonnble  nan  would  or  would  aot  do  "in  the  sabs  or 

siaiXar  oirouttst^noes^'^     Ohlosgo  Surft^oe  Lines  refused  instruotioa 

Xo.  7  re-»ds: 

"On  July  ^3*  1937,  there  *=-«  in  full  foree  -^nd  offisot  in 
tho  State  of  Illinois  th«  following  st-^tute:    •<:'ee.  94  -  !Jpon 
all  ro^dw^-ys  of  iuffiolfnt  width  n  ▼ehiele  shnll  be  driven 
upoa  the  right  half  of  the   roadw^.y,'     If  you  believe   froa 


...  -■■'9' 

■i 
'It 

ut 


It 


.   »*«  ^w  iXwH  max'x  sfl*^  «*9<.,«/ 


ihtt  «vide»e«  in  this  o^oe  %hn%  the  Ariww  mt  tba  truolc  on  th« 
oeQ^nloa  in  ouestlon  ▼lolat^Pd  thf*   fornf^inf  •t<<tut«,   nnd  th'^t 

in  90  doing  he  ^^^s  g^illty  of  Qegligeno«  whioh  <v-^(l  thft  aole  o-tua* 
of  the  Injuries  to  plaintiff's  Int-^tt'  te,  then  yoij  shoull  rntuTA 
a  verdict   findinj^;  the  dafendanta,  Ohio^go  3urfi^<ie  l.in«8,  not 

guilty.* 

Tb«   firat  p»rt  of  th#  Instruction  waa  given  "s  »jpi:)«il«ntB»   inatruo* 

tlon  Ho.  3*     Plaintiff  argvtaa  that  the  phri^a«»  **whioh  v^a  the  tola 

Ofmae  of  the   injuries  to  plaintiff*8  inteatntc"   would  tend  to  eonfuaa 

the   jury,   in  tht?t  they  ^ould  have  to  ssduaMi  th«ft  if  the  truok  driver 

h»d  violated  th<i!  atatvte.   It  -wn-a  oonoltjSive  that  hia  n«glii,;enoa  waa 

the  aole  o«oae  of  the  injuries  to  plaintiff's  intpat'^ta,  nnd  would 

h*?.ve  diar«g5?T^#d  other  fmeta  in  the  cnae  whioh  tended  to  ahow  that 

sppeiianta  h«d  toe®n  guilty  of  nogiigenoe  whioh  eontrihuted  to  the 

injuries  ©f  plaintiff's  Intest'^t®.      le  find  that  the  eovirt  did  not 

err  in  refuaing  to  give  the  inatruotion.      An  exnoin^ition  of  all  of 

the   instTuetiona  that  wer«  given  oonvinoea  ua  that  the  jury  wna 

properly  sad  fully  inforaed  ^m  to  the  i^w  governing  the  o«gc. 

As  a  third  s:^int«   apBellmnts  sasail  the   judgment  benituae  of 

errors  whioh  they  olaist  ^ere  samitted  in  the  t^dalaeion  of  evidenea. 

A  poliosa»n  iBh©  arrived  mt  the  soene  of  the  scoident  shortly  after 

it  happOBSd,  teatil^Bl^  for  plaintiff,  was  naked  what,   if  anything 

peouliar,  he  i^tieed  :^bout  the  ewitoh.     Plaintiff  oontenda  th'it 

there  w»a  n  differenoe  of  opinion  sa  to  where  the  accident  aotually 

ooeurred,  and  that  in  any  event  stppsllanta  were  not  pre  judieed 

^Oi^use  of  the  giving  of  the  following  inatruotion: 

*fh«re  la  no  oh%rge  of  any  neglig<»noe  or  breneh  of  duty  in 
Qonn«6tion  with  the  aaintennnoe  of  "^ny  roadway  or  trnok  conditions 
^nd  you  cannot  b-ise  aiqr  verdiot  thereon  tg-^inst  the  dsfsndnnts 
doing  husinesa  as  Chion;^  Surf«»oe  Linea." 

Plaintiff  %lso  states  th»t  appellants'   given  instruction  No.   34, 
heretofore  aentioned,  whioh  inforned  the   jury  thnt  the  burden  was 
not  upon  sppellft^nts   but   th^^t  the   burden  wna  upon  the   plaintiff  to 
ahow  that  the  anpellanta  were  guilty  of  the  apesiflo  negligsnes  as 
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ohftt^ed  in  the  ooaplslnt,  oured  th«  error.   If  nnj,     k  o<reful  exuK 
iimtlon  of  the  tentltsony  no  set  out  in  the  Rbetr»ot«   nnd  of  the 
ln»truotion«»  oonvinoes  u«  th'  t  nppeXlftnts  were  not  htroMd  hy  the 
Rdliiisalon  of  the  tcatlMony. 

Appellants  also  oofflplain  th;  t  «  polloemMi  who  j^rrlved  «t  the 
scene  of  the  aecident  after  the  ooouxrenoe  nwi  ?»fter  th©  street  o«»r 
ha.d  been  reaioTed|»  nfma  permitted  to  teetlf/  th'<t  the  aotornaB  told 
hitt  th' t  he  applied  the  air  a.nd  stepped  b^ok  froa  the  oontrole  In 
order  to  avoid  any  injury  from  the  orash.      Appellt>>Bt8  inalet  thnt 
the  ooRversntioa  wsie  «»  part  of  the  yps  ireatr-e  and  was  inadaisaible 
Rs  to  them*     Plaistiff  granted  th^t  the  atetement  of  the  aotoraan 
^n9  not  a  part  ©f  the  r^e  geatne.     Plaintiff  statee  thJJt  »t  the  tiae 
the  evideaee  s.m  to  the  oonirers^tioa  y^n.^  introduced,  the  aotoraan  vrs 
m.  pss.ny  def«5?adm,at,   and  th?:<.t  the  evidenoe  was  ftdais^iblR  «»  an 
ftdaiasion  Against   Int^^rest*     dounsel  for  the  Chioege  Surf^ee  Liaee 
$1«9  repreeeated  the  ^otorman*     ie  «Ade  a  general  obJ«^otion  &gMinet 
the  f>$dais&ibillty  of  the  teatiae^ny*     An  ex»ain»tion  of  the  nbetraot 
f5»tisfies  w«  th't  he  did  object  in  beh»lf  of  the  Ohio«»go  Surface 
tines  o»  the  grouwd  that  the  oonvere^.tion  wns  not  «  pert  of  the  re^ 
ggatae^        At  that  tlaB    the  eonTersation  vi^a  undoubtedly  <idal8<)ible  at 
to  the  aotornsan.     In  our  opinion,  the  court  should  have  cautioned 
the   jury  to  consider  the  oonveTs^tion  only  ae  to  the  motormnn  and 
to  disM^jsird  it  sa  to  the  Ohiea^o  Surface  Lines.     Th«    reoord  does 
not  show  th^t  any  eueh  requ^et  woa  male*     At  the  tiae   the  aetoraAa 
^  -»  diaaisaed  fron  the  ease,   the  jury  should  hmve  been  onutioned  to 
diaregftrd  all  testlaoiqr  »«  to  the  oonTers^^tion  between  the  polioe 
officer  ftBtd  the  ttotoraan,   following  the  accident.     Howerer,  no  suoh 
ftuggftstion  w&a  Muda  to  the  court.     It  is  tuggeeted  th^t  the  aeteraaa 
WAS  nade  %  p^^rty  to  enable  the   plaintiff  to  call  hia  as  a  witness 
under  Saetion  &)  of  the  Qiwil   ; rnotiee  Aot,  sad  thit  the  mirooee 
h<%wing  been  aoooaplished,  the  aotaraaa  w^a  diaaissed  on  action  of 
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the  plaintiff*     Without  knowing  oore  ^bout  the  rantter*  v*  eennot 
asmiaie  tii't  the  nttorney  r^preeentlng  the  plaintiff  w^e  aot«iated  by 
l^pr&per  nt  &l»hf»nmt  atotlTes*     As  tbe  ttetlmony  wn«  ndalaqlble  km 
to  the  <aatoiPaaii  at   the  tlae  it  n-ns  Introduoed^  nnA  ^»  there  was  ao 
staggeatioa  to  the  eourt  thmt   the  Jury  be  cautioned  not  to  oonelder 
It  a^s  to  the  Ohleagd  Surfaoe  Idnea^^  or  to  strike  it    'fter  the  die* 
i^lseal  of  the  ffiotor9!an»  we  would  not  be  ^srrnnted  in  aertlng  oalde 
the  ^udpient  on  thst  meoeunt.     Aopellftnte  oail  attention  to  the 
faot  th^t  the  fflotexmen  testified  that  lAiea  the  truok  omda  the  turn  to 
the  leftf  he  had  no  opportunity  to  sound  the  gong  <tnd  did  not  sound  it* 
kn  object  ion  by  oouneel  for  the  owner  of  the  truok  vipls  suetalned  es 
to  not  having  an  opportunity  to  ao\ioA  the  gong»  but  the  st^tteaeat 
thi>t  he  did  not  so^sd  the  gong  w^e  pemltted  to  etmnd.     Thereupon 
the  iFltnesa  was  « sited:     "aid  you  hsive  time  to  sound  it  nt  nilT»     He 
answered  '^m,   sir***     /mother  objeotlon  by  the  ;=!ttorney  for  the  truok 
oimer  ^mm  sustained*     In  the  i&eantliney  however,   the  witness  had 
■answered  the  qiuestlon  %^  the  answer  was  not  stricken.     Aopellants 
argue  ths&t  whether  or  lu^t  the  aotora^a  h»d  en  opportunity  to  sound 
the  foag  idiea  the  truok  msAe  the  turn  to  the  left^  wna  not  «  con- 
clusion but  msiM  a  etAtessent  of  foot*     '?hile  the  «itnees  was  nm% 
peraltted  to  «iaa«er  whether  he  hftd  "opport unity •<  to  sound  the  goac* 
he  did  aasw«7  that  he  did  not  have  •^tiaw"   to  sound  the  gong,   which 
in  our  opinion*  wr^s  the  equivalent* 

Finally »  appellants  oontend  th^t   the  daaages  allowed  by  the 
jury  rtre  exoessive*     Plaintiff's  inteststte  was  19  years  of  age*  luid 
was  in  good  health*  with  no  deforaltles*      ihe  earned  136*00  per  week* 
She  was  survived  by  her  f-ther*  who  was  30  yeare  of  ng«*  sad  by  a 
brother  a^o  '^'s  16  yei^rs  of  age  i)io  was  living  at  the  h«Be  of  aa  auat* 
The  intest»)te  also  lived  at  the  hotae  of  the  Auat*     There  was  also  a 
half  sister  who  was  6  years  of  age  sad  who  lived  vlth  her  own  father. 
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tfeex«   Is  «vid«iio«  thit  the   fntlier  reocWttd  oontrlbutlons   fro«  th« 
dAoeased  nmxxf  timasi   th't  his  ooQuprattlon  w^«  th»t  of  «  j«i*«I«r  %nd 
tbut  b«o%use  of  the  depression  he  did  not  work  8te«iillly  ^nd  thtt  th* 
supported  hi«  btoeuse  he  w^s  "bToke***     The  brottanr  testified  th-'t 
his  sister  paid  hie  heard  and  room,  bought  his  olothee  and  gnr9  hla 
.^pending  aoneyi   that  he  lived  with  her  and  went  to  «   junior  high 
90hool*  and  th%t  after  her  death  he  dlseontlnued  aohool  '•nd  went  te 
work*     Th«  half  lister  testified  thi^t  the  deoenaffd  bouffht  sone  of 
her  dressee  and  elothea  because  her  father  »ho  worked  in  n  bakery 
ooyld  not  afford  to  buy  the»  for  her«  «nd  th:)t  she  »Xee  reoelved 
am^^Il  euaa  of  ai@n^ey  every  iveek  end  for  gehool  eurtpllee.     There  le  a 
preaimption  th@t  aubstaiitii^l  di^a^ge  results  to  a  parent  by  the  retaen 
of  the  de?9th  of  &  ehiid*     Aspellf^nte  contend  thst  thla  TJTeauaiptlon 
d#«9  not  n^trmnt  i^a  award  of  70|  of  the  »i9.}tinua  laount  permitted  by 
the  statute,  in  the  abtenoe  of  eviffenee  reasonably  juatifylng  aueh 
an  «ii?ard,     we  sre  ^f  the  opifilon  that  we  would  not  be  juatlfled  in 
dleturbing  the  daisages  dtterjtined  by  the  jury. 

After  the  briefa  were  filed,  api^ellanta  were  granted  lenwe  to 
file  aa  Additlon^il  reoord.     the  ^^ddltloiml  reeord  ehowa  that  on 
July  1@,  1939,  a  reoeipt  ^i»i  parti^il  e^itlsf^otlon  w%a  filed  in  the 
office  of  the  aierk  of  the  Olrcx^lt  Court.     The  doeijiAent  la  a  reoelpt 
to  defendsst  Frmnk  M*   fliiEiaiang,  therein  plaintiff  AOknowledged  the 
pAyment  of  t3,57S*@3  In  p^irtial  aatiaf'^otlon  of  the   judgaent  agilnat 
Flftoaang*     In  the  «otlon  no  ituggeatlon  la  ande  aa  to  why  the  '•dditlon-* 
«il  reoord  la  important  In  the  eonslder^tlon  of  the  Ofliae. 

F^  the  renaona  stated,  the  jud^ent  of  the  circuit  Court 
of  Cook  bounty  la  nfflraed* 

jOTamiT  ArrzRiiiD. 
Qtiii  g,  mu.VfMMi,  f«j.  AHis  mmi,  j.  concur^ 
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liR.  JUSTioi  msmsi  mhiwmti  the  o.-'iaicM  or  the  oouht, 
BJth  B%T««%  1«  a  two  laa«  taigbway,  running  taat  nnd  xett,   mid 
the  BouthiM»at  Highrety  is  «  four  lane  bl^?;Ay,  running  northeaat  and 
iki>uth«?eat»     fh6  place  i^rheTd  they  interseot  is  In  Cook  County  *nd  ia 
in  tke  open  o&untry*  with  so  cbatruotion  to  visibility*     TMre  «re 
*«t©¥>  8igne*<  ©n  tooth  sides  of  87th  ^itreet,   for  the  purpose  of 
warning  oper^tore  of  vehioiea  to  atop  before  driring  «oroee  the 
Southwest  Hi#)imy«     fhe  Southweet  Highway  is  a  through  highway, 
&et?re«n  a  mM  S  e*oXook  on  the  morning  of  June  ??0,  1937,   C*rl 
iretsdenberg  was  driving  his  Chevrolet  Ooupe  autosobile  in  *n  e««t#rly 
direoti&n  «dlong  87th  street*     Hie  wife»  M<>!ry  rreudenberg,  w«g  rented 
'Alongside  of  him*     It  was  n  olear  suaaaeT  night*     He  atopped  his  o<tr 
ftbout  6  feet  irent  of  the  Southwest  Highway*     He  looked  north  and  did 
i^t  see  as^  vehioles  mporot»ohing*     He  looked  aoath  and  8)%«  two  nuto- 
3H»l>lle8  about  400  feet  south  of  87th  f^treet*     They  were  orooeeding 
la  a  northeasterly  direction  on  the  ensterly  aide  of  the  Southwest 
fli#iwny*     He  then  proeeeded  to  drive  his  0f>r  ^.oross  the  highvny* 
An  ^utooohlle  driven  by  J^aes  K.  Dooley,  which  wns  one  of  the  auto- 
sobilea  traveling  in  n  norther>steTly  direction,  str\;o)c  the  ri^^t 
re.'^r  end  of  n>«udenberg*s  onr*     XnBediately  before  Xhtf  isr^iot,  the 
f^oley  or  mr^M  being  driven  at  n  speed  of  between  40  nnd  50  ailee  «n 
hour*     As  'i  reault  of  the  impnot,  freudenberg's  onr  wns  turaed 
around  twice  %nd  headed  in  n  southeasterly  direction.     Hie  wife  wse 
thrown  out  of  the  oer  and  injured*     The  right  door  of  the  c«r  was 
daanged  aad  the  right  wheel  broken* 
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On  AnfiMit  %,  1037*  plnintlffs  filed  tbcir  two  count  ooaplnint 
i-iplnat  def0ttfi«»nt   la  the  iiuKierlor  Uourt  of  t3ook  County.     Th«   first 
sount,   in  beh«lf  of  M<iry  Ji*lr«u{l«nberg«  ohorgtd  deftnlflnt  wltb  ^nntonlf 
08  »»Xioiou8ly  driving  hia  Hutotnobile  »t  ^n  exo^a^iTe  r">t«  of  •^•d« 
having  no  regard  for  the  safety  of  oth^^rs,  nnd  niao  with  v  rlout 
ifctft  of  n«gIiienoe,     ThiB  ocyunt  n9@«rted  th.^t  she  w*»  in  the  exeroiae 
of  due  o<ir«  aM  G^ution  for  her  own  9«^fety«  luid  i^kcd  dnaafct 
because  of  the  injuries  eh«  suffered*     The  scoend  oount,   in  behalf 
©f  Cwrl  Freudeaberg,  m^a  virtually  i  repetition  of  the   firet   o«unt, 
except  th'^t  he  asked  to  be  dompene^ted  for  the  dna^g^ee  to  his  Kuto- 
aidblle*  and  also  for  li^a^ges  vhieh  he  olniaed  by  virtue  of  hie 
relationship  as  a  husband,     Ia»u«  ^i\a  joined  and  the  onse  w-g  tried 
before  the  oourt  and  n  jury.     <it  the  reouest  of  pliintiffs,  the  eourt 
submitted  to  the  jury  a  speoli^l  interrog-'tory,  whieh  re-^ds:     "   «s 
the  9otuiuot  of  the  defendant  in  the  oper^tloa  of  the  nutoaobile  in 
tuKstlon  of  auoh  a  oht%ra€»ter  ^s  to  show  n  o^nnton  nnd  wilful  disregard 
of  the  safety  of  pereo^ns  who  might  be  on  the  highwny  in  question, 
n.%  0h«rged?*     The  jury  astweredt  ^Uo***     The  jury  t€turn<^<i  ^  verdiot 
of  "not  gvaity*^,     the  ooijirt  denied  plaintiffs'  motion  for  «  new  trial 
snd  entered  judgisent  on  the  veriict,   to  reverse  which  this  sopeel  is 
prosecuted, 

Plaintiffs*   theory  of  the  case  is  th-^t  under  the  evl/^enee, 
they  were  entitled  to  reeover  beonuse  of  the  negllgeaoe  or  the 
wilful  sad  ronton  conduct  of  defendant.     A  penisi%l  of  the  tronserlpt 
of  the  testimony  oonvlnoes  us  th  .t  the  e:%se  pyeseated  a  (mestlon  of 
fi»iet  for  the  deterain'^tlon  of  the  jury,  providing  there  'cere  no 
errors  in  the  giving  of  instructions*     i  l^tintiffs  eritlelte  the 
action  of  the  court  in  giving,   nt  def«>ndAnt*8  reouest,   four  instruo- 
tions  which   infomed  the   jury  that  pliintiffs  could  not  rr cover  unless 
they   proved  that  they  were  In  the  exercise  of  due   esre.      rlAlntlffs 
point  out  thst  the   four  instructions  should  hsve  bees  oualified  to 
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th«  axteat  of  inforalag  th«  Jury  th  t  oontributory  neglig^no*  waa 

no  d^fejiae  to  n^  wilful  acid  vantoa  net,  or  to  th«  affaot  thnt  olain* 

tiffs  oould  r&oovex  for  n  wilful  nnd    -ronton  not,  •▼en  though  tho 

Jury  believed  they  w»r«  guilty  of  oontributory  negllgonoo.     There  la 

no  oonteation  th&t  tho  Jiiry  was  liot  properly  Itsatruoted  a«  to 

tho  AOgligeaee  ohnrgos*     Plaintiffs  e»Iao  oontend  th'^t  the  repatltlon 

of  lajitruetlona  on  tho  propooltlon  of  due  or>ro  sorved  to  eapkaalfo 

the  #rror  of  r^<Juiri.^^5  plalntlffa  to  prove  the  exorelso  of  ordinary 

e-^T©  wher©  the  evldenoe  »iuthoris;ed  %  recovery  for  wilful  and  «anto& 

miaooiid^iot*     Plaintiffs  ^Xso  urge  Xh**t  In  an  Instruotlon  dirfotinf 

a  vordiotf  the  &silo@lo»i  of  s  ffiiot  or  olesient  essential  to  the  o?»ua« 

of  %ction,  oannot  be  supplemented  or  supplied  by  other  inetruotions 

la  the  aeries*     In  ^'ejdrldtj.e  v.   yVitler,  168  111.   504.  513,  the 

oourt  salds 

«fh«  l^w  appiio=;ble  to  different  queationa  aifty  be  atnted 
in  sepayst«  iagtruotions,  ©nd  the  entire  1%^  applicble  to  sll 
%'ne  cruestlons   lavolvtd  in  ss  oijse  ne^d  not  he  at-ted  in  "f-oh*      In 
sueh  o^at  the  instruotions  suppieceat  e-ch  other,   "nd  if  they 
present  the  lavs   fairly  ehea  viewed  ?>«  »   aeries,   it  will  be 
3uffioi»Bt,     But  if  an  instnjotion  dirocta  <»  verdiot   for  either 
party,   or  aaounto  to  auch  a  direct ion  in  o^se  the   jury  ahpll  find 
o«rt'iln  facts,  it  ^ust  neoeasnrily  ooatPin  ail  the  faota  whioh 
«iil  ?^uth©rlsre  tht  verdiot   iireoted.** 

to  the  saae  effoet  sra  Monts;oa»rv  v'oal  Qo.  v,   ;i>-rTinK-pr.  '^18  111,   ?^7, 

S36j   JMkB  K.rie  #   we«t#rn  H.   R>  Co.  v,   v-ilgon.   189  ill,   89;    I.    J.    P.»  0* 

£a-   '•   !^q»i^th.  30S  in*  eoS;   llllnola  l^rra  Ootta  Luaber  go.  v.  iijailL 

a4  111.   34Sj  j^oQney  v.   City  of  Ohio^afco.   ^39  111.   414, 

Plalatlffa  aJUo  Qrgue  th^t   inotruetiona  dirftoting  »  v#rdiot 
for  the  defex^nnt,  whioh  exolude  any  theory  on  whioh  the  pl<tinfiffa 
amy  reoover,  »re  erroneous,  and  thnt  oontrihutoxr  nogllgaMM  of 
plaintiffs  la  no  defOAae  to  a  wilful  tnd  wftnton  net» 

Oefendant  doea  not  ohnllenge  the  propoaitiona  of  Iftw  at^^ted 
toy   plaintiffs.     He   insiats,  however,   tht   plsintiffa  are  not   in  a 
position  to  ooaplain  of  the  four  Inatruotiona  requested  by  defendant 
ainos  no  less  than  six  of  plaintiffs*   given  inatruotiona  ire  opsn 
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to  the  »nMB  oritioigm.     W«  hmy  eicAained  th»  T#oord  sn^i  find  thtt 

the  oourt»  at  the  request   of  ul»lntlff«,   did  j^lre  the   jury  aix 

i!iStruotl(>n«  on  the   proposition  of  due  o-Are«  And  thnt   euob  inetruo- 

tlone  likewise   ignored  the  ohf^rge  of  wilful  ^^nd  -funton  aitoonduet* 

Xt   ie  trell  eat^^bliabed  that  a  party  otnnot  oomplain  of  nn  error  in 

Instruct  loan  where   the  ^neae  error  is  found  in  the   instruotione 

which  he  offered,      (Kelly  ▼•   ahio.Tu.-,o  -jjty    -'-ii'-y  Jp..     •  !.  m,  640j 

arenaea  ▼♦  Uar^frviiXe  wo?a  Up..  241  111,   610j   annnon  ▼,  Kiel> 

SS2  111.   App.  550;   1.111  y,    .^urphy  Door  ^ied  Co..  ?.90  111,   *pp,  338; 

Qf»?iyl»y  V.   Ofale^gQ  &'  EagtC'TR  Illinois  »y,   Co.,   :?95  111,   A-pn.   160.) 

flaintiffa  reply  to  the  contention  th«it  they  committed  the  n<^ae 

•rr©T  by  asserting  that  they   (pi^^intiffs)   oould  proceed  uoon  either 

the  theory  of  BJBgllgeaoe  or  the  theory  of  Toilful  and  ««nton  «is- 

co!^uct«  or  oa  ^th«  ^ndl  thf^t  they  hnd  the  right  to  h>%Te  the  Jury 

Inetrycted  on  either  or  ti^oth  of  the  tbeoriee*  whereas  the  def(>iidaat*e 

Instructlone  ^ere  prediosited  on  the  theory  of  wli«»t  rl*intlffe  could 

m»%  TG«mv9W  on*      Plaintiffs*    yl^i^a  instruction  So.    1  reads: 

••feu  sre  inatruoted  th'^%  even  if  you  belieye  fro«  the 
♦rldenee  th  t   the  driver  of  the  nutomobile  in  which  the  ol«intiff, 
Mrtry   )  retideaberg,  w^ts  riding,    failed  to  use  re'  eonsble  O'sv  n\ 
nnd  fo*='fore  the  ocourrence  in  question,   still  if  you  believe  the 
plaintiff,   ^^^ry   Kreudenberg,  herself  t.*  in  the  exercise  of 
rej^sonAbie  o»re   for  her  own  s-'fety,  then  such   f^'llure,  if  *ny, 
on  the  part  of  the  driver  of  the  automobile  in  which  she  -wa 
riding  cannot  be  oh'>rg«d  'tgainst  her  and  is  not   «•   defense  to 
her  suit;   the  court  does  not  •aenn  to  be  understood  md  is  not 
expresslBg  any  opinion  ^s  to  ^rhethpr  or  not  the  driver  of  the 
"^utooioblle  in  question  wt's   in  the  exercise  of  re^^Bon-^ble  cnre 
aor  »e  to  noy  other  question  of  fnot  in  the  caae," 

the  other  instructions  given  by  pl^nintiffe  which  sentlon  the 
proposition  of  due  o-^re,   nre   slall;«r  to  the  instruction  cm4#«d.      It 
la  obvious  to  us  thrt  the   instructions  on  the  propoeitlon  of  dws 
•are  wiiich  were  given  n.t  the  inst^noe  of  plaintiffs,   >^re  opea  %•  %k« 
eaise  erltletsn  that  is  leveled  at  the  instructions  submitted  at  the 
reiQueat  of  defenrl^nt.     If  the   instructions  coaplalned  of  were  under- 
stood by  the   Jury  to  nean  th-  t  the   plaintiffs  were  reouired  to   orove 
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%l^n.i  they  w«r«  in  the  «x«roi8t  of  du«  o^m,  «v«n  though  dcfaitfant  w*« 
giailty  of  wilful  Hind  w»hton  aiBConduot,  certainly  th«   instruotiom  on 
the  «Rja©  aubjeott   giwa  at  th«  rficiu««t  of  nl^intiffs,  would  litc»wite 
mislead  the   Jury*       vdalttedly,   the   iiwtruotion  *bove  quoted  doee  not 
t«U  the  Juty  th^t  the  fmilur©  of  plaintiffs  to  exercise  ordinary  or.f 
would  aot  m  %  d#fenia»  to  a  charge  of  wilful  «nd  ^v-.nton  miaoonduot. 
Me  agr^e  with  the  oontention  of  d«fead?<nt  thvt   the  six  Inetruotion* 
giv«a  »t  the  instanoe  of  plaintiffs,  on  the  subjpot  of  ordinary  ore, 
*re  syhjeot  to  the  ss«e  orlticlso  m  the  four  inatniotions  ooapl^iaed 
of,  whleh  wtr«  »iatolttea  fey  defendant.     For  that  reason,  plrintlffe 
eaniiot  now  €€ffli^Xt,la. 

Q©f#Mtjnt  ssaintalES  that  there  is  not  now  before  the  court  any 
<si*«stloa  m  td  wili^i  aM  isanton  aiaooaduot  because  the  jury  decided 
that  guestioB  la  d^fendaat'i   fa^or  la  enswering  the  9peci«»i  int*?r- 
rOfe  tery,  a3sd  no  a  tiea  w»a  aadie  in  the  trial  court  to  set  eeide  the 
aaswer  to  tlie  latfsrrog®t#^,  nor  in  this  court  to  act  naide  suoh 
aaawer  b«esus«  of  w«»nt  &f  support  in  the  evidence.     The  ^^rguateot 
prooetda  oa  the  theory  tk%t  the  Jury  having  decided  that  defendnmt  wss 
not  guilty  ©f  wilful  and  wanton  aieconduet,   they  could  not  be  confused 
by  the  instructions  on  the  subject  of  due  0'»re.     Raving  decided  th«»t 
plaintiffs  sre  not  xmvr  in  ??  position  to  eoaplsin  about  the  objection- 
able isistryctlons,   it  is  uiuwasstary  to  dieouss  the  propasition  as  to 
s^ether  the   fact  that  the  interrogatory  was  insirersd  in  ths  negstive, 
cured  s^  error  in  the  instructions  given  b/  the  defendaat.     ss  sbsexve, 
however,  ttks.%  t^so  instructions  were  given  on  the  question  of  wilful  sad 
^»ajatoa  oiisoonduet,  one  nt  the  rii^quest  of  plaintiffs  and  the  other  tt 
the  request  of  defendj»nt«     tieither  of  these  Instructions  told  ths  jury 
that  the  Questioa  of  wilful  ?^nd     "inton  aisoonduct  on  the  part  of 
defend  lat  depended  in  any  ^^,y  upon  the  otre  exeroised  by  plaintiffs. 
m  srs  of  the  opinion  that  the  oourt  w**s  right  in  declining  to  gntat 
«  asw  trial. 

For  the  reasons  stated,  the  Judgment  of  the  i?uperior  Oourt  of 
Cook  Qotinty  is  ftffirasd* 

JUOaMflT  AFriRJCEO. 

smsiB  i.  suii.i9Aii,  P.J.  AUD  m\^h,  j.  qomour. 
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m.  mmiQ%  vmm%  mhvn?im  the  orii«ii.ii  u.*  »n»  ovm.kt. 

TlJi«  Is  an  Appeftl  by  th«  dfrrend^nt   tnlt^n  from  "n  order 
•Btorea  \>y  tiie  oour*  on  Februory  15,  1939»    denying  th«  wotlon  of  th« 
d«f9Adaat  to  Taoate  an  order  dtted  {noveab«r  3&f  1338,   iismiaslag 
lier  oounterolaia  on  coatrsot  and  rele^aing  in  -tt'sohutnt  on  th« 
real  eatate,     tht  defendant   filed  her  cowntcrolnl*  «nd  oontend* 
that  thl3  oounterclf^lm  »^y  b«  ognaldered  hs  well  9 a  an  answer   to 
th«  litlg-'tion  pending*      A  i«rlt  of  itt^^.ohisant   «vra  •nter«^d  upon  ths 
oountercl»t»  without  any  toe^rlng  before  n   judg;*  or  imater,   •\%  rvoruirad 
by  Huie  4;^  of  tb«  ftulea  of  the  Superior  Court  of  Cook  County.     Tha 
damasad  as  contended  for  by  this  dafendiant   ia   for  iiquid-\tsd 
rather  ttonn  for  uniiquid?>ted  diaiasges*       The  order  of  hovaaber  26, 
1938,    -^nM  made   pursuant  to  «   atotion  of  the   plaintiff  to  diasia? 
the  count«*rolaim  «iad  rel« -tse  the    .ttrchtnent,    for  ^ounda  Trhieh  the 
defendant  olsltta  were  inedequate  and  »re  not   suffloient  to  aupnort 
the  order  of  a a id  date. 

In  this  ?}Otion  the  defendant  filed  two   oetitiona,  one  on 
rebruary  10,   1939,   '?nd  another  on  February  15,   1939,   in  aup- ort  of 
her  ffiotion  to  v-o'»te  the  order  of  *«ove«b«»r  3^   1936.      On  febmsxy 
15,   1939,  tbe  d??te  of  th«  order  unpenled   from,   the  def^nd^nt 
tendered  an  aasirer  oontnining  o  oount«rel»ia  >tBd  sffid-^Tlt   for 
ftttaohfAent,   the    filing  of  nhioh  «Bs««r  wna   ienisd  by   the  court.      It 
appears   froa  the  sti^tsoient  of  f^ota  that  the  plaintiff  filed  am 

aotion  in  the  Superior  Court  of  Cook  County  qgsinst  the  dsfSMdast 
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for  8land«T  %n<3  fo7  equltHQl«  relief  ^fc.n.lnB%  n  oontraot  to  pny 

%h»  deffsndnnt   for  ap«oiaX  nnseaismeiit  paynonta  she  h«d  m»d«  for  the 
plaintiff,     the  de f endFint  not  believing  thr»t  th«  ooapisint  stnted 
a  csus©  of  motion,    filed  a  oountcrolaim  for  the  money  she  hnd  be«n 
preiBiaed  fax  the  payiaent  of  a-iid  8p«ol    .  nts,     She  nleo 

fil««l  an  »ffid?*.vlt   for  an  attaohaasnt  of  the  Te-^l  eat/=tte  on  i»hloh 
Ulie  hmd  -p-nid  fh®  speoiai  asaessasents  '^8  the   property  of  the  plnin- 
tiff,      tisiievlng  that  her  ol«lm  wr^g  liquid  tt«d,   p  hp   rin^  w  a  not 
hM  hefef®  any  jtidge  ®r  maeter  prior  to  the  isgunnce  of  the     rit, 
the  i?rit  w.-tai  iesued  nnci  levied  on  plaintiff's  re«.l  ?;at.ite.     The 
plaintiff  filed  a  motion  to  dismias  the  oounterolaim  nnd  rcl^nse 
of  the  att%ohis@nt#     this  motion  «r'^8  eustnined  by  th«  oourt  on 
ex  22xt£  he!?Jfing  on  Sovsatoer  25,  1989,  nt  which  neithffr  the  defendnnt 
nor  h®r  ^-ttorney  wj^s  present,  dv^e  to  illness  of  the  def<^ndnnt'« 
sttoraey.     Cn   r)®«e«1&«r  7,  1338,   n  Bsotion  was  tyre-sented  to  the  oourt 
«nd  filed  by  defendant •«  fs^ttorney  asking  th^t  the  order  of  Moveaber 
25,  iiSa,  l3t  vacated  and  that  th<p  action  of  the   Dl«lntiff  to  disaiee 
the  oounterolaia  tee  fi€t  for  arguasent. 

The  defendant  filed  n   fVtrther  petition  in  su^ort  of  the 
fflotiois  t©  vacate,   ^i0h  second  petition  ?»r>s   filed  on  February  15, 
i9S9,   snd  oa  th«t   d?*te  the  defendant's  motion  to  v<c«te  the  orier   of 
Meveaber  25,  1938,  ^as  denied,     A.t  this  tlae  the  defendant  tendered 
-^n  answer   which   included  n.  oounterolaia  mn'J  j^ffidnvit   for  tttsehaent, 
in  order  to  nvoid  objeotiona  ande  bj  the  nlnintiff  in  her  aMlon 
to  disalaa  the  oounterclsia  for  the  re-^aon  th«t   it  wi^s  not   filed  in 
aeoordanoe  ?rith     3eo*   38  of  the   111.   Civil   I'rnetioe   Act,  find  the 
court  refused  le  ve  to  file  auoh  «».iiawer. 

The  first  question  th'^t  has  been  omied  to  our  <itteatloA  la 
the  plaintiff**  aotion  to  diaaias  the  appeal,  efalch  hna  been  reaervad 
to  the  he^  ring  on  the  {:Tound  thi^t  the  ordera  acpei0.ed  fnaa  itra  not 
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final  or  appealable  orders  or  jxjd.p.i«enta,   ind  our  attention  ha»  b««B 

ealltd  by  th«  pljilntlff  to  the  ord^r  entPred  by  the  court  on 

KoT«aber  35,   1938,  ^hioh  ie   in  r}*>rt  -b  follow*:     '♦The  oounterolflla 

of  th^  deftndnnt  b<»  ani  the  $inme  la  hereby  striokta  «ind  ii«Klai««d", 

«iitd  the  ground  upon  ^loh  thle  motion  i7*«s  mMiae,  th^t  la,  th  >t  the 

order  15^8  not  a  final  or  ©.ppeaiable  order,  citing  the  onao  of  no-  rd 

of  a.duQ':-tl€»r>  V.   ao-Brd  of  Eduo;-^tio».  301  Iil»    A.p-p«   338,   where  the 

ooun  dlsiiiiased  aa  appeal  In  %  oaae  vhieh  is  alanllnr  to  the   inslr>nt 

eas€»     In  this  etst  the  tri?^l  eouart  sustra  otion  to  dlamlaa 

tbc  plaintiff's  ooispiaitit  aad  it  proaecuted  nn  »:>  e^i,      rhe  oourt 

nalds 

"^  order  eisieeely*  auststlning  n  4e;mjrr'pr  to  the  co«pi>lnt, 
aad  upoa  srhioh  no   jud^ent   is  ent^^red,   la  not   ^    fin->l  *' judio^tion. 
fT^BmBM  or.  Judgtienta   (5th  ed.)  Vol.   3,   p,   1513,   pnr,  717,     rhia 
fulo  la  observed  in  the  G?»9«t  of  Tr<?bbln  ▼♦   ITioOTeag.   316   111.   :'0; 
aarT»er  ▼«    food.   31©  ill,   41S.      In  e-ch   of  the  'ibove  o-eeu   it   la 
stfited  thr«t  tinder  mioh  oircuagt.^nof  s,  the  court  will   of  its  own 
motion  diaaiss  the  appe;^l«      It   is  further  at- ted  by   Fre<?awn  in 
the   p?sT»grBph  abo'^e   referred  to,  th?ft   «   jud^raent   for  oo<»t9  only, 
without  n  d«t?::rialn*'tlon  of  the  c?u3e,   le   not   »   fin^l   ;Ju<i{ment, 
this  prinolple   is   anaounced   in  v^llli^taa  v.   Iluey .   "6:?   Ill,   '^75, 
Where  a  e&otlon  to  diaalss  a  compirdnt,   rhich  is   in  the   nature 
of  a  cieaniTrer,   is  auat^.iaed,   for  auch  ruling  to  become   finsl,   ■> 
^udgm«i!t   should   be  eater^d   for  the  def^ndrtnt  to   the   effect   thit 
the  plaintiff  t^^ke  nothing  by  virtue  of  auoh  -action  nnd  thot 
the  dpfend?»at  go  henee  t^ithout  i-^y,  or  worda  of  eimilnr  laport 
«nd  jsefsning,     Chicago  iortr-it  Qo,  v.   ^hle^^ro  ^T?»yon    .o,.  '=^17   ili^oo 
This  9'!rae   principle  is  r-nnounoed  in  the  caea  of    'otnty  of   ^'r■)^^llin. 
▼•    Bl»ko«   357   111,   554j    'ilii^^aia  v.   Huey.   aup»g.   -  n-'    'r^n>e  r. 
Pity  of  Marion,   ?M7  111,    ^pp^   Zb"^^* 

?nd  it    do««  not  fnvv^^f  froa  the  order  ent^^red  in  the   inetnut  c<»aa 

that  there  la  anything  to  the  effect  tbvt  the  count erol^iannt  tikea 

BothiBg  by  virtue  of  auoh  'sctlon,  or  worda  of  aiailar   iaport  and 

Bieaning,     therefore  the  plslntiff  contenda  th^nt  in  view  of  the  rule 

of  lav  ftad  the  reasoning  of  the  court   in  the  Board  of  tdnoation  c%ao, 

the  o^der  of  November  35«   1338,   w»8  not  apoealMblo  nad  the  pl>iintlff 

points  to  the  record  wherein   it  ^pv-^ra  that  aubaequently  oa 

Ooeoiiber  5,  1938  h  saotion  wao  iMdo  to  vaoite  the  or^er  of  Moveabor  36, 
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1938.   which  notion  »«»»  donied  In  the  order  of  f«toruary  15,  ld*9, 
tthloh  Is  th«  order  sought  to  be  appe'^lcd  from,  '»n<1  th«  olnlntlff 
eonteads  th^^t  if  th«  orlgin«9!l  order  in  irhioh  the  oounterol%ia  wii« 
strleken  and  dlanlssftd  »»8  not  ADpealnble,  thff  subaenuent  order 
refusiag  t©  Taorate  the  original  ori«»r  oould  not  b«   •»P7>e^le'l;   nnA 
further  that  on  rebruary  XS,  193f^, JefendJ^nt'e  motion  to  file  an 
*»»*«»  moluding  a  oounteTol?«i«  with  ?*n  att^chijent  *«■«  'ieni^d, 
vhi€fh  is  part  of  the  s?««e  order  soxight  to  '»led  from,  and 

t:MI  i^litintJiff  oontenda  further  thrrt  this  v^h  not  in  ap.M!!'<lab&s  order* 

FXaintlff  suggests  the  further  authority,   in  whioh  »•  sisllir 
situation  «ro»e  in  the  oass  of  Kelson  v,    foluop    itate  a^nk.  T^ZA 
111,   83*     In  Vm  lielaon  cn.»e  *>.&  in  the   inat<>nt  oaae,    the  court 
r«IUaed  leave  to  file  ?«  oross-biii.     m  the  Kelson  o«*9e  the  oourt 
s#t  aside  its  ©rder  allowing  the  filing  of  «  oroag-blU,  while  In 
the  instant  o^s«  It  v&fun^d  to  set  insids  its  orier  strilclng  tnd  dis- 
ftissing  the  9Qunte;clniia*     And  in  the  Kelson  ease  the  oritur  atrlkiac 
the  oross*bill   ttom  the   files  «as  also  appealed  from,   while  in  the 
instant  e%8S  it  w^s  not*     However^   the  Supreas  Court  held  that 
n&KS  of  these  orders  v^s  appealable  and  the  appeal  was  diiaisfsd* 
the  oourt  said  upon  this  question: 

<^The  errors  mselgnftd  by  ^pr^eilant  that  sva  pirtinent  to 
tbis  'Appeal  srej    (1)     The  oourt  erred  in  aetting  •side  ita 
•rder  allowing  «,^peiisnt  to   file  his  amended  -^nd  sup  .lement»»l 
eross-billj    (?)   it  errsd  in  refusing  him  le-re  to  file  aush 
orosa-bill;   ^^nd    (3)  it  erred  in  striking  from  th<*   filea  aush 
oross-bill. 

the   pdrinoipnl  contention  of  appellant   in  eupuort  of  his 
assijpissint  of  <»rror3  is«   thr<t  the  at^tute  -•uthorlring  ths  Auditor 
ts  appoint  ^   re«eiver   for  the  ?;urpo«*»B   'ifore8?»id  is  unoonstitutional 
So  f-?r  »B  this   r<?cord  above,   no  orier  whsterer  has  been  ent(*red 
in  this  O'^ae  exoept  the  orders  oonc«»ming  the  )*nsaAr  and  cross* 
bill  of  'sp:«ll?>nt  which  hnvs  ^slre'dy  been  reoited*      Is  decree 
or  order  wh^rtevsr  has  been  ent«r'='d  by  the  court  on  the  original 
bill  and  ansvsr*     An  order  dismissing  n  cross-bill   in  o  suit  in 
ehitnoery  is  interlocutory.     There  is  no  interlocutory  ordsr 
satered  by  the  oourt  rippointing  »  reoeiTf>r  or  confirming  ths 
appointment  of  one  by  the  ^^uditor*     There  is  therefore  mo  order 
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0»  deerce  In  the  o«iie  thnt   Is  Tevl«»nbl«  by  «lther  th« 
App«llnt«  Uourt   or  this  court.     This  oourt  h^n  freruantly 
held  th  t  neith'T  **   -srit  of  <?rTOT  nox  ?vn  sori©»*i  will  lie 
froa  «  d««re^  disaiiaslng  r>   orosa-blli  until   the  whole  on»« 
la  dl»poa«d  of.      igleece  ▼,   %sggll.   13   111.   31;    aognhpn  ▼. 
mlMjt  ^*^  i«i»   109:   Vii.lg;ve  of  Harlom  v.      uburb-n    iftilroad 
^.,   209  Id,    20l.» 

It  ftpF«»r«  froa  this  record  thnt  purau'snt  to  1»»t»  gr«nt«d 
in  th©  ord«y  of  Februfsry  IS,  lsJ39,   psrt  of  which  is  sovjijht  to  bs 
appealed  fr«ai«  the  d«fend<itiit  filed  her  nnsirer  and  thus  isitvies  ««rs 
formed  o&  plal&tiff*s  oomplaiat  and  tht  defendant's  ^mewv  »  ichioh 
i*eiMs  and  still  are  pending  and  uMet;;r«ined  in  the  iiuperlor  -ourt 
of  3o0k  OoiUftty*     It  appears  th?^t  the  issues  whioh  <^re  sou^a^t  to  be 
raised  la  the  ootinterslala  m»f  well  be  settled  in  the  onuse  '^s  it 
la  loft  ponding,  as  the  s^^iito  issues  &ro  rnised  in  the  plaintiff's 
eosaplsiat,  and  fox  that  romson  this  ?»ppe«il  should  be  di«ni«sed,     soo 
V^.a.  Houses  y*  thorng.  m  Jll.  App,  S4S;  Frgngg  v.  City  of  M-jTlon.  ?9T 
111,   Apft,   3§3,  whioh  -are   in  tho  nsmin  «ippiiCf;ble  to   the  contention 
mMe  by  the  plulntlff. 

It  is  also  eontsnded  by  tho  plaintiff  th*t  the  oo\>ntAr-olAla 
iffts  properly  disodssed  ^eoauso  It  wtas  not   filed  as  a.  psrt  of  the 
answer  tas  r^qulrtd  by  the  Civil  Prnotloe  hot.     It  aopesrs  froa  ths 
reoord  th%t  on  July  3&,  1938,   the  defendant  filed  her  oouBterolela, 
%nd  th't  the  plaintiff  then  filed  her  ootion  to  iisaiss  ths  oounter^ 
oliils  ^ittong  others  for  the  rst^son  th^t  ''(I)   OounterolKla  is  laprop#rly 
filed  |3^r3uant  to  Seotlon  38  of  th«>  CItII  Prnoties   ^ot";    9sotiMk  St 
of  the  Civil  jPmotloe  Aot,  paragraph  Z  provldos  as  follows:     "The 
oounterolala  sha^ll  bo  s  part  of  the  ^nswor  and  shall  be  desigastsd 
as  oounterol&lm," 

Upon  a  like  question,  whioh  wno  before  this  oourt,  the 
Stapreme  Oourt  in  HRlley  v,   ^Mlley  s?>t.   Bunk.  I'M  111,   333,  saldi 
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»    •    *   *  under  thft  ^9th  ?;eotlon  of  the   i^rfiOtloe   Act,   1b  tot  ions 
M.  Otmtr^otti.   th«»  defenrmnt   h'VinK  rl>-imt   '>,,r.init   the  plaintiff, 
*Mf»y  ple^d  th«    ^nme,  or  give   aotloe   th'^reof  .-n-ler  the  fr«n«Ti*l 
isaue,   or  un(ie>r  the  pl^n  of  payment;'    nnd  this  is  the  statute 
tander  which  «  notioe  of  ^ot-off,   •>ione,   ooull  be  nr^de  «Tr.ii'»bl*» 
tber©    *ns  her©  no  plesa  filed  uncl^^r   which  euch  ^  notice  oo\il<l 
b»  given,   ^md,   standing  alone,   it     -a   properly  atrloken  froa 
%he  files,  •• 

ThlB  oourt   in  i^odeaoh  v,    ^atey.  71  ill,   App,  482,  ui^n  n 
lik«  question  s^ld: 

"the  rlg^t  to  give  notice  of  'iet-t>^f  under  the   .:eiv»rnl  i«que 
atmns  under  the   gener«5l  issue   properly   Dle«'ted«     The  general 
t«8Utt  having  been  improperly   pleaded  nnd  atricVten  froai  the 
fll«»,   the  e!»v{«e   should  be  trented  ng   if  the  notioe  h>»d   been 
filed  without  any   plea,  and  the  9t«tute   t^ives  no  right  to   file 
notice  of  aet-off  un«eeompftnied  by  any   plen,     H >ving  been 
filed  without  rigjht   it  ^^aa   propefrly  atriolten  fro*  thp   filea," 

Mm  al»©  mth  V.   ^-^otl?,  S84  111,  App,  71. 

A  further  reaaon  tbf^t  the  oeurt  wna  juetlfi^d  in  entering 

an  order  thst  the  atti»oha«a%  ?*rlt  be  released   -a  th«t  the  defendunt 

failed  to  ooaply  ?fith  iiul®  43  of  the  Superior  Oourt,  ^hioh  proviies 

%»  follows; 

*ln  any  snse  of  «tt'*ohaent   in  nid,   where  in  *n  notion  on 

ooatr?»<3t  the   plaintiff's  demnnd  ie  for  unliquidated  dnm^f^t,   it 
shall    cm  neeesst^ry,  before   ?sny  -^rit  of    'tt-^ohiBent   iasuee,   th-^t 
t|u>  plaintiff,  hi«  agent  or  attorney,  apply  to  Judge  or  Ulster 
in  Shanocry  of  thia  Qourt  and  be  ex?*sjin©d  un'ler  o^th  by  euoh 
Jttdg«  OT  Stester  oonoftrning  the  o^^use  of  'iotion;    »ni  th^reuoon 
sueh  Judge  or  Ms?ster  shsll  endorse  upon  the  affld-^vit  the  laouat 
of  daainges  for  is^hich  the  writ  ahaii   issue, •* 

This  rule  w^^a  not  ooaplieft  with  by   thie  defendant.     The  rule 

whi0h   ia  oontroillng  is  otnted   in  lewa^n  t-   .l^^t^i^ie  v.   The  Inter» 

::t'^:te  irToduce  wo..   306  111,   &pp,   370,    (Abet,)   in  whieh  the  sourt   eeidi 

**0^EB!«g«8  are  a^id  to  be  liquiinted  where  they  o«n  "b*  deterained 
from  the  contr^iot   itself,   or   fro«  the  contract   -nnd  the  riilet  of 
law  applio  ble   thereto,      ^here  It  ia  neoe«^?vry  to  introduce 
evidence   iwsfore   yinintiff  ^■-■n     rove  his  c-ae,   the  Inaages  are 
said  to  be  uniiQuid-ted,      .  pvuying  this  test  to   the   wffldpvlt  ia 
question,   re  think  it   is  m^nifeat  th>9~t   wl^^intiff  would  be  uOAble 
to  prove  hia  onee   without   the   introduotlon  of  evidence.* 


when  we  ocme  to  exQaine  the  elaia  alleged  to  toe  b^aed 
upon  n  contr^ot*  we  find   froa  this  Oontraot  that  the  plaintiff 
is  !«lleged  to  heve  agreed  to  pay  the  sua  of  aeney  equel  to  the 
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ifiXeT«n%i,  (Seiinquent  pen»ltle0«  costs  of  entlmntca  And  SOIl  of  th« 
pjrinoipni  of  the  aald  8p«iolnI  a8sft9^m«nt  urx;n  its   fnoc^  and  it  is 
%h0  oontraot   for  tbe  recovery  of  th«  speolml  tssssfiaMints  lilsgsd  to 
li%ir«  he  en  paid  that  la  oontrolXing,   ^nd   it  sesaw  th-^t   it  would  bo 
Wfi9B9s%rf  to  «stf%blish  the  d%«agea  sought  to  be  rfiooTsred*     Ttom 
tlio  authorities*  the  oXalst  Is  unliquidated  wher«  it  is  nsooss^ry 
to  detenalns  ths  iusount  of  ^ttmn^tta  from  intrinsic  evidenos* 

F»«  an  sxaeilnati&n  df  ths  other  questions*  ws  think  ths 
Qm^Tt  did  xmt  ®rr  in  entering  the  order,  and  further  that  the 
^Tdmt  ymm  aot  tm.  appe^lthie  ©ae.     fhercfore,  under  the  nuthorltles 
«€  hairt  oltedf  th@  a^ppeal  is  disalsaed* 
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m.  jBstici  mmt  otix^mm  the  opinicm  or  i^t  court. 
This  is  ^n  app«a  by  th«  def«n(lsnt«  as  a«mb<»rt  of  th«  Xllinoit 
nming  Q@mimiQm  fjr©«  »  3u<%«ent  entered  by  the  Cireuit  ^ourt  of 
§^k  aowaty  iprii  7,  1939,  wherein  th«  oourt  direot«d  th-'t  r 
p%mmp%orr  ws^it  of  mandf^^iu*  issue  'jgainat  th«  defend»nt*  as  ■•■b«r« 
0f  th«  lUinois  B^olag  Gomalasioa,  coaHanndlng  the«  forthwith  «nd 
without  delay  to  grant  and  i^nm  to  the  plaintiff,  J.    -).    yikel, 
^  lie«n«©  m  «  trainee  eoaformabl«  to  hie  aoplie  tion  d»»ted  J'^nu^ry 
li,  1939, as  provided  by  an  iket  of  the  aen«rnl  Aar.eably  of  the  stnte 
of  liXlnoi©  known  «®  the  Horse  ;^olng  />ot,    in  force  June  13,   HS7 
and  liil  '^aeadaente  thereto  and  amendatory  th«»reof« 

The  original  petition  for  raandnaue  wn«  filed,   ^oeordlng  to 
the  reoord,  on  April  29,  1938,  to  whioh  the  defendtinta  filed  their 
joint  end  several  aaevers.     Upon  the  t'^king  of  proof  on  the  issues 
joined,  the  plaintiff  thereafter  filed  an  aasBded  and  suppleaentsl 
petition,  seeking  the  iaananoe  of  ^  treiner*8  lloense   for  the  ye«ir 
193t  instead  of  1938  »b  sought   in  the  orlglma  petition  to  »hloh  the 
defendints  filed  an  ssended  joint  and  qeversl  «ns*>er.     The  plslntlff 
replied,   and  upon  the  new  Ismiea  joined,   a  trlnl  «%o  h»»d  before  the 
oourt  upon  the  f^ets  and  the  law,  «nd  After  a  hearing,   judcvsnt  was 
entered  by  the  court  granting  tbe  writ  ?ls  pr-^yed  for  by  the  plaintiff. 

The  fa«t8   as  they  appear  in  the  reeord  nre  th«t  the   pli^lntlff 
«ade  ftPPllo^tlon  for  a  horse  traln«r«s  ll««nae  for  the  year  193« 
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«ad  ftgmlA  in  J«inunry»  1939«   mnd  applied  f»r  a  ■iailar  lioanac   for 

tit«  ye%T  X933«  to  expire  i^ooember  31»  X939,  thnt  ho  tond«r«d  tbo 

statutory  Ilo$ii.4«  fe«  of  ;i&«00f  but  ^"-a  refvaod  tho  iio«ns«  bj  tho 

detendanto*      It  appos^ro  from  the  «tipuXatlnn  of  faots^  being  «  treno- 

orlpt  of  the  pTooeedlngs  h»d  ttofore  the  Illinoia    'xioing  OofwiieaioB 

Vkpon  the  petition  of  the  plaintiff  to  review  the  order  theretofore 

«nter«d  by  the  Iliiaoia  HROing  Ooaniasion  ruling  the  niaintiff  off 

the  tr^eks  of  lilinols   for  life  beoauee  he  hind  entered  and  moed  in 

%  oertain  tnom  on  ^uguat  13»  I93S,  a  horee  known  ae  "My  Bene*   aa 

s  3-year-oXd  in  violation  of  the  rules  covering  oorrupt  prnetieee* 

In  this  prooeeding  the  plaintiff  «aa  repreaented  by  the  ^nme  oounael 

1^0  }f9t9  represents  him«  and  after  extended  hearings  the  Ooaaieeion^ 

oojag^osed  of  the  unme  ma^i^ta  who  nre  defendanta   in  thia  onuae,  on 

Oetobssr  S&,  1935«   entered  the  following  order: 

^The  Illifiole   ^nolng  Ooffimieslon  after  '^  thoroufpi  Mid 
exhnuative  he^^ring  finda: 

1.      IhBt   *My  Bsi&e*   WSL8  %  oolt  born  in  the  year  1932  out  of 
the  dua  *Mrdie  L«; 

S«     Thfit   *  Birdie  l*   ^na  crippled  in  1993  nnd  without  foal 
at   aide; 

3*     That  the  oolt  *i^  gi^ne*  w^e  broken  »a  i  yearling  In 
1333J 

4«     ftfBBkt  the  oolt   *Uy   Bane*   wne  pelded  in  the  year  1933  and 
thnt  DO  notice  th<?reof  r,^B  g:iven  to  The  Jookey  Club* 

&•     fh^it  the  borae   *&9y  Bnntt*  wne  q  moing  3-ye«r->old  August 
15,   1935; 

6.     Tiiat  the   Hegistrntion  v'^ertifio-te  of  The  Jookey  :;iub 
of  the  horae   *My  Bane*   m^B   iasued  upeb  frilae  repreaent-^tion  of 
the  d^^te  of  birth  eont«ined   in  the  ap/iio-  tion  for  regiatr^tion 
•ade  by  J.    'J,   i?;lkel  on  the  9th  day  of  Oetob^r  in  193?. 

it   is  therefore  ordered  th'st  the  order  of  i-uguet  lo,  1935« 
entered  by  the  Stewards  nt  l.inooln  >ielda   ';'i»oe  Courae  be  ^nd  the 
aaoMi  is  hereby  approved;   th^^t   the  lioense   ia^ued  by  the  Illinois 
R«0lng  OeauBission  to  J*    0.   Mikel  i«  hereby  r«>voked  «nd  thxt  the 
Huolng  Asaoei^ition  under  the   jurisdiction  of  the   Illinoie   F-nelng 
Ooaaiseion  »re  herehy  ordered  to  denyto  J.    D.   uikel  all  privileges 
of  their  respective  rnee  eouraea," 

and  it  w^s  upon  these  proceedings  snd  this  order  th^t  the  defenlants 

relied  when  they  refused  to  ie^e  the  lioenss  desired  by  ths  plaintiff. 

TIM  plslntiffy  over  the  objeotien  of  the  defendants,   oreaented 
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tdstimooy  •« eking  to  esti^bllsh  the   fnot  th<^t  **lfjr  B«b«"«  the  hora« 
own«d  by  the   plaintiff,  wn»  a  *;-y«ar-old  and  not   a  :5-y#«»r-ol4  «fa«n 
h«   r>«oed  Rt  liinooln  ^l«ld«  on  August  16,  1935,   Or.  M«rrillat,   the 
px-inoipfil  vltnsaa   for  the   plaintiff*   stated  thot  the  horee  waa  » 
i~year«-oIdi   that  he  pronounoed  him  ^j)  laontlis  old  ^fter  hie  exAaina- 
tlon  nt  the  reouest  of  Dr,  MeXntosh,  r  ▼eterln'^rlnn  for  the  plnlntlff, 
but   Bt,  Meliliip,   n  ireteriDaTlan,   who  testified   for  the  defend%nta« 
stated  th^t  when  he  examined  the  horse  on  ^^ugust  15,   1335*  he  wma 
36  aisnths  old  instead  of  2K)  asontha  old  anl,  therefore,   n  3-year-old 
n.nd  a©t  a  3-y«ar-old« 

It  further  a|3p«»r«  from  the  record  th??t  on  NoTeaber  4,  Ittf* 
the  plaintiff  MiK:«l  filed  a  petition  for  a  writ  of  eertiorRri  to  the 
Superior  Ooutt  of  Oook  Coiinty,    Uo*   25S-15631,   seeking  to  review  the 
flaai  ©Td#r  «at©red  by  the  Cesffiisslon  on  Ooteber  35,  1935,  ruliaf 
the  Gisintiff  off  the  trneka  for  life;  th^t  ofter  a  he^sring  the 
Superior  Oowrt  entered  an  &td^T  on  February  7,  1336,   qupahing  the 
writ  of  oertiorari  and  diemiasing  the  petition  of  Uikel,  snd  upon 
Sfpe&l  the  Appellate  ^*©t4rt,   i-irst  i^istriot  of  Iliinoia,  ?3:?  111.    >pp. 
S32,  sfflrmed  the  order  ©f  the  superior  ^^ourt,  thereby  refueing  to 
ouash  th€  record  aade  by  the  Coaaiiasion  wherein  the  plaintiff  waa 
ruled  off  the  traok  for  life;    that  the  final  Judgaaat   in  thia  oauae 
is  raa   judicata  to  the  iaguea  of  fnot  raised  by  the  plaintiff  in  hia 
repliofttion  w^e^^ein  he  denies  the  right  of  the  defendanta  to  rel^«« 
to  issue  hia  a  i4oense  on  aoooimt  of  the  order  entered  Ootober  35, 
1335;   that  on  Ootober  25,  1935,  the  olsintiff  filed  a  bUl  in  enuity 
in  the  Superior  ^ourt  of  Oook  Qounty,  ifo«   398-12352,   agsinat  thaae 
diefend!»nta  to  enjoin  the  defendaate  froa  interfering  or  preTsntlttf 
hisa  from  entering  or  running  any  of  the  horses  of  the   oisintiff, 
including  "My  Bane"   referred  to  In  the  order  entered  Ootober  35,   19S6; 
that   in  ^nld  equity  oroeeedinge  it   ^^s  oontendod  th>9t   the  aaas  issuoo 


^pJ,M'o^n 

mAQ^rcm 

^i  Wcl 

^„* 

\4  Kidman* 

■-    M  n.  ...  .* 

,.>^..^   «.  ,.   ..^...-a^"^  no.  tsid^:  »4li^-  ^i^apliKAaEd  fuel  ^. ...  ic 

.  .^^i^ix  1$  tt^Ht^p^  imit  ^tim^  &u.^ 


.»T 

.       ^>i 

« 

■As.aaOi 

># 

;a£SI 

ttt  at 

9b 

Iff 

t>**T2di^t     "<»/• 

fl 

.  mi  i*Mt 

r\ 


4 

wpre   involved  1^.9  J>r«^   involved  in  thla   prooAVdlng,   th  )t   It  nm  to  th« 
f»ot  that  "Idy  BaJi©"   WHO  a  S-ye^ir-old  «nd  not   a  a-jter  old  on 
August  15,   1935«   whan  he  wr-s  r<ie«d  by  the  plaintiff  '<9  «»  Ti-yeaT-oldj 
th^t  thereafter  the  Superior  ^ourt  austnined  the  aotlon  of  the 
d«fendmnts  to  disnlsa  the  r^iit«!nded  and  «uppleaent<^l  ooaplAint  filed 
by  th«  plaintiff  la  siild  equity  prooeedinge;  thrtt  the  notion  to 
dlenise  as  siaatmined  by  the  Superior  wourt,    pleaded  the  '•etion  of 
the  Superior  Gowrt  ©aa«  Ko«   35B-15631,   involving  the  oertior'^rl 
prooeediage  aad  the  subaequeot  aotlon  of  the  Appell>fte  ^ourt,   Firat 
Qlatriet  of  IXliaola,   a9S  111.  ^vp*  ^^^$   as  regi  Judio-.t»i  nnd  eateppel 
by  the  verdlot.     It  ia  upoa  th«  faeta  ^^s  they  appeiar  in  the  reoord 
thtt  the  defe»dgiEta  seek  a  rivers;  1  of  the   Judgaent  entered  by  the 
trial  court  granting  the  writ  of  aandamua. 

t%  appe^^ra  froa  the  reeord  that  the  plaintiff  here  aeska  te 
«o«pei  the  p«rf©rsi9Bee  of  a  olaiaed  right* 

the  dutlea  of  the  defeckd^nts  in  the  inatant  oaae  na  aeabera 

of  the  Illlaois  itaelag  eojaniseion  mre  provided  for  by  Oh,  8,   See,    :»7*, 

«hl6h  aet  ^%3  passed  June  13,  1937,  and  is  entitled  '*Horae  r^aolac"* 

Aaiong  the  provlsiona  of  the  stritute  it   is   provided: 

"f^  Ceamlsalon  sh&ll  have  the  ri^t  to  gr^nt,  refuae,  auaiMBd 
or  vlthdrav  ileeaaes  to  home  ovnera,  trainers,   jookeya,   ^^nts, 
mpprentleea,   grooaui,   atsble   foreatta,  exercise  boya,   veterin^rl^^na, 
vnleta  and  platers  to  engage  ia  their  vooatlon  within  rAeetnok 
enoloaurea  of  licensed  rixoetraok  R8i>ocietiona.      -uoh  iioenae,  when 
Issued,  ah^ll  be   for  the  period  ending  Deoeaber  31at   la  eaeh 
ye^r  for  a  nominal  fee  of  not  fsore  than  i^5»00  •   ♦   •     The  Ooaale^iea 
9h?)ll  have  the  rl^t  to  en»ot   auch  nslea,   regulationa  nad 
oonditiona  neeeassTy  or  prop«r  for  the  enforeefuent  sad  aupervlaioa 
of  the  datlea  and  rectuiremente  in  thia  pnragrnoh  oontAlned*** 

Thla  aot  vsa  enaoted  in  1937  aa  en  aaeadaeat  to  the  original 

Boree   melag  ^ot«     Prior  to  th^t  tlae  there  ima  ao  apeolflo  prevleioa 

granting  to  the  Illinofta   ^AOlag  Coaaiaalon  the  pew^r  either  to  great, 

r^^fuse,  auapead  or  withdraw  lleeaaea  to  horae  ownera,   trninera, 

Jodkeya,  cte»,  and  the  defendanta  oontend  that  ualeaa  thla  atatate 
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laipoaeii  a  duty  upon  tlie  dnfendnnt^,  >«oting  «(•  th«  Illinol«  Rn«iBf 

Qommi9»iGn,  to  grnnt  tr«iin«7*i»  lloflnae  to  the  plaintiff  the  prnftr 
of  tbe  plaintiff  for  n.  writ  to  oomp«I  the  granting  of  auoh  Xiocnst 
«U0t  b«  dbBf$ated«    *^ndi  arnggost   thnt   nn  exnoBinntion  of  this  '>ot  t« 
d«teTmlB«  whether   «fuoh  a  duty   ia  Imposed  ia  pertinent. 

Upon  an  examination  of  the  order  direoting  the  defendants  t* 
i»mk*  a  trainer*  s  license  a»  applied  for  by  the  petit  loner*   we  find 
thit  the  order  directs  the  defendants,  without  delny  to  grnnt  %nd 
issue  to  the  plaintiff  nM  relator «  J.   D,   uilcel*  a  license  «s  a 
trainer*  oonformsble  to  his  applio^tion  dnted  Jnnuary  19*  1939* 
heretofore  tendered  arwi  t^resented  by  hia  to  «ald  defendants,   for  the 
period  ending  Sooeaiber  31,  1939*     the     Supreae  Court  in  the  e«*se  of 
Yhc  PeovM  v,  Village  of  Oak  PnyTc^  356  111.   154,  held,  rhere  by  the 
passing  of  time  or  the  happening  of  eoae  other  obtuse  the  oireuostunoes 
hsve  a©  ohs!>Bged  that  the  writ  of  atgindasinjp  *ill  be  of  no  cir^otio*! 
benefit  to  the  petitioner  the  eourt  will  refuse  the  writ,  nnd  where 
th«  petitioner  asks  for  a  writ  oomatamiing  the  holding  of  an  election 
on  a  eertain  dMe,  i^ieh  d&te  has  passed  by  the  tiae  the  o>tse  is 
presented  to  the  Supretse  Court  for  decision  on  appeal*  so  that  mo 
real  benefit  will  neorue  to  the  petitioner  froa  the  iesuanee  of  the 
iprit,  there   is  no  reason  for  deciding  the  ease  on  the  aerits,   ind  the 
a.ppe«l  win  be  disaissed  even  thou^  the  trial  oourt  awarded  the  writ, 
§0  «•  find  th-f^t  the  period  of  tine   for  this  license  had  passed  by  the 
tiae  the  ag^tter  was  i^esented  to  this  eourt   for  r\  decision  on  appeal* 
»iid  applying  the  rule  of  the   Oupreaoe  Oourt   that  as  no  real  benefit 
will  accrue  to  the  petitioner   from  the  iasuanoe  of  the  writ,  there 
wo\ild  be  no  reason  for  paasing  upon  Xhtr  Merits  of  the   controT^rsy  as 
presented  here*   the  appeal  will  be  disaissed  eTCa  thou^  the  trial 
oourt  awarded  the  writ.     For  the  reasons  stated  the  appeal  is 
dismissed* 
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flift  plaintiff*   Oh^^7lS8  L,   ttoPartlin,   is  the  suocesaor  ia 
tTi38t  iiadey  the  terms  ©f  ^  trust  decKl  signftd  by  o>rl  a,   C«x1s«b 
and  Pdfa  0>Krl3Qn»  drted  January  26*  1939,   and  reoord«d  ia  tli« 
iieeoxdey's  Office  of  Cook  bounty  on  Febru»ry  5,  1923,   ?•  Doouawat 
»&•   i0377115.     The  plaintiff  sts  suoh  auooesaor  tru8te<>   filed  a 
eoffiplaint  in  the  Giroult  Court  of  Cook  Oounty  to  foreolos*   snid 
truat   dsed,   Skllegiag  hia  appointment  as  guooeaaor  trustee,  the 
defi^ult  in  p&yaent  of  eert?iin  bonds  snd   int^reet  coupons  Mkd 
praying  for  s.  foreclosure  of  s^id  trust  deed  and  «  decree  of  sale 
under  the  teras  of  snid  trust   deed,   for  the  benefit  of  »11  bond- 
hoXdere.     A  deeree  of  ^«aXe  v^a  entered  ia  aeid  foreoloeure  prooeed- 
ings   finding  that  there  rf-  •  due  the   plaintiff  for  hia   attorney*! 
fees   the  sum  of     S,450,   for  his   feea  na  suooessor  trustee,    '?35, 
&ad  to  the  bondholders  the  sum  of  ^57,480.44. 

The  State   Hutual  XI fe  AsMumnoe  Oeapeny  vms  aede  a  party 
defendaat*  «a«  duly  served  with  euanoaa  aad  wxa  defaulted,     nie 
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deore©  oont&ltt«<!  -.   finding  that    «ni(l     tf»te  Mutunl  Life    vf»frur'<no« 
Oosipaay  wfflis  fliad*  0  p«rty  def«ad  nt   for  the  Tegison  th?«t   it  hnrt  onld 
o«»t«in  tmx«a  on  the  prop'jrty  h«rein   inTolved,   but  timt   the   ««l(J 

•tftttt  Uutunl  Life  Aeouranoe  Oomn-ny  never  hnd  wnd  nerer  oli^iaed 
to  bsve  iny  interest   in  the   9«ld  property;     nnd  th%t  any  turee  It 
C8^  have  p^ld,    it  paid  only  .no  t»  volunteer  »tnd  tfiftt  It  wne  not 
entitled  la  this  action  or  in  any  other  ftotlon   it  mij>ht   ini«ti- 
tute,   te   the  return  of  all  or  any  part  of  the  woney  ubc-^  to 
pay  0Ald  taxee.   The  decree  further  found  in  p'>r«Krflph  ?4  thereof 
that  under  the  t«?n»f?  of  the  trust  de^d  Involved  herein,   the  truntee 
h«e  full  oower  iHuad  authority  to  bid  at  jany   aole  whioh  ai»'y  occur 
herein  snd  t©  pay  for  eald  bid  la  bonds  secured  by  the  trust  deed 
involved  herein,   or   by  applying  the  credit   found  to  be  d .e  hla  in 
the  decree,  against   such  bid;     tbat  in  the  event  anld  truBtse,   the 
plaintiff  herein,   should  bid  in  the  prnaiaee  involve-^   heroin  at 
the  sale,    imoh  trustee  ehnll  have  full  power  j^nd  authority  without 
ftirther  order  of  the   cmirt,    to  tsledge  the  Certiflc«te  of    "le   ieeued 
to  hl»  pureunist  to  sueh  sale,  or  the  title  to  the  Dr>«i«e9  involved 
herein  after  the  period  of  redeajption  hae  expired,   ne  security  for 
aay  loan  to  hla  for  the  pttrpo!=?c  of  osying  oresent  nr  onnt  due  tpxes 
on  the  prewiees  involved  herein,    the  oof^te  of  the  foreclosure. 
Including  attorney* «  feee,   trustee' b  feea,   trwater^e  feoe,   coMilesion 
sn    such  lo»n,    title  charges,   ooxirt  conte,   etc. 

The  decree  ordered  thAt  unless  the  nmountP  of  Aoney  found 

us  by  the  decree  were  peid  within  three  days,   the  pron^rty   involved 
be    90ld  and  thst  at   the  foreclosure   sale  the  olnintiff,  ne  euooee^or 
;ru?tee,   ai^ht  bid  «*t  the   s?»le  with  tjowere  ^e  found  in  the  preceding 
I«r«gr9ph.      The  decree  nipde  r^servwtion  of  juriediotioi.   for  the 
furw5Be  of  ndviPinp   and   instructing    the  plaintiff  in  reepeot  to 
hie   oower?*  "Od  duties  sp  trust   e  un^er  the  B«»ld  truet  deed,   end  to 
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au}>ervla«  And  direct  tii«  said  plaintiff  In  fUrth«T  udmlni^terlng 
tto«  aetid  ««tate  «iiid  to  p«0«  on  all  c[UA3tions  o<>no«rning  th*  tal« 
or  tli«  aM»rtgaglng  of  the  prenalses  involved  herein.     /<n  order  -^nt 
©atered  Auguet  l&,  1937,  amendinf;  the  decree  of  foreoloaure  by 
.«3)ciag  findings  setting  forth  Article  16  of  the  trust  deed  eought  to 
he  foreoio^ed  upon.     A  ««!«  wag  held  on  /^uguet  16,   1937,  pureuant  to 
the  foreclosure  and  the  plaintiff,  as  auooeaBor  trustee,   purchneed 
the  preaises  involved  herein  for  165,000,     The  aaeter'a  report  of 
@&Le  found  thnt  the  hid  of  the  |>l:9intiff  was  H^de  ourouHnt  to  the 
proTiffiohe  of  the  tnist  deed  foreclosed  in  this  o»»u9e,   whioh  girea  the 
sftld  »»oo«3®©r  truste®  the  right  to  fipply  the  credit  found  to  be  due 
hia  in  aaid  deoree  agninst  hie  bid*     On  July  8,  1938,  alaeet  >«  yeir 
tfter  the  entry  of  th®  decree,  the  State  ^^utual  Life  AsAumnce  Ooapanf 
filed  its  petition  to  vacate  the  decree*     this  petition  s^ta  up  th-^t 
the  petitioner  being  the  owner  of  certain  property  deaeribed  in  8»ld 
petition,  vm-dtf  pmfss»v^  of  the  taxes  for  the  yes^ra  1938  to  1933,  both 
inoivaive,   in  order  to  naint^ia  ita  lien  upon  aa^id  property;   th^t  the 
t&x  billa  obtained  by  the  petitioner  in  order  to  pay  aaid  tnxea,   in 
@ilition  to  the  i^roperty  on  idiich  petitioner  had  h  firat  aortgage, 
iaeiuded  resi  estate  owned  by  the  defendant,  Dor«  C-^rlaon;   that  the 
potitloner  had  m&de  payi^nt  inadvertently  of  tnxea  in  the  aim  of 
%S,444«^  on  the  preaiaea  involTed  in  the  foreoloaure  prooeedlnfa  aad 
th'it  thereby  the  petitioner  had  ncouired  a  lien  to  the  extent  of  the 
aaount  of  suoh  payiient  ahioh  ia  prior  a.nd  paraoount  to  the  lien  of 
the  trust  deed  sought  to  be  foreoloaed  herein;   th»t  the  petitioner 
w^s  naaed  as  a  party  defendant  in  this  o«»u3e  and  wfia  duly  aerved  with 
auaaons;  that  the  %ttorneye  for  the  petitioner  had  no  notice  of  the 
fnot  thRt  the  potitioner  had  aade  auoh  payment  of  taxea  nnd  that  prior 
to  the  return  d?«iy  of  «aid  suaaons  the  petitioner* a  attorneys  inquired 
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of  til*  »ttorn«]r   for  the  plnlntl^ff  lierein  tlie  r«*i9on  for  its  b«iiif 
Mulc  n  party  to  this  proceeding  iind  thnt   tb©  ♦ttorn^y  for  th« 
plaintiff  represented  th»t  the  petitioner  vn.9  made  §  perty  to  the 
prooeedings  beos^iuse  the  petitioner  m'^9  made  the  owner  of  '^  iefioienoy 
deoree;   that  the  petitioner  v^e  dcoelved  thereby  nnd  did  not   file 
an  answer  and  mlXowed  a  default  to  he  enters  mot   it;  nnd  praying 

that  the  order  of  def*»uit  and  decree  of   ^^le  ent("red  herein  be 
▼semted  and  set  nside  %nd  that  there  b<>  r>..  re  -^le  of  the  nreaite«  aade 
and  th'^t  out  of  such  resale  the  petitioner's  lien  for  euoh  tares 
paid  by  it  tee  first  paid  before  payment  of  -^ny  oth«r  lien. 

Fialntiff  filed  nn  answer  to  this   petition,  denying  th«t  by 
the  alle^d  payieent  of  taxes  th.-^t  the  petitioner  ao<^ired  any  kind 
of  »  lien  whateoevt-r;   specific  denial  wns  «ade  that  plnlntiff't 
attorney  represented  t©  the  petitioi^r's  'Attorney  thnt  the  petitioner 
-mn.s  made  a  party  to  this  prooeeding  beonuse  the   oetitioner  was  owner 
of  a  defioienoy  dearer  and  etstes«nt  was  asde  that  the  i^.ttorney  for 
plaintiff  did  not  at  ai^  tiasie  aiake  any  euoh  represent »t ion;   that 
the  petitioner's  attorney  tvioe  telephoned  the  pinintiff'a  attorney 
find  on  ea«i^  oeeasion  as  rely  asked  the  plaintiff's  attorney  for  s 
letter  in  shioh  Fi^intiff  agreed  to  take  no  aoney  judgnent  against 
tae   ^^titioner;   tha,t  the  plaintiff's  attorney  gave  suoh  a  letter 
to  the  ;^titloner*3  attorney;   that  the  petitioner  is  a  sere  Toluntesr 
%nd  is  entitled  to  iu>  lien  upon  the  prealses  inrolved  herein;   that 
the  plaintiff  as  trustee  in  the  trust  deed  involved  in  this   foreclosure 
eheelMd  t^  oondition  of  the  gener^il  tares  froa  tiae  to  tias  <tftsr 
the  default  on  February  1,  1934;   and  thf»t   sinoe  suoh   inrestlg^tlon 
!^owed  that  the  taxes  on  the  prealses  inrolred  herein     were  being 
pald«   the  plaintiff  refrained  froa  foreclosing  thelien     of  said 
trust  deed  for  soae  three  years*  slnee  apparently  the  net  ineoae  froa 
said  prealses  w^s  being  applied  by  the  then  owner  to  the  peyatat  of 
general  taxes*     This  answer  was  Tsrified  by  the  plaintiff  in  this 
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0n  January  30»  1939,   the   plnlntlff   filed  n   petition  In  this 
©am«e  settlis^  up  thjt  tbe  plaintiff  ie  now  the  holder  of  the 
sB«Miter»»  deed  ooverlng  the  property  involved  herein;   th?*t  the  decree 
entered  herein  provided  that  the  Court  retained  Jurlsdlotion  of  the 
IMtrtles  to  the  suit  n.'od  the  euibjeet  matter  thereof  for  the  marpeee 
of  advising  nnd  inetruotlng  the  plaintiff  In  reepeot  to  hie  powttf 
fijad  di^tlee  na  Tniatee  under  ?ifniA  trust  deed,  nnd  to  supervise  mid 
dlreot  anld  plaintiff  In  further  adttlnlstering  a^ild  estate;  nnd 
for  the  purpose  of  passing  on  sll  questions  In  oonneotlon  with  the 
sale  or  aortgaglng  of  th^  preiBlaea  Involved  herein;   thit  nn  dlaolooed 
hy  the  petition  of  the  St^.te  Mutual  Life  Assuri&noe  Coan>Hny   filed 
herein,  a&ld  oospai^  appears  to  have  paid  by  mistake  gene  ml  taxes 
on  the  proi>®rty  iirrolved  herein  to  the  extent  of  tS,966«87{  that 
the  petitioner  had  arrajig^^d   for  %  settlement  of  said  olnla  hy  psylBf 
s?*ld  eoBpajay  one-4i«ilf  of  the  amount  oaid  by  3?sld  eootpmny  on  »ooount 
of  fmid  tmxesj  that  la  addition  to  said  sua  the  trust   will  hnve  to 
^y  oosts  and  fees  inourred  In  the  foreclosure  proceeding  and  t>ivee 
and  other  expenses,  &11  of  which  oh'^rges  are  v -lid  charges  against 
the  trust  estate;   that  to  pay  aald  charges  the  petitioner  hns 
arranged  to  obtain  s  iosn  In  the  amount  of  *10,500;   thn  the 
petitioner  helleves  it  would  he  to  the  best  Interests  of  the  trust 
to  sake  suoh  loan  and  to  disburse  the  proeeeds  to  pay    tald  Btstt 
Mutual  i»lfe  Assurance  Ooapany,   .<»?^ld  foreelosurs  fees,   trustsee  fees, 
t   r<«@,  etc.;  and  In  order  to  ascertt^ln  the  wlshee  of  the  beneflelarles 
under  the  trust   (the  holdt^rs  of  outstanding  9nd  unpaid  boado  secured 
by  the  trust  deed  foreclosed  herein)   thr^t  the  petitioner  had  caused 
a  letter,  copy  of  nhicfa  le  attached  to  3«tld  petition,  to  be  sent 
to  all  of  aald  beneflolarlea  at  or  nbout  the  date  said  letter  bears; 
that  the  owners  and  holders  of  the  bonds  scoured  by  s-^id  trust  dsed 
are  ouoeroue  In  nuaber  »nd  widely  scattered;  th^t  soae  of  suA 
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eviuir«  asd  holdtre  ar«  unkru>wa,   nnd  la  oth«T  Omtva  tht  ftddre«s«a  of 
owmars   «nd  holders  of  ««id  bondu  and  lnt«r«st  ooupons  nr«  unknown} 
th.%t  th«  int^raat  of  all   auoh  oimera  nind  holdSYt  of  •aid  ton4a  ur* 
lientlo^I  vlth  the   interests  of  the  bondholOera  OAdo  pirtiv*  to 
tUd   pttltlQ^i;    that  Ohnrles  H.    Alb«rs«   as  Re>oeiT«r  of  th«  Lako  vio« 
it^te  Baak»     alter  i^lehl  and   Anna  %ddiker  nr«  the  holdora  of  bonds 
s#enir«d  by  the  tinavt  cl«@d  herein  foreeloned  ^nd  they  «r«  aadt  pnrties 
to    'Sld  petttioB,    individually  r-.m  -s  -^   claaa  r«preisentiiig  all  the 
unpaid  holdert  of   b^nds  and  interest  coupons  aeoured  by  the  trust 
deed  inrtolved  herein,     the  prayer  for  relief  requested  thnt  the  court 
find  t&%%  the  petitiosiear  had  full  power  to  negotiate  and  oonsuiaast* 
the   settleaiei^t  with  the  St?ite  Mutual  life  Aasur^noe  OompHny;  to 
!*pproTe  and  authorise  ssid  gpttletaent,   'vnd  to  find  thnt  the  petitioner 
as  trustee  has  fttii  ponrer  to  mortgage  the  trust  property  and  %• 
!iutho7iRe  th€  ajortgaglng  of  ssid  property* 

Attmohed  to  &uid  petition  is  51  letter  lotted  January  19,  19S9« 
^ddre«»ed  to  ths  "Holders  of  Bonds  signed  by  aarl  a,  Carlson  aeoured 
ijy  Property  at  33Sf-69  Broadtray,  Chiosgo*,   vhioh  aets  forth  ths 
filing  of  the  foreoldsHre*  the  puroh^^se  of  the  property  at  the  sale, 
the  expiration  of  the  period  of  redaaption  ^nd  th«)t  the  plaintiff 
holds  title  to  the  property*  subjeot  to  ▼  rioue  unpaid  lteas»  et««, 
for  the  l>«nefit  of  the  bondholders;   th»t  the  3t«t«  Life  Assuranse 
0Qmp9Mf  during  1934  paid  by  slst^ke     5«366*e7  on  taxes  on  the  trust 
property;  thnt  when  the  insuranoe  ooaoany  diseoTsred  their  mistake 
last  year  they  started  suit  for  the  return  of  their  aonay  by  filing 
a   petition  in  the   foreclosure   proceeding;    thit  after  the  elapee  of 
oAoh  tia«  and  mfter  negotir^tions  tluit  plaintiff's  atteraay  arriwed 
nt  &  tentative  ^ettleiaent  with  the  insuranoe  ooapany  InrolTlng 
paysent  to  it  of  one'4isIf  Afa  claia,  or  appraxiaately   fSf013«65 
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In  retiurn  tot  n   full  reie>  3«i   fvo«  th«   inauraaet  ooapany,  itnd  t)i« 
s«ttX9«aiit  iu>t  to   b«oome  fln<?.I  until  th«^  bondholdert   'lootpt  by 
©ie«|ui««o«i3«fti    ttx^X   th«  plelntlff  proposes  to  plno«  n   aortgaga  on  the 
t¥U9t  property,  dvi®   in  flv«  ye-^ri,  dr^^wlng  IntPrent  ^t  the  r«t«  of 
Si  ^T  «»nnuB,   in  the  mna  of  1^10,500,  to  pay  off  taxes,   the  said 
Inssuranoc  ooaipany,  oourt  oostn,  attorney's   ff^^s,   trustee's  fees, 
eostmiaaion,  <$t«»;   th^xt   if  the  holders  of  on*'third  or  taore   in 
priaeipaX  aao'.mt  of  the  outstanding  %nd  unpaid  bonds  file  written 
l»^jeotiona  to  th#  oonauaiaating  of  the   ^fores'^id  eettleaent  with  the 
$tate  ilutu^l  l>ife  Assurance  Uo,   or  the  lAaking  cf  th«  sorkgnge  which 
6i^^@otlona  are  t©  to®  filed  with  the  piskntiff  within  fifteen  i»»ye, 
thsn  th«  pisiatiff  iriXl  not  a?fite  the  settXemftnt  or  the  aertgaK** 

Anaa  ioddiker  wn.&  n^ned  ss  a  defendant  in  aald  petition  in 
a  ;epr«3eatati-v«  oapaeity  and  was  duXy  served  with  suaaons*       he 
prepirfid  mod  filed  her  answer  and  oounter-cXain,   indiTidu^XXy  xad 
^M  aite  of  the  0X&9M  representing  aXX  of  the  unpaid  hoXders  of  bonds 
ai^  interest  ooupona  secured  by  the  truat  de«d  involTSd  herein.      .^4 id 
an3w«er  set  up  paragraph  34  of  the  forecioaure  deoree;   thr^t  s^id 
l^xagra^^  of  said  decree  is  supposed  to  be  b»sed  upon  the  t^ras  of 
th@  trust  deed  oontifiined  in  ArtioXe  16  of  the  said  trust  deed}   that 
sftid  Article  13  do#s  not  provide  as  is  found  la  paragraph  34  of  the 
decree  and  that  there  ie  no  px'ovialon  In  the  trust  deed  girlng  the 
said  plaintiff  any  auoh  poiwjr  aa  is  found  to  be  gr^tated  in  aald 
par«gra]^  84;   thnt   &niA  {mragrafdi  24  ia  so   far  as  it   finds  that  the 
plaintiff  Is  aatltXed  to  aK>rtg^ge  the  proalses   inrolved  herein  It 
BOt  based  upon  the  t^rms  of  the  trust  doed  and  is  Told  and  of  ao 
effect.     It  is  further  denied  that  a  settleaeat  as  outlined   in  9fld 
petition  is  for  the  best  interests  of  the  within  eetato  aad  that 
Xe^ve  to  eonsaamte  s^^ae  should  be  denied.     ^Iso,  denial  Is  aado  tkat 
the  petitioner  is  entitled  to  the  relief  prnyed* 
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A  eouiit«8r'>-oXftia  <»as  ni«d  by  said  Ann«i  Boddiker  «hi^  "idept* 
pavagraipii  XO  of  the  petition  f^ni.  files  the  oounter-olnia  for  nnd  on 
beitmXf  of  all  of  the  unpaid  holders  of  bondis  nnd  interest  ooupons^ 
aeoured  ^  the  trust  deed  inirolved  herein;   th-'t  such   prooeedings 
'nnwe  been  tc^icen  hereia  as  shoK^n  hf  the  ooaplaint^  the  r-^rious 
-nsw^ra,  the  decree,  the  order  «imending  th«  decree  of  foreclosure 
entered  herein  «ind  all  of  &nme>  are  ande  «  part  of  the  co\inter-ol«i« 
?ta  If  inoerporated  therein  in  full;   th«t  on  July  ?-'^,  1937,   a  deeree 
*ss  entered  l»rei©  and  lairagraph  34  of  s'^id  decree  is  set  out   in 
fail  in  said  ooyjat^r-^iaiia;   that  the  only  powers  granted  to  the 
plsintiff  are  eontaiiried  in  Article  10  of  the  trust  deed  i»nd  that 
stid  fertioi®  16  does  net  grant  any  poi»er  to  the  plsintiff  to  awke 
»  HKjrtf^g!©  ©B  amid  papealites;  thnt  the  bondholders  h^ire  nerer  h>»d 
any  notice  of  the  fact  th&t  paragraph  34  of  eald  decree  contnined 
profiaions  conferring  additional  powers  and  rights  upon  the  trustee, 
oth«r  th^m  those  set  forth  in  aaid  trust  deed;   thnt   a^^id  plsintiff 
framdulently  saased  s^ld  decree  to  be  entered  herein,   containing 
stdd  «^<ldltional  powers  not  gr«%nted  to  him  under  the  teroks  of  stld 
trust  dead;  and  ^at  plnintiff  hea  never  given  any  notice  to  iny  of 
the  bondholders  until  the  filing  of  the  petition  herein,  of  the  entry 
of  the  decree  l^rein  containing  such  additional  ooeers  not  oontoilaed 
in  astld  trust  deed*     th»t  under  the  tcms  of  said  trust  deed  there 
is  no  pQv^T  grajat^d  to  snid  trustee  to  pledge  the  title  to  snld 
prealaea  as  security  for  any  lonn,      rhst  the  trustee  has  not  the 
9uth««lty  to  mske  %ny  lo^^n  upon  9>ild  prealses  or  to  pledge  the  title 
to  i.t\%d  presdses  nn6  that  the  bondholders  hnve  never  at  any  tiae 
ftuthorifsd     ;^ld  trustee  or  gr^^nted  to  hia  sny  nddltlonsl  powers 
other  than  those  eent^ined  in  snid  trust  deed.     The  power  for  relief 
requested  the  court  to  detersine  that  the  count er->cla la  ims  filed  as 
a  represent  tlwe  suit  on  behalf  of  all  bondholders;   th^t  the  counter- 
clala  be  treated  as  a  writ  of  error  ooraa  aoblf  ar  a  bill  of  rewlev 


»i*fc  >i«»  tD  Ji  '11881  am*  «i»Tt  flffC  fc  «« 

•t 

Jt>«»<i«it#  Mf  slide 


t 

h*sreln  nnd  tltst  the  oourt  review  nnA  revise  ^nid  deeree,  aK>dlf7ing 
a^ae  by  etriklng  froa  a^ld  decree  the  proTlsions  la  sAld  parwgraph 
S4  of  said  deoree  uhloh  are  not  oontnlned  in  3ald  truat  deed  fore* 
oioeed  upon  herein  and  for  general  relief* 

the  plaintiff  filed  ?«   written  motion  to  strike  the  counter- 
6i?*lm  of  Anna  i^oddlteer  on  the  gr«und  th-it  ?»  decree  of  foreclosure 
hnd  been  enter*»«i  In  this  cause  «nd  that   It   Is  too  late  to   file  a 
oo«nt«T-<slai«8;   %nA  th*^t  the  oomplalnt  stated  in  the  oouat'^r-clitia 
le  not  one  of  which  a  court  of  ecuity  will  t»ke  oognicnnce*     Uoon 
a  heaylBg*  the  court  entered  an  order  on  Mtny  10,  1939,   striking 
^mragraphe  ^  to  5^   lieth  InclusiTe,   of  the  count er-olttia  of  ftnid  Anna 
^ddiker,  all  of  aald  pmrngraphs  relating  to  the  nlleg^tions  ouidc 
ai>aderning  the  trust  deed  and  p^Tn.gT&vh  B4  of  «aid  oounter-elnia* 
Paragraphe  1  sad  6  of  the  counter-clAlm  relating  only  to  "n  scoount- 
iiif  to  \m  fiX«d  hy  the  plaintiff  were  allowed  to  st'tnd* 

XipQn  a  hearing  of  the  petition  of  the  r^lalntiff  and  the  A.nsver 
of  kmi%  a0ddik:er,  the  court  found  th^t  the  St  Ate  Mutual  Life 
nssurance  haa  or  claims  to  have  dome  Interest  in  the  property  InTolved 
herein  by  reason  of  tbe  payment  of   J5,366«87  auide  by  s'^id  oonpany  on 
@oc9unt  of  t&zee  on  s-^id  property,  ithioh  Interest  v««s  found  in  the 
decree  catered  herein  to  be  inferior  to  the  lien  of  the  firet  •ortfag* 
bondholders,  but  th^^t  said  insurintnce  oospany   filed  i   petition  to 
vacate  eaid  decree,  which  petition  is  still  pending;   th^t  in  spite  of 
the  finding  in  said  decree,  thnt  it  is  «ise  and  adrisable  for  the 
trustee  to  mik*  a  settlement  with  s^ld  insurance  eoamny.   In  order 
th^t  his  title  be  perfected,   and  to  aT«id  further  litig'tion;  that 
said  cospany  has  agreed  to  settle  all  olaiae  for  one-half  of  the 
■oneys  inadTertently  paid  by  it  on  account  of  taxes  on  snid  property; 
thsit   $Aid  s«ttlem«Bt   is  fair  and  benefioial  to  the  trust  herein,   and 
th^t  the  eourt   should  approve   saae,   th«t  cests  and  fees  incurred  la 
the   foreclosure  rensin  unpnid  together  with  taxes  and  that   it   ie  t» 
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the  b«»t  interest  of  the  truat  eatr*t«  if  the  proposed  settlsasnt  is 
tm4m  and  taxes  And   foreolosurs  oosts  nna  expenses  vrsrs  paid  now, 
ao  th' t  farther  iaterest  will  not  aoorue  on  the  a^jme;   that  in  order 
id  giSttls  the  olalm  of  snid  insuranoe  oomr^Qny  ^nA  p«.y  thp   ttxes* 
eosts  and  fees  incurred  in  the   foreolosure   prooeeding«  nnd  Hdscell<«n- 
eoi^is  expenses^   it  will  be  neoesaary  to  obtsin  »  loan  on  the  property 
inTolnred  herein  in  the  amount  of  110, 500.   nnd  th»t  the  trustee  should 
)»e  given  leave  to  s»ke  such  n.  tiortgsige;  that  on  or  about  January  1 9, 
I3Sd«  th«  trustee  seat  out  b  letter  to  all  the  beneficiaries  under 
the  trust*  infotmittg  theiA  of  the  proposed  aettlement  with  s^id 
lni!tjir«miioe  ©oapany,  aM  of  his  intention  of  aortgsvging  the  trust 
^op«rty,  snd  asking  suo>  teeaefioiaries  to  file  objeotions  to  suoh 
proposals  within  fifteen  i^sys  in  th«  event  they  objeot^d  to  sithcr  of 
asld  proposals,  and  thnt  to  date  ao  objections  to  either  of  said 
proposals  have  been  filed  with  the  trustee  or  his  -attorney, 

The  court  by  ita  order  thereupon  granted  the  plaintiff  leave 
(a)  to  amMM  the  proposed  aettlea«iit  with  snid  insuranoe  ooar'sny, 
and  {^)  t©  asortgage  the  trust  property  to  the  extent  of  '110,500, 
with  interest  at  B%  jmt  annua,   ^nd  to  pay  all  re^sonabls  oharges   in 
oonneotlon  with  the  aaklng  of  the  aortgage.     Anna  Boddiker,  as 
defendant  and  oouater-olaiaant  objeoted  to  the  entry  of  said  order. 
the  defendant  and  oounter-olai«ant  is  now  proseoutlng  this  appeal 
frea  the  orders  entered  iiay  10,  19S3» 

It  appears   fr(»  the  i^tateaient  of  counsel  for  defendant  that 
there  is  no  disrute  as  to  the   f^^ots,   and  th»t  only  questions  of  lav 
are  InTolved* 

The  first  contention  offered  by  the  appellant   is  that  th« 
bondholders  were  not  parties  to  the  foreolesure  suit,  and  therefore 
the  findings  of  paragraph  34  of  s  Ad  deeree  granting  the  plaintiff 
the  power  to  auartg^^e  or  plodge  the  prsMises  herein  inwolred,  are 
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^o^  rg«  adJttdiO'itQ  or  binding  upon  the  bondhold#>T««  nnd  «pp«lliiBt 
dontenda  thjit  It  wrs  conceded  on  the  he-rinR  of  thie  o«u«e  that  no 
poireT  Is  glvftn  In  the  trust  de«d  to  aBortg-^-e  the  preniaee. 

The  nnawtsr  of  the   plnlntlff  auooeaQor   in  trust   to  thia 
contention  is  th??t   it   iia  ii»ajat«rlni  whether  or  not   the  bondholdera 
usere  parties  to  the  origins)!  forecloaure  proceeding,   ainoe  they  sre 
TBmw  before  the  oo\^rt»  beeause  »  eourt  of  equity  will  not  do  the 
uaeleee  not  of  atrii!:ing  the  power  to  aortg^ge  grnnted  in  the  deeree 
of  foreoloaure  mnd  l^ter  gri^nt  the  power  to  mortgage  pursuant  to 
pt999s%  petition  ©f  the  trustee* 

It  appears  thrt  in  the   petition  here  before  the  oourt  that 
t^e  eroea-^omplmin^nt  is  properly  before  it,  and  in  her  reproaeata- 
tiire  c??p8-oity  eoateiide  th«t  ahe  represents  auch  interesta  aa«e 
m-0«»^n,rf  for  the  i^rpose  of  the  oonaideration  of  the   nveationa 
iS'Tolved^  anS  therefore  if  the  bondholders  hnve  had  proper  notioe 
of  the  proceeding  in  the  inatsiat  motion,  the  oourt  would  hare  Jurie- 
4ietion  to  pass  upon  the  Questions  involved* 

the  ouostlons  for  the  oo&rt  to  dieternine  ?re:    (a)  OiM 
plaintiff  truatee  have  the  ri^t  to  aake  %  aettleosent,  under  the 
direotion  of  sin  equity  ooxirt,   with  the  State  Uutuil  Life  Aaimranoo 
Ccnmany,  who.  It   ie  aiieged,  paid  by  aletake  gener^^l  re-l  eat'^te 
tsitea  on  the  plaintiff's  property  to  the  extent  of  ''6,966,87   (not 
|S,444,80  ao  aet   forth  in  the  plaintiff's  petition),   whioh  aettle- 
aent  involves  reinburalng  a«tid  inauranoe  eooipany  to  the  extent  of 
about  one-half  of  the  eua  paid  toy  Itj   and    (b)  Hwa  the  plaintiff 
trustee  the  right  to  atortgagc,  under  the  rlireotioa  of  aa  equity 
oourt,  the  trust  property  in  order  th-it  it  n<\n  nay  aaid  13,013* 65 
aad  other  expenaea  of  the  foreoloaure  proceeding* 

Article  16  of  the  truet  deed  ia  called  to  our  attention  by 
the  defeadattt*  whioh  ia  »a   follova: 
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"tbat,   in  thf!  ffvent  thio  indtnture   •h-sli   be   for^oloned, 
•   *   *,   if  It  ahwli  deem  for  the   b«Bt  intore«t  of  ftll  th«  holi#r« 
of  gpiid  bond«  so  to  do,   oay ,   in  order  th  t  no  liYnntJ^g*  und«r  tueh 
foreolosur*  oay  13«   tPiksn  l>y   or  «corue  to  nny  holier  of  sueh  bonds 
OTor  nay  other  holders  thereof,   deaaud,   T«oeiT«   %nd  hold  In  ita 
own  naa»  the  oertifioate  issued   purnu'^nt  to  any  suoh  decree, 
and  if  s,^id   preiniaes   sh'ill  not  hnve   been  redoemed  ni   r  rovided  by 
l»w,  «»y  Jit  any   snle  thereof,   unle»»  iuoh   preaiaes   Bh»»ll  be 
puTOhaaed  by  son*  other  person,    persona  or  oorpor'tion  for  the 
full  ajiount  of  the  debt,   bid  for  nxi.\   ouroh'iae   9^i^   praaiaea, 
Olther   foif  tho   full  amovnt  evidenced  by  euoh  oertifieett,  or  for 
aiqr   l«a3  aaount,   mnd  demand,   r^oeiTe  «md  hold  in  it<i  own  n««a, 
as   trustee,   the  deed  iaaued  therefor,  sll   for  the  equ*?!  oro  r«to 
benefit  of  the   poraona  interested  in  anid  eertifie-'te,   •   •   • 

In  the  eT-ent  thrtt  the  truate**  ehnll  under  the   oower  hereby 
conferred,   bid  fot  and  pViTOhri^c  the  s?)id  oresiiieq  or  •^ny   part 
thereof,   it  sh^ll   be  entitled  to  receipt  to  the  officer  mnking 
auoh  Btile   for  the   f\ili   naount  of  its   bid  na  a^ent   "nd  tniatas 
of  the  persona   intereisted  in  s~id  certificate  or   forsoloaure 
deoroe  rntably   for  e.n0h  and  all  of  the;a  after  allowing  for  the 
costs  *nd  expenaeat  of  suoh  foreolosurc    \nd   ji-'le,  and  for  th-xt 
imrpoae   ^ald  trustee  is  hereby  constituted  and  appointed  irrs- 
▼ocibly  the  attorney  in  f^sCt  of  e^oh  and  nil  of  'ssld  tondholdera," 

It  is  advla-^ble  to  continue  citing;  the  powcra  granted  to  the 

j^li^lntlff  as  truste<^  in  the  prealaea  aa  followa; 

«   •    •   »  to  sell  ^nd  convey  the   g!>a»  for  ouch  orioe   and  upon  auob 
teras  and  to  such  person,   persona,   or  corporation,   -^g  to  ■••id 
trustee  asy  seea   for  th©   best  interest  of  all   persona   int^reated 
therein,   .^^nd  until  ariid  trustee  9h<%ll  so  ^ake  sale  of  9*id  prealaef, 
it  ahalX  be  entitled,  to  enter  upon  ^nd  take  posaesaion  of  aad 
protect,  use,   operate  snd  isaange  the  fflsae   (deeorlption  of  the 
premises)   !%nd  after  deducting  all  such  oh^^rges,   costs  and  evpeases 
of  •^s.iii  trust,   ai%y   froa  tioe  to  tise,   as  it  nay  elect,  divide  aB|r 
oonlea  reoeired  by  it  %nd  in  its  hands  reoiaining  ratably  naong 
tl^oae  entitled  thereto." 

This  »rtiele  further  proridea  thst 

*Upon  the  termination  of  the  trust  created  by  this   %rtiole  •   •   • 
upon  the   ^^le  of  nil  the  propertiea  held  by  said  trustee  tor«uBder, 
*   *   *  all  the  bal^.noe  of  the  moneys   refflt^lnln^;  in  the  htnda  of 
aald  trustee  hereunder  shall  be  by  it  distributed   notably  aaoBc 
those  then  entitled  thereto*" 

Xt  ia  e><irneetly  contended  by  this  appellant  that  the  plaintiff 

aequlred  title  not   as  the  reault  of  »  conveyanee  by  the  boMdlieldera 

to  the  trustee  to  hold  for  the  benefit  of  the  bondholdere  upam 

eertaln  oonditlona,  but  title  waa  aoqulred  by  rlrtue  of  a  pewer  of 

attorney  or  aH:eney  expreaaly  conferred  upon  the  plaintiff  by  the 

bondho&dero*     The  agenoy  of  the  plaintiff  aad  the  newer  of  attorney 
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le  «xpr09ftly  s^t   forth  in  ttxio  Artioie  16. 

HoirCTer*   in  dlaouaning  th«  ouestiona  th«»t  w»7   b«   inrolved.    It 

la  «<|ui»lly  ittporfcant  th?>t  th«»   following  p»»rt  of  Article  16  b« 

0oasldflrT«di  by  the  oourt: 

**    »   f   *  find   eisioh  Jind  all   J^ili   bondholders  hereby   wj^ee  to 
pay  wpoft  diimfflnd  his  or  their  proportionate   ahnre  of  the  'o'«iih 
ptytaant  no  required  to  be  mvlt  for  the  coata  and  expenaea  of 
8UOI1   foreolosurt  and  ?.alt;    In  def'>iult  of  paysant  of  nny  tuoh 
aaa  to  -mtd  trustee  on  demand,   said  trustee  aa«y  «ue   for  «nd 
raooTer  the    ".rme,   %nd  the   jsame,   if  not  otheruiee  repild,  to  said 
tiruataa^  shall  oonitltute  ^-  lien  upon  the  interest  of  ^txf  peraon 
lnterast«d  in  said  oertifionte  who  ahall  hive  90   i^iif».<\  to  p«y 
th«   «!»«•,   and  «ald  trust**?!  rsay  ret'^in  the   s«!«e  out  of  th^   firat 
au^naya  realiaed  fro»  said  premlsee  or  otherwise  j^poortion^bla 
hereunder  to  »uoh  peraon  ©r  peraons*" 

Sd«  ee  ««  have  Indlsnted^   it  la  l«rg«ly  for  the  oourt  to  oonaidar 

the  provisions  and  the  olreu»8t<9noes  under  which  thia  pl<iintiff  aeeks 

te  hsv#  the  eourt  approire  the  order  ss  pr?iyed  for  in  the  petition. 

Mow  upon  th«  gueation  of  faot»  there  deSs  not  seen  to  be  ^ny  doubt 

thit  the  Insur^noe  6o«p%ny  ^id  the  aaount  that  is  olniaad  for  tuxaa 

n^n  the  property  in  question,  mnd  in  passing  upon  thia  ouc^tion, 

the  point  is  rtitiaed  ^a  to  i^ether  the  insur^noe  ooapftny  was  a  Toluntavi 

in  iml:lng  auah  pay^sent.     Xf  ve   follow  the  suggestions  na  oontninsd 

in  the  record*  the  iteai  wms  included  among  other  iteaa  of  the   inaur«noe 

coarjaay  «R^«a  it  r«oeived  the  tax  bills  froa  the  olerk  of  the  county, 

aad  thereu;>on  it   pnid  the  saount,   ^nl  it  doea  not   upps'^r  that  %h» 

pD.ya0nt  such  ^s  wan  nlda  could  be  considered  a  relunt'try  one.     Tha 

rule  considered  by  the  oourt  as  controlling  is  stated  in  tba  •«■• 

of  t3U3h  ▼.   Qarlo^riinH  &   Distributing  Co.   et  al.,  ?10  111.   App.   399, 

which  is  th<%t  the  rule  which  prevents  tha  reeoTsry  of  ■•nay  voluntarily 

paid  under  a  aistake  ns  to  thft  law  ^^nd- under  a  claia  of  ri^^t  daee 

not  apply  to  nn  action  by  a  enrrier  to  recover  freight  chtrgeo 

refuadsd  by  it  on  intt'rstnte  ahipaents  under  a  aistake  ns  to  aaevBt 

of  such  charges  as  regulated  by   the   Interstate  Ooaaeroe  Act.      In 

this  %otion  of  the  insurance  coapa^f  to  recover  aoneya  uaed  in  the 
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pnymint  of  its  tnyien  it  i*.p\ytiuTa  tber*  ir«tt  a  ■istfilitt  of  fnot  ia  to 

th«  aa»uat  du«  for  tdx«8  by  t.he  lniturn.noa  ooapany  i^han  it  raoalTad 

the  bill  foT  8uoh  taxes*  vhioh  Inoludad  th«  aaount   in  qua tt ion.      #• 

think  undl«r  the  oirouast^snoea  th%t  th<!r«  «ia  a  proper  olaia  ande  bf 

'te«  iasuTaiio«  ooapany,  ssnd  that  it  wna  proper  for  the  oourt  in  thia 

meticsn  to  ftpprov®  th«  settlement  whioh  vtas  offered.     The  next 

quaatioh  i»  f^M  to  isrh@th€7  the  oourt  wts  empowered  to  iirect  thnt  a 

mortgage  be  executed  by  the  piwlutlff  to  eeoure  thia  aaount,   together 

^ith  other  Ooats  of  the  foreoloeure  proceeding.     It  ia   the  general 

rule  tha^t  the  oourta  are  controlled  by  the  proTlaiona  oontUned  in 

the  trust  deed*  tout  we  think  oourta  of  eqvity  hpye  Jurladiotlon 

where  It  is  timm&B^tf  to  protect  an  estnte   ao  th^t   the  benefit  of 

the  property  aay  not  be  lost  tHxxxaiKxsiizs  to  the  bondholdera.     Thia 

the@rf  Is  $mpperted  ^  the  authorities  cited  in  the  oaae  of  'Stephens 

'^«   Oelliaea*  374  111*   389.     In  that  os)se  the  oourt  while  not 

approving  the  decree  th^t  i?^a  entered  by  the  trial  oourt,  sitid: 

"^'^ere  the  trustees  cannot  under  the  existing  oirouastnnoes,  or 
aajr  eircusistahc^e  th.-t.t  oan  be  (anticipated*  so  aaaase  the  trust 
fund  as  t©  c^^rxy  out  the  if)l?«»in  intentiona  of  Ita  orentor,   snd 
such  Girounst^ne@8  w#re  clearly  not  within  his  oontespl'^tion  or 
the  subject  of  a^  direction  in  the  soheoM  of  the  trust  na 
formulated  thd.  prescribed  by  hlai*   a  case  of  neeesolty  is  presented 
requiriag  the  intervention  of  n  court  of  ecruity*  which  aay  iireot 
B-  iPb^m^  iM  the  ^^n»4c;:e^ent  of  the  trust   fund  if  by  such  ch%nKe 
the  i^fiifest  intention  of  the  cr«-^tor  of  the   trust   say  be  crried 
into  effect.      (Pennli^cn  v.    ?setropQlitan  ttuseu«  of   Art.  65  I.  J, 
&Q»   11;  P5  iitl.   Rep.   468.)      -o  in  ^  o^se  where  the   ineoae  of  the 
trust   ijrope-rty  is   insufficient  to  pay  the   taxes   '»nd  the  body  of 
the  eat'^te  xs  xn  danger  of  belrn;  lost  entirely,  the  court  will 
order  the  Bale  of  «11  or  a  part  of  it   in  order  to  preserre  it 
ma  far  as  possible.      (Vorls  v.   Sioaa.   68  111.  b88«)  Under  the 
olreuwitaBees  where  the   income  of  the  trust   property  la  insufficient 
to  pay  t^x^s*   special  nssesscisnts,  eto«*   without  aodiflction 
of  the  tt^rss  of  the   trust*  the  court  may  and  will   aodify  ite 
terns  and  the  use  of  the  property  aa  apecified  by   tha  ere-; tor  of 
the  trust  ^nd  permit   f^ra  laada  to  be  plotted  ^nd  sold  jib  town 
lots.      (Johnf  y.   Montgomenr.  :?6b  111.  31.)     In  all  such  cases* 
howerer*  the  main  object  of  the   o^rty  cr<»"ting  the   trust   is  best 
suboerTOd  by  the  court's  notion  <vnd  ths   intsnt  of  the  ore;<tor  of 
tho  trust  QCtuigilly  carried  out.* 

iwA  then  in  the  oaso  of  Oary  r.  u^ry^  309  111,  330*   the  court  ia 

Sfwaklng  of  ths  trust  la  question  said: 
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**The  power  of  n.  court  of  oh^noftry  to  modify  «  truit  uiidtf?  th« 
.  oondltlous  which   »r«  ahoim  in  this  o«i««   is   firoly  establishtd 
In  tlii«   3tflte  by   n  »frl«8  of  Iwoioiont,   voae  of  which  -ire; 
Ourtlas  V,   ijyown.  29  ill,  :;^.6l;  Unle  ▼,  iiol».  146  id,  ??7; 
Sma^^  i^HZSirm  id.   e40j   uonegre  y,  .laiker.   n4  id,   113; 
^^ytfi  ▼.    iffbry^^^  S59  id,   115;   Johim  ir.   ^ntaoa^^ry.    ^65  id, 
31»      In  the   first  of  the  {«?   c^^aes   it  ia   3'>iai      *2.xi(:«noie«  oft»n 
siTlse  not  oonte«pl^.ted  by  the   psTty  cr«»   ting  the   tru»it,   «nd 
i^ioh»  hnd  th«y  b««n  antioipated,   would  undoubtedly  h'vTe  bean 
provided  for»  n^ertt  the  nil  of  the  <?Oi;rt  of  ohnnoery  uutt  be 
InTokftd  to  grsnt  »elief  Imperatively  reouired,  and   in  suoh 
o^set  th«  ooiiTt  muat,   -^a  far  as  n^y  be,   occupy  the   pl-^oe  of 
the  pnrty  ere  ting  the  tru^t  ?^nd  do  with  the  fund  wh^t  he  would 
bav«  diotsted  hnd  he  sntioipwted  the  eaert^ienoy,  *   " 

Wb«n  ««  ooa^  to  consider  the  faeta  ^m  they  appear  in  the  reoord 

ibere  litigation  isay  ansue  vtaieh  would  wubj^ot  the  trust  property 

to  litigation  expense  ^.nd  result  in  a  judgment  which  would  m«ke 

It  eabarrmaeing  for  the  bondholdors  and  may  Jeopardise  the  neeots 

upon  which  thisy  depend  to  apply,   in  &  oosioure,  upon  the  naount  th^t 

is  due*  the  court  undxsr  the  oirouastanoee  say  direot  th^t  thie 

trust  deed  securing  the  payaiente  of  certain  aoneye  ahdll  be  exeeuted 

tif  the  plaintiff,     fe  may  s^y  further  th'^t  while  it  w^e  the  duty  of 

the  heldere  of  the  aeouritiea  In  this  trust  deed  to  Day  the  expense 

of  litigation  B.B  is  provided  for  by  the  trust  deed  itself,   it  does 

not  appear  that  there  hfts  been  a^  offer  by  the  bondholders  to  »ld 

In  the  payment  of  the  Bj^penae  ^nd  costs  of  the  foreclosure  r>rooeedlng 

0O  flse  to  In  a  siei^sure  reduce  the  naount  of  the  aortgage  neoeesnry  to 

pay  the  aaount  brou|rht  about  by  an  iidjustnent  nnd  »  settlement  of 

the  InsuraAOe  eospftay*s  elsfila;   tb«t  by  reason  of  such   f>stiiure,  the 

boncBiolders  are  not  in  a  poaition  to  ooaplsin  because  of  the 

Inclusion  in  the  nortgeige  of  the  noKmnt  due  for  eosts   in  the  fore- 

elosure  proceeding^  and  «e  think  It  wms  proper  for  the  court  to 

Include  in  the  aertgnge  the  r^smmt  due  for  expenses  in  the  foreclosure 

proeeedlag* 

^ere   is  one  other  cuestioa  to  be  considered*      It  is  eontended 

by  the  defendant  «ind  orass-eoaplninant  thit  there  is  ao  tlae  fixed 


i9vit$  etf«  #«^t^ifli  i)4sm>  iis^tl^  ttnu&a  xim  i;cl^  -  -a 
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fflthlA  «hi9\x  the  poimt  of  b%1«  g7ft»t«d  to  the  plaintiff  •hall  M 
«x«i*elfi«<l«  And  no  tlate  fixed  within  whieh  distribution  shall  bs 
tt^ds  to  the  bondholders i   th^t  ths  povsr  of  anls  is  thus  rspugnnat 
tQ  the  rul«  ai^alast  perpetuities  jjtnd  is  roid,     'lowever,  ths  title 
to  this  property  is  vested  in  the  trustee  for  the  purpose  of 
dlspoalhf  of  the  3a.'se«  th  t  the  laaount  of  the  sole  if  spprored  b/ 
oeiiTt  «.iid  received  ehall  ije  proportionately  applied  to  the  psyaent 
&f  the  aeveral  interests  seoured  by  this  aortg<^ge»     As  «e  h«T« 
lMl@J!?ted«  the  title  vested  ^t  the  time  when  the  legol  estate  was 
o#iiveyed  to  the  trustee*     He  Is  snpowered  of  oosweying  the  imaedlate 
aM  Absoluts    f#e;   there  is  no  suspension  of  the  power  of  <«lienMtion 
sjad  the  Question  of  perpetuities  cannot  arise, 

flMi  i^lj^latlfi  in  this  BOtlon  oalls  the  attention  of  the  oourt 
to  the  ease  of  Unxt  v.   pw^mm,^,  147  IU,   598,  wherein  the  oourt  oltes 
with  approval  the  following  from  the  onae  of    iobert  ▼,   JorniPie.  et  s^.. 

S9  s.  T.  aa§t 

*"fhe  mte  ereatlon  of  n  tru^t  does  not.   Ipso  f''Oto.   suspend 
the  pew«r  of  alienation.     It  is  only  suspended  by  suoh  trust, 
where   fi  trust-tera  is  orewted,  either  expressly  or  by  iaplloa- 
tlon*  during  the  eaelstenoe  of  whleh  a  s'^le  by  the  trustee  would 
be  in  oontratrention  of  the  trust*     «Aiere  the  trustee  is  eapowered 
to  sell  the  land  without  r^striotion  as  to  tine,  the   power  of 
alienation  is  not  su<§pended,  although  the  '>lien<«tion  is  in  fnet 
p>oatpo3^d  toy  tbe   non-^eticn  of  the  trustee,  or  in  ooneeouenee 
of  a  dlsGr'-tion  reposed  in  him  by  the  orentor  of  the  trust*' 

Then  the  oourt  i^ald: 

<*i0i«re  there  ore  persons  in  being  at  the  orentlon  of  aa  eetate, 
eaptable  of  oonveylng  nn  iawedlnte  ^nd  nbsolute  estate  in  fee 
la  possession,  there  is  no  suspsnaion  of  the  power  of  alienation, 
&bA  no  {^estion  nn  to  perpetuities  onn  arise** 

Me  also  ii^ettler  ▼•      nrner.  343  111*  iOO;   Madison  t.  lABMb 
170  in*  65. 

In  aray'e  Book  on  "The  ttule  Against  Perpettil ties',  at 
jfmmgrm.^  332  snys: 

"AA  Interest   is   not  obnoxious  to  the  Rule  against   ferpetuitles 
if  It  begins  within  lives  In  belag  aad  31  years,   although  it  aay 
end  heyond  thea*' 
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ftttd  »aya  further  In  iptiragraph  334 1 

** Although  the  dootrliui  tb'^'t  nn  tist^tn  is  not  too  remote  If  it 
b«gln«  within  the  Units   preaorlbed  by  the  R\iIo  ag^^inst  Perpetu- 
itiflia  ia  reoognieed  on  both  sides  of  the  Atlantio,   vin'i  -although 
an  opvoaite  Ylew  would  conflict  *ith  th«   f^n'^)*j»ent«l  prinoiplee 
vhioh  i^vem  r:;uegtion  of  reaioteneg^*   yet  thf^re  nrc   eoao   AaerioaA 
oasea  whleh  ?re  not  oonforraable  to  thia  doctrine," 

It  would  aee«  jss  8uggest«?d  by  th*  plaintiff  that  the  general 
rule  ia  th*«t  wher©  pownr  is  given  the  truatee  to  sell,  oonrey  «b<1  die- 
poao  of  the  tr»st  estate  when  the  truatee  aboiild  does  a  e^tlc  evpedient^ 
the  proeeeda  to  b«  divided  by  the  truatee,   and  rhere  it  ia  a  duty  to 
be  performed  by  the  trustee  or  wMa  he  ia  to  exeroine  liaoretlon  in 
the  aanAgement  of  the  eatmte,  an  active  trust  ia  ereated,  and  parti- 
tion will  not  lie,   and  the  ^mT  of  «alo  la  good.     Buoltnar  t.  Cj«j 
303  IU«   373. 

4@  Oorpua  Juri8«  s^&ge  WBO  snya: 


•♦Althovj^  It  ia  n.  general  rule  th^t  a  power  ia  void  if  it 
fflf'y  |JO©iibly  be  exerciaed  nt  *  tlJte  beyond  theiiaits   prreoribed 
by   the  rule  againat  perpetuities,   a  power  to  s^ell  uroperty, 
nlthou^  unlimited  »s  to  titne,   is  ordlnnrily  oonaidered  not  ob- 
noxious to  the  rule,   in^sm^oh  ns  it  oust,  unleaa  otherwiae   provided, 
or  otherwiae  required  by  the  nature  of  the  nurpoaea  for  ahioh  it 
is  ©r^ated,  tws  exeroised  within  «  re  sonsble  tiae,   »ind  »  r#aaonable 
tla»(  is  ordinarily  le»is  th^n  the  period  apeelfied  in  the  rule." 

Tlffaiqr  on  "Re^il  l>rep®rty»  1013,  Par.  394,   aayaj 

^4.     Powers  given  to  b  trustee  to  aeU  or  leaae  landa  nre 
not  invalid  aerely  beoau3@  it  ia  not  erpreealy  provided  thst  they 
ahit^ll.  bo  exeroiaed  within  n  life  or  lives  in  being  and  twenty-one 
yo&rs  therenfter.     Ouoh  posters,  in  the  "^bsicnoe  of  an  expreaa 
showing  of  "^n  intention  to  the  contrary,  oeaae,  <iocor(lin«  to  the 
English  deoision,  either  upon  the  terain^^tion  of  the   trust  or 
when  the  ulti»?3te  legal  owner  ia  entitled  to  eall  for  a  oonvey<>noe 
of  the  leg^l  title,. « 

18MB  wo  ooat  to  oonaiAor  thia  ciu««tion,  wo  have  a  eaao  where  the 
trustee  ia  in  posseaaion  and  hss  title  for  the  purpoae  of  aale  to  applf 
the  aaount  reooived  on  a  claim  of  the  aever»l  bondholiera  aeeured  by 
thia  iBortg^go,  aad  u»jier  the  truat  involved  in  the  litig<<tion  we  are 
not  oonvinocd  that  thia  title  wfaioh  ia  held  by  the  trustee  ia   aubjeet 
to  the  nsle  ?*gniaat  perpetuitiea. 

For  the  renaons  at^tf^d   in  thin  opinion  we   beliewe  that  the  eourt 

did  not  err   in  entering  the  ordera  of    nay   lo,  1939,   th<tt  war*  appoalod 

from  by  Aaaa  ioddifcer,  a  defendant  and  eroaa-oonplainant. 

OHOtRS  ArfXJUIKD. 
DIMIS   E.    8UU.iVAM,    P.J.    ASO   3UKI1,   J.    OOiOUH, 
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J«   aRAT  tUQA8J  Admlnlairt>toT  drf  bonia      | 

Bon  of  the   ■•.sl^te  of  J«   1.  .**i^n5s4»»  ; 

(ia«|ntlff)  |ppellee» 

fmm  a,  SMITH  J  Ex««mior  of  the  lat&t* 

of  HATf  IE  0,    WII.30JK,    D€0«a9«d, 

(oefendant)  .*»pp«liant. 
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*R»    JUSTIGJs   llESII,   DKLlVKBSe  T«S  OPllilOJi  or  THK   OC!RT, 

fh«  plaint  If  f»  «!•  arsiy  Imc&b,  ao  Adminiatrntor  ia  bonia  nom 
tritH  the  will  annexed  of  the  Fat  t«  of  J*   T*   «^llaon«  daoeaaad^  on 
October  10«  1336^    filed  9.  petition  in  the  irobnta  Court  of  Cook 
Oounty.  Xllinoiac  af^ainst  Frank  0.   Smithy  ?^8   ^x«»outor  of  the   eatata 
cf  Hsttie  0*   tvilson,  deee^9ed«  and  others^   for  the  purpoae  of 
charging  the  ist^te  of  H  rttie  u,    -viison  with  the  aua  of  r!7500«   the 
prooeeds  from  the   snle  of  certain  stoek  which  the  petition  tdlagad 
that  Hattle  C.    Wilson*  ^lle   Executrix  of  the  Ustmte   of  J.  T* 
«ilaon«  deceased*   took  out  of  the  esti^tf?  and  sold,  nnd  tha  petition 
further  seeks  to  reolftia  195  sh.«9res  of  stock  tbnt  the  petition 
alleged  the  nnXd  H»ttie  Q,    vvilson*  while  executrix  of  the  iTst^^te 
of  J«  ?•  'Wilson*  deoensed*  took  out  of  the  EatAte  of  J.  T*   "lilson* 
deosAsed*  and  transferred  to  her  own  nasta* 

Qisi  April  30*  1337*  the  Frobr^te  Court  denied  the   pmyer  of 
the  petition  and  an  Appeal  mrHS  perfected  by  the   plaintiff  to  the 
Circuit  Court  of  Cook  County*    Xllinoia*     Tha  olaintiff  filed  an 
Amended  petition  in  the  Cirouit   Court   nnd  the  Cirouit  Court  enterad 
^n  order  which  gri'tnted  the   relief  priyed  for*     Thia  appeal  en  behalf 
of  Frank  u.  Smith*  sa  executor  of  the  i!.at<»te  of  Anttie  C.   *ilaon* 
deeeaaed*   seeka  a  rrrersal  of  that   findini;  and  order* 

The   facts  that  appear  fioa  the  erinsaAS  are:      that  H^ttie  C* 
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liilaon  wfiU  the   executrix  nnd  sole  legftt««  of  the   i:atnt«  of  h»T 
yaxnt^ndif  J.  !'•   '^ilson,  vhioh  eatote  t'^s     •adlng  in  th«  Prob<tt« 
Qourt  of  Uook  Cm^nty,   Illinois,     On  r.eptcaiber  4«  i;)36,  H  <tti«  0» 
misen  di«d  find  Frank  a.   Snitb  •v:i»  naiMd  at  'xeoutor  of  h#r  vill^ 
which  tinm  admitted  to  prob'Jtfi  by  the  I'robntt  Court  of  Cook  Oounty, 
lilinoia*     The  plrtintiff,   J.   iirmf  tuo^ta,  had  b««n  the  attorney 
for  MTrttl*  0,   wiiflon*  whil<»  ahe  vn.9  -noting  f>.9  ffxeoutTlx  of  the 
instate  of  J»  T.    411800.,   and  upon  her  de«tb  the   cliintlff  was 
jsippointed  Adalnlstrator  de  boaia  non  irith  the  will  %nnezed  of  t)M 
^stitte  of  J*  !•   vai8on«  deee(*/:?ed* 

fh«  plaintiff  filed  ^  petition  on  Oot#ber  d,  ld36»  in  the 
ProbHte  Court  of  Oook  Oounty,   Ililncie,  alleginc  th«t  Huttie  o, 
filson,  the  «idow  of  J*  t»   wileon  was  the  eole  legatee  nind  the 
executrix  of  her  late  huabandis  estate  until  her  de«tth  on  September 
4«   l^Z&l   that  <&&  September  36»  X9Z2,  abe   inventoried  %a  an  aaaet 
€>f  the  est^^te  3^  aharea  of  stock  in  the  uniyersfil  Life  inaumnoe 
Qoospany;   th^^t  ahe  eaused  the  qtook  to  be   t r ana f erred  on  the  booka 
of  the  Insurance  Comp'^ny  to  her  na  nn  indlTldwal;   th-^t  ahe  Inter 
«old  195  abarea  of  this  a took  for  ^7500  and  that  uoon  her  death 
ahe  left  e  last  will  >»nd  testament  in  which  ahe  bequeathed  the 
balance  of  the  stock  to  one  trnviUe  Holaea.     The  petitioner  aeught 
to  collect   17500  which  Hattie  0*  wiilson  reoelTed  for  the  195  ah.nrea 
of  the  stock  from  her  estate  and  olaiaed  ownsrahip  of  the  reaaininc 
195  ah?irea  of  atook.     Frank  U,   Smith*  the  executor  of  the  iatate 
of  H??ttie  0,   wilaon,   filed  an  ^naver  to  the  petition  in  which  he 
denied  the  arterial  alleg  tiona  of  the  petition  and  denied  that 
the   petitioner  i?^a  entitled  to  ^ny  of  the  relief  prayed  for* 

On  April  30«  1337«   the  Prob^ite  Court  of  Oook  Oounty*   Illinoia, 
entered  aa  order   finding  that  the  petitioner  wva  not  entitled  to 
the  sua  of  17500  which  Hattie  C.   wHson  received  fro«  the  atvle  of 
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tlie  196  sh^nTea  of  th«  atook  and  thttt  tb«  petitiontr  wna  not 
entitled  to  the   re:anlning  195  ah«irea  of  th«   atoA,      »roB  th«  •ntry 
of  thia  order,  the   petitioner  perfected  an  a;:^penl  to  the  Oirouit 
Court  of  Cook  County,   Illinois,     In  the  Cirouit  Oourt   the  petitioner 
filed  en  amended  petition.     In  thia  umended  petition  it   '^o  nlleged 
%hn\  Knttle  0,    i^ilaon  «»9  the   sole  leg«»tee  in  the  eiil  >^nd  «oted 
aa  exeoutrlx  of  the  eet^ite  until  her  death  on    'eDteaber  4,  1936; 
%1ii%t  on  septeaber  ?^B,   1933,   ehe  inventoried  aa  xin  asaet  of  the 
iat^^te  of  J«  7»   Wilaon  330  ah  ree  of  stook  of  the  'JniTertil  Life 
Inauraaoe  Oofltpany;   th^t  ahe  sold  195  ah  tree  of  thia  atoek  for 
I7S00  and  did  not  deposit  the   money   in  her  ^toeount  aa  •xeeutrix.      It 
ima  further  alleged  th°t  suhaequent  to  the   filing  of  the  original 
petition  the  eertifio^tee   for  195  ahnrea  of  9»i6  stock  were  deliTered 
to  the  petitioner  lof  ^n  order  of  the  Probate  Court  and  aold  for 
#7000,  and  th?.t  no  appeal  »&a  t«&ken  from  snid  order;   th^tt  the  Probite 
Court  entered  an  order  on  ^prll  30,  1337,   that  the  oetitloner  waa 
mit  entitled  to  reoover  froai  the  eat^^te  of  H'>ttle  0.   ^ilaon  the  aua 
of  $7500  and  th^^t  the  stock  in  the  uniTeraal  Life   Inaursnoe  Coanany 
waa  the  property  of  Huttle  C,    wilaon  rand  not  n  pert  of  the  eet^te 
of  il»  ?•   ^llaon*     the  petitioner  prayed  that  an  order  be  entered 
fit»iing  thnt  the  390  sharea  of  stock  in  the  Unirereal  Life  Inauraaoe 
Ooapaay  in  the  poasession  of  H^ttie  C,    vilaon  vera  the  property  of 
J*  T,    Siiaon  and  are  a  pnrt  of  the  :*<a8ete  of  hia  eat^te  and  that 
the  order  of  the  Probate  Court  of  April  30,  1337,  be  Ta^ated  aftd 
th>?t  the  aoM^nded  inventory  filed  on  septeaber  38,  1933  be  found  to 
be  true  and  oorreot* 

The  Oirouit  Court  of  Cook  County,   nfter  a  hearing,  entered  aa 
order  finding  that  H^ttie  C,    Vilaon,  ns  exeoutrlx  of  the  eatate  of 
J,  T»    vilaon,  decesaed,  had  inventoried  aa  property  of  J*  T*   iileon 
S90  mhnT9m  of  stock  in  the   Univeraal  Life   Inaurance  Coapan^;   ths^t 
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after  th»  d«nth  of  J.  T.    Alison,   she  sold  195  abires  of  th«   gtook, 
»ad  the  reminlng  195  shnxes  of  th«  stook  ir^  re  nold  by  J.   ar%y  i,uoa«, 
AdwiBlstrstor  d«  banjLa  jigja  of  the  i^atite  of  J.   T.    m«on,   dvoaattd. 
Ijy  an  order  of  th«  Prob^jte  Court   for  Vf^OCn  on  Jnnu«ry  v.6,  1937 • 
that  390  9hRr©»  ©f  the  common  stook  of  thi»  iJnlT«r«al  Life  ln«ur»noe 
Oempany  laaued  in  the  name  of  J,   r.     lleon  were  on  the  d»te  of  his 
death  hi»  property  snd  aot  the  property  of  H'^ttie  C,     ii«on,  nnA 
that  the  su»  of  #7,000  received  by  the  petitioner  as  the  prooeeds 
of  the  »nl0  of  195  sbsree  ot  s-^ld  stock  is  the  property  of  the 
©state  of  J»  t,    '*llaon,  deceased. 

It  is  th«  contention  of  the  deffmdant  in  this  -action  th-t  the 
©rder  ^nd  findiagu  ar«  costraTy  to  lav,  »ind  he  cslls  our  «t  tent  ion 
to  the  fact  that  the  petitioner  in  thle  aetion  is  the  -^^ainietrntor 
M,  MmIm.  Bm  ^»^  t^s*  H^ttle  «?•   Wllaon,  the  prior  sole  executrix 
had  filed  mn  ^js^nded  Inventory  in  1933,   in  which  she  lieted  ?90 
shares  of  stook  in  the  Universal  Life  Inaur^nce  ^oupany  of  Me«phiB, 
femieaaae;  that  in  133&,  she  caused  all  of  as*id  stock  to  be  trana- 
f«rred  on  the  books  of  the  Goapany  to  her  n^-ae  individually,  had 
sold  one-half  of  said  stock  and  bequeathed  the  other  oneHmlf  by  har 
i&at  will,     r)ef©Bd«nt  then  c^sils  our  *%ttention  to  Section  57,  Oh,   3, 
Par,   38   ill.   ?iev,   3t«t9.   1939,   which  provldee  th-t  where  n  sola 
e:reoutor  diaa  without  hs!«ving  fully  ^iainiatered  the  eats^te,  the  o«urt 
tMf  appoint  an  adainiatr^tor  to  r^dainiator  the  eatnte  not  ulraa^ 
mdainiatered  and  auch  subaeouent  <^daini8trntor  qu%y  mAintniii  propar 
action  on  the  securities  of  auch  fomer  executor  for  the  geoda, 
eh2»ttela,  debts  and  credits  thnt  rre  withheld  or  nay  have  bean  wsated, 
•■baseled  or  adaapolied, 

Tha  action  we  have  before  ua  la  one  to  recover  froa  the  eatitta 
•f  Battle  0,   ^ilaon,  alnce  decejjsed,   the   ^tock  In  quaatiea  which  *^a 
withheld  by  her  as  executrix  of  her  lata  huatoand'a  eat=%te.     The 
rule  *ppllc«tble  la:     where  it   ia  claUed  that  a  rapraaaatativa  af 
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•A  •st'«%tt  has   property   bel^ni^lrv;  to  th«  ••t<<t»  i^ioh   la  olaiacd  bf 

suoli  repr«s«nta%lTe  lnaividualXy«  the  Probnt*  Oourt  hns  luipl* 

authority  to  determla*  th«  own«Tshlp  of  the  property  nnd  it   l«  not 

mooBtary  thmt  sepitirnte  suits  be  brought*     Jlulgow  ▼•   ijilnook.  306 

XU.  App.  Sd6«     The  oourt  in  its  opinion  sMid: 

oflMre  it   l9  olaised  thnt  the  reproaentntlve  of  na  eet^te 
h^a  property   oeionging  to  the  oatnte,   vhloh  la  cl-iaed  by  auoli 
represent -tive  individually,  the  Prob«te  CJourt  hno  aaole 
authority  to  det^^rajine  the  oi^nerehip  of  thp   property,   e«nd  it 
1«  not  neoeesflry  th^^t  n  aep^^r^tc  suit  be   orouffht.     Mnrtln  ▼, 
Itniji*  1?0  111.   18;    ^nmmi  ▼•  aresaler.  164   Hi.   2li;p^2ll 
▼•    Uill^'iBg.   175  lUm  '^PP»   1;  Hoi»  v«   '^obineon,   168   111.   App. 

S©  it  will  be  ssten  th«<t  the  oourt  v»ii  within  its  juriadletlon  when 
it  pagsed  upon  the  o'^nerehip  of  th«  stock  in  c?u<^stlon  sBd  entered 
the  order  n^loh  wr9  entered  by  the  court* 

St  i»  further  chilled  to  our    attention  th-^t  the  atoek  of 
gSLttie  0»  Wilson  was  not  identified  by  the  eviieaoe  of  witneaaes 
i^o  were  familiar  with  her  slgnfiture*     However,  unon  an  eznaination 
of  the  reoord  we   find  th-it  the  oourt  in  peraltting  these  eMhibita  to 
Appear  in  this  reoord  herd  the  testimony  of  Qhnrlea  Orae,  who  teatl- 
fled  th«}t  h«  wr*a  f^miliRr  with  the  signature  of  Hattie  0.   •llaon 
mad  that  Exhibits  1,  3  and  3  bore  the  signature  of  H^ttie  0,   filson. 
Sjtolt  %m  the  eridenee  that  upper) rs  in  the  reoord,   froa  wfaieh  w  ••»- 
olude  thnt  the  oourt  had  evidenoe  before  it  irhloh  would   Justify  the 
exhibits  being  offered  in  evidence.     The  objeotion  nlso  was  mde 
th=^t  the«je  exhibits  wer«  produoed  by  the  Adainistretor  de  bonia  non. 
who  was  in  the  lifetiaie  of  H^ttie  0.   Wilson  her  'Attorney,  and  for 
th»t  reason  thi^  were  inooapetent.     The  fnot  is  th<*t  these  exhibits 
"'T^  inventories,   as  appears  froa  the   faois  of  the  exhibits,   in  whieh 
the   foraer  executrix,  tlattie  C.   Wilson,  signod  sjid  adaitted  thnt 
the  «iteek  in  question  w«s  the  property  of  her  husbfind  in  his  lifetiao, 
^Bd  these  being  doouaents  provided   for  by  law  it  would  seea  tlut  they 
nonld  not   be  inooapetent  beoaase  they  were   in  the  posaea«don  of  Hattie 
C.    'ilson*a  foraer  attorney* 
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The  ether  nuaAtlon  fa  b«  conpldered  in  wlieth<<»r  the  ooiirt  9rT9d 
la  allowing  the  petitioner  to   file   '^.n  mB-^ndecl  petition,   who  point  a  to 
the   Inw  tta.it-   the  tri^il  w»xs  de  novo  ?*nd  aiuat   be  bnj»»d  upon  the  r»etitio« 
heard  when  the  auc'stlone  were  decided  in  the  Probnte  ^ourt.      The 
fact    in  thi«  case  however   i&  th-^t  after  the  objections  were  offered 
by    the  petitioner  on  th«  ground   stated,   they  »er-   overmled  by  the 
court,    -M  Rubseauently,   on  April  11,   19S9,  on  the  notion  of  the 
defendant,   the  court  entered  nn  order  (nHowin^;  the  'tnewer  of  the 
defendant  to  the  original  petition  tr>  st^nd  n^  nn  fl»s»»er  of  the 
defendant  to   trie  naended  petition,   ?i.nd   it   la  euggeeted  %het  the 
defendant  wnlved  hie  objection  to  the  flllag  of  the  eaended  petition 
«bsn  be  t^nswered  the  amended  petition  after  his  aotion  to  dinaiee 
ws?s  denied  and  the  c  une  went   to  trim   on  the  fflerltn.     The  general 
rule  ap  lleif!,   and   it;  -^s  su^get^te^  that  the  defendant   by   fllinp  hie 
answer  w-ived  hie  fe,round«,   jis  above   etated,  end   cannot  ur(  e  the   enei 
objections  to   the  petition  after  the  trlPl  on  the  aerlte.     This  rule 
wat-   followed  in  the  case  of  The  People  v,   bp  pd  of     ur>erviaora^l71 
111.    -op.   48, 

The  order  of  the  court   entared   in  this  onee   la  •upoorter'  by 
the  evidence  n;?  bsrird,   -jnd  fror;..  tvis  evldenod  it  nppe'»rB  "^h^t  the 
©toofe   in  /Tuestiot;  wns  the  property  of  J.   t,   "11  son  In  his  lifetlae. 
This  le  aaply   «unt>orted  by  the   inventoriefi  of  H?»t'ie  C      llson,   hie 
wife,   who  inventoried  the  property  ■'S  bein^i  thnt   of  J.    r,  Ulleon, 
deceased,   ^t   the  tloe  of  hie  de«th.     Therefore,   the  co«rt  waa  justi- 
fied in  en*erint;   the  deoret'^1  or'ler   such  no  w«e  entered  In  this  ac- 
tion,     ^or  the  reasoaa  stated,   the  order    iw  affirmed. 

DEORKTaL   0RDE»   AV^'IRMLD. 

DKSIS   &.    IDL!  XVAR,    P.   J,    .\RD   BUHKE,    J.    CONCUR. 
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MR,    JUSTiOB  HKBEl.   OBLIVKftSO  THI  OFISlOB  Of    iliL    ::'       T. 

This  18  an  act ion  by  the  plaintiff  in  i^ieh  judgment  toy 
aoAf«8slon  for  |2«497«30  w">8  entered  under  the  trraa   ind  provision* 
Of  A  Xe^se  signed  by   the  defend^i^nt*   and  upon  the  defendant's  serernl 
motions  the  court  subs^equently  granted  leare  to  the  defendant  to 
appear  and  defend,      k  trial  wjrb  had  before   the  oourt^   -^nd  the  court 
amde  a  finding  that   1400  was  due  the  plaintiff  froa  the  def^ndnntf 
and  entered  judgaent  on  that   finding*     This  nppenl  is  by  the  plnin* 
tiff  froa  the  judgtiient  entered  by  the  oovrt  upon  the  tri<^l« 

The  pleadings  Consist  of  the  dt<ite:nent  of  oinim  filed  by 
th«  plaintiff,   together  with  nffldairit  and  eognofTlt*   and  the  verified 
petition  of  the  defendant*     This  petition  stands  ss   iefendnnt'e 
answer* 

The  st^tenent  of  olnlm  alleges  th^-t  rent  is  due  the  plaintiff 
under  its  le^se  to  the  defend'>nt   providing  for   43QO«00  s  aonth,   in 
the  sua  of  i300«00  n  month  for  tiro  aonths«   and  1100*00  s  aontb   for 
seventeen  aonths^    or  n  total  of    :3f3O0*      The  plnlntlff  seeks  judg« 
aent   for  tJ?,300,  plus  1197.50  for  attorney's  fees»  n  toti^l  of 
$3«497.50  nnd  costs*     Oefend?«nt*s  petition  sete  forth  is  its  defense 
that   the  plaintiff  and  the  defendant  entered  into  an  oral  screeaent 
to  reduoe  the  rent  to  the  end  of  the  lesae   froa  $300.00  a  aontb  to 
laoo.OO  a  aonth«  and  th»t  the  defendant  paid  thit  aaount  to  the 
plaintiff  to   the  expiration  d<\te  of  the  lease«   sad  therefore   is  not 
Indebted  to  the  plaintiff* 


E*9^i' 


i#  Jl    ij  "U  C 


ti 


^ti  ?  iMTi  tti^jKiAiq  a2t#  mtU  nm  Q(M  i 

ft9^0  ^'St/Alt  «Ms^  '^  &i«:(.l»tftf  ^mmmu^isi  tna  »«)%'£   £lij 

Eli     ,  .  .«<;    irft«it«»l«ll,  94^    9$ 


o 


Th«  stlpulntion  entttred  into  b«t«e«a  the  reepeotlTt   parties 
in  this  cause  set   forth  thnt  no  rent  w^s  pnid  for  the  nonthe  of 
April  and  July*  193:3#   «8  reduced  to     300   per  nonth,   or     40^.     The 
stipulation  further  provided  th^t  the  ouestion  of  »rh<»th«T  or  not  uny 
rent  vf^a  due  other  thfm    AOO  'ifter  August,   1933,   was  dependent 
upon  the  oourt*8   finding  ns  to  the   f»ots,  ,      fiether  or  not  the 

rent  hatd  been  reduced  from  #300  to  ISOO  th,   »nd  if  the  rent 

liftd  not  be#n  reduced  to  1300  per  month,  then  it  vis  stipulnted  «uid 
ftgreed  th?^t  there  would  toe  due  and  onfing  the  plnintiff  ?lon  p«r 
month  frail  Septeaib^r,  1933,  until  the  eitpir^tion  of  the  lense,   plus 
tlie  previous  rental  of  $400  nihioh  was  unpaid*      It  v^s   further  Agreed 
that  in  the  event  there  should  toe  ■%  jud^ent  for  the  plnintiff, 
oredit  w!»8  to  toe  given  for  the  amount  thst  had  been  p'^id  sinoe  the 
date  of  the  ;|udgaient« 

jplfltintiff*s  claim  is  for  unpiiid  rent  on  a  vritten  le«se  undsr 
seal  providing  for  ^  rental  of  5300  per  oionth  froa  ii»y  1,  1930,  to 
April  30,   19M,     It  is  not  disputed  thnt  teo  aonths  rent,  '^aountiag 
%i$  $6(K)  vae  not  paid.     It  is  also  not  disputed  th^^t  rent  in  the 
ftHK>unt  of  $300  per  month,   instead  of   ^'300  per  nonth,  as  pfAvided  in 
the  le^se,  was  paid  for  seventeen  months* 

The  defsndant  contends  th-t  the  plnintiff  in  April,   1332, 
entered  into  an  oml  agreeaent   to  reduce  the  rent   for  the  preaises 
froa  t300  per  aonth  to  ^SX)  per  nonth  to  the  end  of  the  lense*     The 
plaintiff,  however,  denied  th  t  he  ever  entered  into  luoh  en  agree- 
ment,  "tnd  Asserted  that  the  only  «)gree«ent   for  reduction  of  rent 
he  ovor  made  was  for  four  months,   fron  ^pril,  1932,  to  and  including 
JiAly,  1932* 

It   is   ^  ifflitted  by   the  defend>nt  th^t  the  admission  of  the 
le^so   in  eviienoe,   offered  by  the  plaintiff,  made  out   n   orlmg    f-^cie 
ease  in  favor  of  the  plaintiff  and  it  is  also  admitted  that  upon 
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%h9  reoeipt  of  the  leasfi   in  evidenoe  the   burdvn  of  proof  then 
shifted  to  the  dofeminnt  to  ••tnbXiah  by  coanetent  eTliOBo*  thit 
said  lei&a*  had  b«en  aodified  by  nn  oral  ngroeaent  cntorod  into  oh  or 
about  the  noath  of  Aprils  1933,     '^^    -by  the  rental  of  the  pre«ia*e   w%» 
reduoed  froa  $300  per  nionth  to        '     ,^r  laonth  to  the  end  of  the  lenie, 

Xa  support  of  its  defenj«e«  the  defandtmt   Introduoed  two 
witnesses:   Its  president,   ^r.   *nd7Sw  Tllley,  »nd  its  trensurer,  Hr. 
John  L«uia»     Their  testlmorqr  ^ns  tb<)t  they   riAd  both  been  asBoolnted 
with  the  defendant  slnoe  1938,   and  in  April,  133^,  they  went  to 
•••  the  plaintiff  at  his  office,  nnd  <$sked  hla  for  a  reduotlon  In 
the  rent,  «nd  froa  the  Avldenee  It  appears  th^tt  they  testified  "rys 
told  Mr*  Oanp  w®  vould  hnve  to  h^ire  a  ri^duotlon  In  our  rent;   thMt 
se  ootjldnH  pay  lt»;  that  the  plaintiff,  iir,  Osmp,   -^t  thr*t  tlae  suldi 
"1*11  reduoe  the  rent  |100«00  a  aionth  to  the  end  of  the  leise";  that 
they  never  sair  the  pli%latlff  ther«£«.fter,  and  did  not  see  hla  on 
Wnshlngtoa  Boulev  rd;   that  the  only  letter  or  eooamnlO'^tion  they 
evsr  reeelved  from  the  plaintiff  pfter  April,  133:?,  "vas  n  letter 
dftted  May  1,   19:^6,   marked  Plaintiff *s   Exhibit  1,   reducing  the  rent 
after  Say  1,   1036,    froa  ;>200  to  ;;150»     It   further  appears   froa  the 
testimony  of  Ut»   tllley  that  he  «t  no  time  aaw  the   plnlntlff,  or  had 
4ny  further  negotiations  ^ith  him  or  r<«oeiTed  nnj  dsmajada  froa  hla 
up  until  the  tlm    the  judgment  «?8  entered  by  eonfession  in  1337* 
The  testimony   further  shove  thnt  his  coap^ny  continued  to  oeeupy  the 
premises  i^fter  the  explr^^tlon  of  the  le^se   from  ^prll  SO,  1934,  up 
until   the  time  the   Judgment  wss  entered  on  August  30,   1937,   and  that 
<^ft9r  the  explmtlon  of  the  lease  his  ooa::)any  paid  ts   rent   for  vald 
premises  the  sua  of  #300  a  month  up  to  any  i,  1936  nad  1160  per  aoatb 
there  fifter» 

The  testimony  of  both  ^r.   Tilley  !«nd  Mr*  Laaa   la  to  the 
•ffeet  that  they  itt  no  time  reoelTed  ^ny  reglatered  ^stter  from  the 
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plaintiff  di«t#d  April  35»  1934,  nor  the  letter  dinted  Augavt  16, 
19^3*   '^nd  it  is   further  denied  by  e  oh  of  then  th^t  copies  of  31 
rent  statements,   imarked  Pl«intiff*s   i.xbibit   5,   #hioh  were  dnted 
ninthly   from  2ept<^(i^«r  1,   JL93'i  to  /^pril  30,  1334,  showing  the 
Mlanoe  of  rent  due,   were  ever  received  by  them.      The  T5l»iintiff 
Offered  in  evidence  the  testimony  of  thrne  «ritnes<)«>s,    the  origin'tl 
leaae,  notice  to  produce,   o^rbon  copies  of  two  lettf^rs,  dotted 
August  16,  1932,   and  llpril  35,  ltf34,   and  twenty-one  monthly  rent 
^tllB  or  st^^^tementa,  dated  fron  Sept«Mb«r  1,  195t?,  to  t^«y  1,  19M, 
all  hftving  been  rnddresaed  to  the  defendant.     T^e  lease,   t»«nty-one 
rent  bills  or  atutements  and  the  two  letters  were  ^isiitted  m 
evidence  and  are  part  of  the  record*     Mr«  Camp  testified  th»t  the 
only  ptfrson  h«  saw  in  April  1933,  oono«rning  the  rent,   was  Mr*  Tllley, 
«lion  he  saw  on  April  4,  and  April  15,  ^nd  th'»t  he  gmnted  Ur.  Tiiley 
a  reduction  in  rent  from  1300  «  BMjnth  to    t3oo  per  aonth,    for  four 
months  only,   Jvpril,  133S  to  July,  1932«     Ue   further  testified  thut 
only  once  did  he  see  Mr*  TiXley  -Ann  ht^  hn^»  together,  and  that  »as 
ea  Washington  Street,   on  the   35th  of  July,   las'?;   thnt   ne  saw  Mr* 
|«aas  on  August  10,  1933,  »t  Mr.  Oaap*8  office  on  /."shingten  Boulevard; 
thit  he  saw  J£r«   Lfn^M  about  itiioveaber  15,   193S,   at  the  office  of 
linger* a  Laundry,  and  thnt  he  went  there  to  ask  for  the  rent  that 
i^as  due,   and  whs  told  by  lir*   Laas,   **You  c&n't  get  angrthing   here,      «• 
&r«  not  afraid  of  ai^  legal  pressure.* 

tt  «:^8   further  testified  by  ^r.   Casip  tb^t  he  called  the 
defendant  on  the  telephone,  th  t  he  wrote  the  defendant  letters, 
tbat  he  billed  the  defendant,   and,   Mrtioularly,  that  he  wrote  tbe 
defendant  a  letter  d«ted  August  16,  193S,   <*sking  for  payaent  of  the 
July  rent,   and  offering  to  extend  the  reduetion  of  rent  of  four 
■onths   froa  $300   to  $S00  per  month  to  ln«lud«  Aiig«at  and  September, 
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1933,    If  the  July  r«nt  w«t«   paid  within  a  w««k;    th^t  h«  wrote  the 
defend'^nt  a  letter  <1;«.ted  April  -;b,   1934,   'taking   for  pnyaent  of 
b^ok  rent,   in  the  nmovjnt  of    -,40o;   th  t  he  enw  twenty-one  rent  bille 
or  st-tteiiieate  which  wore  aent   to  the  defend««.nt  by   hie  bookkeeper 
oonthly,   fro«  ^epteaber  1,  13:^3,  to  May  1,  1934,  ohowimr  th«  bl^noee 
du©  for  rent  aonthly  b«int?   /70a  on    lepteaber  1,  195a,    ^.i         ,(jo-)  on 
U^y  1,  1334,  an  inor«a8#  of  $100  por  OMnth  aucoeaairely   in  the   uo«Bt 

svidenoe  wns  offt9»A  of  «  witneaa  for  the  Dliintiff,  Mrs, 
Hmtli  0«4Bp,  thst   8h«  typed  thft   original  of  the  lett-r  inted  Au^uat   16, 
1933,   which  ^sked   for  July  rent,   and  offered  to  extend  the  reduetion 
for  fou3P  months,   o?>rtoon  oopy   of  which,  aurkei   f'l-^intiff*a   Exhibit   4, 
was  admitted  in  evidence,   nnd  tb.^t  nfter  ur«    >mp  signed  it,   ehe 
deposited  the  letter  in  n  U,   9»  linil  Box,   properly  at?^«ped  »ind 
addressed  to  hunger*  a  Laundry,  that  it  newer  onne  b^ok,   «nd  thnt  ahe 
reseab^red  that  letter  because  ahe  was   f3nili<ir  with  her  husbattd*s 
bitsincsa  and  knew  it  was  «in  iaport^^nt  letter,  rmd  h«d  diaoua^d  it 
isrith  her  husband. 

There  was   further  evilenoe  by   ur*   Lnrson  who  testified  thnt 
she  was  tlis  b«»okkssper  for  the  plaintiff;   th«t  ehe  ty?sd  th« 
reglster<i^d  lOttsr  dated  April  35,  1334,   o-irbon  ooniee  of  whioh  were 
sdaltted  in  ewldence,    -nd  th^^t  aft^r  lir*   0«ap  signed  it,  she  aslled 
it  <%nd  thst   it   never  cniae  bf)Ck«      3he   further  teatified  thnt  shs 
prepared  &nd  an.lled  to  the  defendant  tir«nty-one  aonthly  bills  sr 
rent  stntsments  nt  suocsaaive  months,  osrbon  oopiss  of  ^ioh  wsrs 
admitted  in  evivlenos.     These  wsre  dntcd  from  sspteaber  1,  1933  t« 
Hay  1,  1934,  es«li  showlog  the  bnlanoe  due  on  the  rsat. 

It  doss  appear  froa  the   evidsnoe  th».t  the  dsfeadaat  pai4 
ths  plAintiff  on  and  after  the  aonth  of  A,prll  1M3,  the  sua  of 
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ISOii  per  month  up  until  the  tlMith*  l«%«e  axplr«d  en  April  %0f  1934 
with  th(?  exception  of  t<fO  months,   and  thnt  tht  dftf«ndiat  rvaaiiMd  in 
possession  of  the  preaises  and  oontinucd  to  pnj  th«>  aum  of   '300  p«r 
month  up  until  Uay  1«  1336,   at  which  tiae  the  plaintiff  notified  the 
defendn^nt  hy  letter  dusted  U^iy  1»  1936,  marked  nnd  reeeiwed  in 
eiAdenoe  as  Plt^intlff's  Exhibit  1,  thAt  the  rental  ein  nn<\  nfter 
Mmy  1,  192%,  would  he  |150  per  laonth,  which  ^'^il  n«ount  we  paid 
ptOKptly  by  the  defendant  and  aocepted  by  the   clnintiff* 

The  questions  of  f^et   in  this  case   nre  shnrply   oontrowarted 
naA  it  was  for  the  court  to  pnea  upon  the  question  aa  to  whether 
the  lesee  w^e  aodifled,  as  »pp«»rs  from  the  teetiaony  of  witnesses 
for  the  plaintiff,  »nd  nleo  ^»  to  the  question  of  the  awidenoe 
offered  by  the  plaintiff,  in  which  the  evidence  of  ur*   Jaap  for  the 
plaintiff  sharply   denies  thi^t  he  ever  entered  into  ^n  ngree«eat 
with  the  def«BCU.nt   for  re^duotion  of  the  rent;   »lso  whether  the  leass 
^e  well  as  the  state^nts  of  rent  claimed  to  hnve  been  sailed  each 
ffionth,  succeeitod  the  tiae  when  the  rent  wr^s  reduced,   •ta  testified 
to  by  defendant's  witnesass*     It  whs  for  the  court  to  pass  upon  ths 
oredibllity  of  the  witnetsBes,   "&  ^ell  »b  the  weight  of  the  ewiience, 
and  it  is  the  eontention  of  the  plaintiff  that  the   Judgaent  of  the 
court  is  Against  the  manifest  weight  of  the  ewidence;   th'^t  it  follows 
froa  the  reception  of  the  letters  »nd  the  at««teaents  by  the  defendant 
thst  there  ^nu  no  ftgreeaient   for  reduction  of  rent   'ifter   August  1, 
1933,   and  that  the   finding  of  the  trial  court  to  thnt   effect  was 
erroneous* 

Ths  reply  of  the  dsfenl>!nt  is  that  the  finding  of  the  trial 
court  w«i8  not  against  the  weight  of  the  «rri  isass,  and  that  the  Judg- 
aent based  thereon  slu>uld  not  be  disturbed  unless  the  reviewing  court 
can  say  froa  re-^ding  the  reoslrd  thft  the  finding  is  clearly  and 
aanifestly  against  the  evidence* 
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A  vlt^?!  (ju^stion  is  whether  the  ooT«nanta  of  nn  instruaftat 

under  aenl  o<^tt  tx*   nodi  fled  lojr  an  ot«)1  ■tgreeiMiit  •nterad  into  b«t««em 

the  parties*     !■■  nuuiber  of  Hvitborlti<>9  hare  b^en  oit«d  by  th«  n"rki«« 

t«  this  litlg'^tion,   one  of  ^ioh  l«i  tbt  ««••  of  rjeottr  ▼•   Beofcer^ 

250  1X1.   117,  where  the  oourt    vld: 

ft    *   *  *  there  la  n  veil  defined  diatinotion  between  k   per«i 
oonfc rnot  which  adds  to  or  modifies  the  terns  of  an  eveovtory 
written  oontrsot  under  9p«1,   and  i-   parol  ngxeeoent  aade  by 
the   pftrtiea  by  which  soiae   of  the  coven.Mnta   in  tuoh   written 
oontmct  are  w*?lwed  by  the   o*?rty   for  whoa?   benefit   auoh  ooTennnt 
W9a  inserted,      where  h  :,>arty  to  auoh  t/*ritten  inatruaent  by 
some  Rffira^-tl-ve  action  on  higi  T>art   induces  the  oorosite   o»»rty 
to  believe  th^^t   the   strict   performnnee  of  r,   oovennnt  will  not 
be   insisted  upon  qt  th.it  the   cc-ae  will   be    —iwed,   -^nd   such 
other  party  fails  to  i^^-rform  the  ooven'mt   throu^'h  the   lnfluea#« 
or  r«qu«^9t  of  the  oovenantff,   in  equity   auoh   Tirty  will   be 
estopped  to   insist  th't   the    written  contract   ia  no  longer 
oblig'^tory  vpon  hla  beopuse  of  the  non^perfora^aoe   of  auoh 
oovennnt.     A   ^v^xlver,   of  n  covenant  by  the   party   for  wh  i»  fit 

It   is  inserted  into  n  written  instruiuent   auy  be    nide  l  l, 

and  such  ^aalver  is  held  not   to  be  e  aodifiontion  or  oh^.ugf    in 
the  terata  of  the  original  '^greeneo'l." 

And  «.ga4a  in  Worrell  et   r>l.   v,    -orayth.   141  111,        ,   the  oourt  a-^il: 

"An  executed  p»rol  ^greesaent  may  be  shown  to  dsfe*t   ».  reeow*»ry 
upon  )tn  instrur^ent  under  nr^^l.     If  the  new  pnrol  ngreeaentf   ertn 
thouc^h   it  be   without   consideration*  h»s  been  executed,   and,   by 
means  thereof,   one  of  the   pnrtiea  thereto  hna  been  led  into  » 
line  of  conduct  which  oaust  be  pr«Judici''l  to  his   Intpr^x^ta,   »n 
equitable  estoppel  arises  in  his   fTiwor*" 

Upon  a.  like  Question,   the  court   in  H»s»s  ▼•   L^ftf|,g-   156   111. 

393,    8^id: 

*'3o  rights  «)rising  under  sealed  iamtrumsnts  may  be  w«»iwed  by 
pnrol.     thus,  where  n  le^^se  contains  pt  condition  of  forfeiture 
la  Case  the  ttaant  underlets  the   premises  without  the  written 
ooasent  of  the  leeaor,   if,    «fter  such  condition  ia   oroken,   the 
lessor  does  '<iny   not  which  is  ole^rly   inconsistent  with  his 
reliance  upon  It,   such  «^8  the  »»coept=nce   of  rent   with   full 
knowledge  of  nil  the   f^^ots,   such  conduct  amounts  to  n  w^tiwer  of 
the  condition,   so  "s  to   preclude  the   lessor  from  nfterward 
availing  himself  of  th«»    forfeiture,     (^oodriiAt  v,    ;J^^vies.   Qo«a. 
803;    «feed  on  landlord  and  Tenant,   5S0." 

Ia  the  ease  of  9aow  v.   »;rleslietaer.   8^  ill.   me,   it  w-s 

contended  th'^t  the  court  oomaitted  error   in  oermlttlng  oral  evi1sam« 

to  be  intT«dtt««d  showing  nn  ngreement  to  reduoe  the  reat  oa  thm 

theory  that  aa  executory  contract  under  se<»l  could  not  be  aiodified 

or  ch&aged  by  <axf  ngreemeat  not  under  seal.     ThB  oourt  ia  that  ctso 
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*flk9  yul«  of  Innfg  how«ver.   Is  on*  th-^t   itf*-***  the   intention 
of  the  pmr%Xf^9t   %nd  while   it  «bo'  id  b«  tnforned   in  •▼erjr  CT«at 
to  which   it  ^ppliea,   it   ia  not  to   b«  extended  to  other  o>eee 
to  whioh  it  d©08  not  properly  »»poly.      If  the   pnrtiee  hnrm 
executed  the   oontTnot  tta  modified,   so  th<it  nothing  resKins  to 
be   done  by  either  p-^rty,   it   is  no  longer  executory  «nd  the 
contract  as  exfouted  will   not  toe  disturbed* ■* 

In  the  Qn99  of  henr  t«  Oreenberg.  361  111.   App«  &41,  tlie 

sprpellant  proeured  a  judgaent  by  confession  on  «  lenee  sad  subsequent 

tlk@T<»to  the  defendant  filed  n   petition  to  h*Te  the   judgaent  ▼so'ited* 

ftae  jUidgfMint  was  opened  up  to  allow  the   introduction  of  proof  lUid 

eubaeauently  the  onse  w»a  tried  before  the  court  without  n  Jury, 

AO  a  result*   the  original  ;iudgcaent  wr^s  reduoed  fro*  fllOb*  to  vl55« 

Xt  appe^^.rs  th^it   it  wvO  atipult'ted  in  this  oaee  th«*t  mn  orsl  "rreeaoat 

was  entered   into  between  the  parties  to  reduce  the  rent   fro«     136  to 

11X0  pet  8<onth«  «hioh  sua  una  paid  by  the  defendsnt  sad  oooopto4  by 

th«  pXdintlff*     This  court  in  thnt  oiee  s«id) 

"Ao  lMiQ?>ted  by  the  court   in  Jorle  t.   Junne.  144  ill,   App. 
14,   the  test   is  not  whether  th^^re  ^-a  n  consider  tion  for   the 
reduction  of  the   rent,   but  whether  the  gift  w^e  erecutod  or 
unexecuted*      Applying  this  test  to  th**    f-^cta   sti-ul^f^d  herein. 
It   ^lenrly  appears  th  t  the     greeaent    for  the  reduced  renttl  wr^s 
executed  by  the   pnrtiea  during  «  large   cortion  of  the   tcr«  and 
reouired  no  consider»tion.     Under  the  outhorities,   hereinbefore 
oit^d,   we  I'^re  disposed  to  regrd  the  reductions   in  rental  ns 
<^lfts  of  separate  %nd  distinct   ite«s  ench  aonth,   %ni  when  the  snae 
«cro   p&id  ^hd  accepted,   we  belie-re  the  gift   in  ech  c^se  was 
ooiBplete  emi  irreyoonble,   hs  held  by  the  court   in  g'-fkt  ▼, 
Peteraoa.  257  111*   App,  626   (Abet,)*, 

From  the   fnots*  aa  well  as  the  law  apolic^ble  to  the  ouestioao 

involved,   it   loee  not  appear  thnt  the  court  errei   in  finding  tbe 

f'leta  aa  they  ap}?e,^r  fro«  the  record  r>nd  in  entering  Judgaent  for 

the  'i.aount  as  ^.bove  stated;   nor  did  the  court  err  in  failing  to 

<!>lXow  attorneys*   fees  in  this  os^se,  as  eugj^ested  by  the  plaintiff* 

The  record  does  not  disclose   th-^t   nny  olaia  was  aado  by  the  attorney 

representing  the  plaintiff  for  attorneys*    fees  end  further  there  is 

no  proof  of  offer  of  proof  of  any  kind   to  show  what  the  serrieee  which 

were  rendered  were  reaoottslMly  worth,  and  of  oouree  the  court  did  not 

err  in  not  allowing  r^ttorneys*   fees  in  this  opss* 
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rroffi  th^  oonoluflion  re;  oh«cl  by  the   trlnl  oourt«  who  henrd  th« 
•▼ld6no«  without  ^   jury*   It  does  i^t  9pp€i?ir  th»t  the    ieoislon  of  the 
oourt   le  j»<inlf«stly  r^gnlnst  the  wel^t  of  the  evidenee,   ^nA  this 
rule   la  euDported  by  the  op»«  of  lUlnole-IndlaBa  >ftir  Aaeooletlon 
▼.  rhinipe^  341  Ul.  App,  464;  aiiller  v,     >  yb»rry.  ^m  ill,  App,  5t{ 
i^ftld  V,   Ullgntb"l«  308  111,   App«   837;   Conith^ra  v.      eeeor,   134  111, 
App,   370;  Mautt  v,   Uj^vi|f.  193  111,   646;   Heaa  v.   Alllebrew.   ?,09  111,193, 

AS  we  have  ftJLre?\dy  indiO'^ed,   the  questions  of  f«ot  were  con- 
troverted and  the  trl.^1  court  snw  the  wltnesaesf  henrd  their  t^stl- 
«ony,  pB8«#d  upon  their  credibility  and  ent^^ired  the  judgment  th^'t   is 
appealed  froA*     The  evldenoe  clearly  shows  thrt  the  le)^se  upon  which 
this  stilt  is  predlo' ted,  expired  on  ^.prll  30,  1334  %nd  judgment  by 
ooufesi^lon  on  the  lease  was  not  entered  until  August  30,   1337,   whloh 
w??9  not  until  three  ye^ra  nnd  four  a»>nth8  after  the  exolr^tlon  of 
the  le^se,  and  this  w^s  nfter  the  defendant  bad  rao^^ted  the   prenises 
and  the   plaintiff  had  aooepted  the  rent  during  the   nerlod  the 
defendant  oooupled  the  prealses,  ^nd  during  the  tlae  of  such  oooupnnoy 
the  plaintiff,  by  letter  after  the  lei^ae  had  expired,    reduoed  the  rent 
for  the  premises  in  question  to  $150  per  aonth  on  Uay  1,  1936,  and 
during  the  entire  p«iriod  the  defendnnt  oooupled  the  nrealses  ^^fter 
May  1,  1336,  the  sua  of     150  was  paid  saoh  and  every  aonth  aad 
aeoapted  by  the   plnlntiff. 

For  the  reasons  •t'S'ted,  we  »re  of  the  opinion  th»t  the  oourt 
in  entf^rlng  judgment  wis  eustsined  by  the  eTidenoe,   ^.nd  this  oourt  Is 
not   In  51   wosltlon  to  any  that   the   finding  of  the   trial  court  was 
ig'ilnst  the  ittanlfest     eight  of  the  eTldenos*     Therefore  the  judgment 
ent^'red  by   the  court  is  affirmed, 

JVOGtfXSt  ArriRMED, 
OIIXl  X.    SULMTAH,    F.J,    AND  BURKt,   J.    OONCOR, 
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MR.   JW'3TICE  HEBKt  DEI^iVEHilS  tME  OPIHloa  OF  TH£  OOURT. 

Plaintiff's  motion  Is  »  oontreot  motion  of  the   first  ol^tss 
in  the  iSunicipai  Oov?rt  &f  Oljioago  on  s.  written  contract  for 
arohit«ot*8  aerrioea,     Fi»iintiff*8  8tnte««nt  of  oI«i«  glltgeg  that 
on  July  10,  1928,   pl?ilntiff,  an  nrohitect,   a-sde  a  rrltten  contriot 
with  the  defendant,  a^le^td  to  be  «  corpor- tion  en^c-^fed  in  the  resl 
«atat«  buainesii,   purch-ielng,   selling,  subdividing  ?md  tr^xiin^  r«9l 
e»t«t«  and  oomtrueting  buildings  on  property  whioh  it  o^ned  or 
oontr0li«d,  wkkermhy  th€  plaintiff  w^s  to  furnish  -rohlteot'* 
9t7Tloe8  for  th€  erection  of  three  bouaea  owned  ot  controlled  by 
the  defendant  in  Lake  Forest,   Illinois,    the  plaintiff  alleging 
th^it  he  h&d  performed  all  serriees  required  by  gnid  eontr^ot,  hut 
the  defendant  had  refused  to  carry  out   its  part  of  the  contTftOt 
or  to  build  the  houses,   snd  thereby    i:3,508»67  beoaiM  due  the 
plaintiff  froB  the  def»ndftnt  Moveatoer  1,  1928,   t  oopy  of  the 
contrftot  being  attached  and  aade  part  of  the  et^teinent  of  olaia 
and  Is  in  the  form  of  n  letter  d^^ted  July  10,  1938,  addresned  to 
the  defendant,   signed  by  the  plr^intiff,   'illeRln^:     "I  -nooept  your 
order  for  plane  for  the  erection  of  three  houeeo  on  lota  owned  by 
you  in  07«apl>ell*g  Inltn  loreat   Addition'*    (legnl  desoription).      This 
letter  then  provides  th  t   the  -architect 'a   feee  should  be  10^  of 
the  coat  of  the  buildings,   service  to  be   rendered  ^nd  peyoent 
therefor  to  be  laade  -la  defined  in  li^oeuaent  177  ^tt'^ohed,   **exoept 
thst   9f^rvioea  for  landscape  work,  he  t&ng,  aeehanieal  nnd  eleotrionl 
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•ngliMttring  i*ork  will  b«  furai0l9t«d  b^  me  without  extra  oh^rge,  and 
ail  tr»*d««,  «3Koept  poesilbly  bentlnf;,  piuablDig*  «leetyio  nnd  Imnd- 
«OAp«  work  wUl  te«  I't  to  one  geaeral  oontTsctor  for  «»oh  hous«,* 
»rebiteot»«  feua  if  the  woirk  progreiises  without  dfilny  0'*U8«<1 
Intentionally  t^  owuistr  ti    b«  1/9  of  toaais  fee  !^«ii  felds  takea, 
1/9  «li«n  lJou9«  aader  roof»  l/i  when  houa©  oomplet«d  *MEid  the  b^-lnnoe 
T(h«a  th«  hnuse  la  «oM  '*%ndl/©r"!ieliver©d  to  others  ♦ 

Also  specified  in  th«   sg»e®ga«ttt  1»  the  sale  prloe  of  th« 
lutusdSt  including  Qoii^liealdiis  ©a  loan,  ete,,  &  a^le^  ooi^ilsslon  of 
©>  of  the  sale  ps'loe  to  defeasaat,  exclusive  agent  for  selling  the 
property,  preii®lij*iry  sketohee,  i?ork:lng  drswinga  and  speelfieatlone 
to  !»  aiRde  sute;jeot  to  the  direction  and  approv?^!  of  the  owner^  and 
appended  are  the  w©3rd»,  «Appr©'V«d,  Omsspteell  realty  Oe.*»  Attached 
is  Ooe^meat  1??,  helng  a  sehedule  of  charges  r?nd  detaijjg  of  servioet 
©f  *9^rt©aa  Institute  of  .irehiteetu,  providing  for  a  ehaTge  of  6 
per  eent  of  the  total  ooet  of  the  ^^rk  complete  and  v%rloue  otber 
details  of  no  i»portfinee* 

I3efendant*$  ets^teiaent  of  defense  &»  i$t  rea^^ined  after  pt^rt 
irae  strlelcen  by  or  ier  of  ©ourt,  upon  plaintiff's  notion,  adaite 
that  the  ««ritten  doeu^oent,   a  oopy  of  whioh  is  attached  to  -ssld  atate- 
aent  of  eda^ia*  w-iS  signed  isnl  deliv^r^d  hy  the  parties,  but  denita 
that  it  conetitutise  a  vnltd  oontraot  or  ^  written  oontrrict,  and 
denies  th-^t  the  pTopt^xty  «r?*«  owned  or  controlled  by  the  def^nd^nt; 
alleges  that  the  plaintiff  fsiled  to  perform  cert «* in  serviees  and 
duties  required  of  hlai  to  be  performed;  th  t  the  def^nd^int  did  net 
fall  or  refuse  to  oarry  out  «ny  term  or  provision  required  of  it 
to  be  o^rried  out  and  did  not  r«f^«  to  build  any  houses  ns  provided 
fer,  but  no  houses  were  built   for  reasons  hereinafter  oentioned; 
denies  th^t  «ny  money  beojtae  due  the  plaintiff;   allsgss  th^t  in 
making  said  supposed  oontr^et  Qh'irles  P»  CnmpbeU  iioted  en  behalf 
of  the  defendant;   thn>t  prior  to  end  *t  the  purported  execution 
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«nd  dfiXlv«fy  of  swld  »iippo«ecl  oontraot  defendant,  aotlng  threugli 
•8ild  C»npb«ll»   InfoTiited  the  plalDtlff  tti%t   It  would  b«  uiL«ibI«  to 
go  ttbestd  with  tbe  cons truot Ion  of  the  bulldlngsi  referr«d  to  la 
&^t6.  imppos«d  oontr^ct  muIbbb  It  aouldi  procure  lo^ns  of  money  oa 
the  s««oiirlty  of  aald  premises  atuffloicnt  to  pny  th«  eo«t  of 
ereeting  aald  buiKllngs,  inol-udlag  the  feea  and  chnrget  of  the 
pi^iintlff,  and  pialntiff  th®n  sod  there  «t  >ted  to  the  defen3-»nt 
and  said  GHupbeil   that  tht  pl?$intiff  so  understood  the  ai^tter  mikd 
that  au0h  «?5«  th®  purport  of  the  ©ontrnct  betireen  the   r>l«»lntlff  s««d 
the  defeiid?»nt  without  enouabering  8^>id  oontr«»ot  with  nuy  further 
8tl^elfl@  rfoital  of  suoh  aattersj   th«t  STld  underat»ndlag  mnd  belief 
was  iaduoed  »nd  or«i**t©d  by  the  et  teaent  awde  by  the  rjialntlff  nnd 
wmsi,  at  the  time  of  th@  supposed  exeoutlon  stud  delivery,  known  to 
the  plSflntlff  to   be  hari  by  the  defendi»nt  and  eald  Oaapbell* 

Oalttlng  part  of  the  atateaent  contained  In  the  <^ffld?<vlt 
of  defense,   the  defendant   then  ets»te«  thnt  s?^ld  auppoaed  written 
eoatr»ot  %l«o  la  alleged  to  h?»T€  been  executed  nn-^  delivered  aoiely 
en  ooBdltlon  thrt  the  deff?ndant  would  be     ble  to  prooure  loana  on 
the  security  of  8«.ld  prealsea  eufflolent  t©  pay  the  expenaea  of  tlie 
ereotlon  of  said  buildings,  together  with  the  fees  and  ohargea  of 
the  plaintiff,   ^nd  that  In  oaae  of  inability  to  procure  auch  lo»»na 
the  def^nd^nt  was   to  be  liable  to  the  plaintiff  only   for  1/9  of  the 
b^^ale  fee  aentloned  in  all  auppoaed  oontraet* 

Upon  the   pleadings  we  he we  outlined  the  court  proceeded  to  a 
hearing,  and  It  app«?r8  thj"t  after  the  ewl  teaoe  w^s  heard  aad  aotlona 
■ade  toy  the  defendant  ^t  the  oioae  of  tbe  plslntlff»e  eTldeaoe,  a a 
well  as  at  the  close  of  the  oase,   to   inatruet  the   Jury  to  find  for 
the  dofead^at,  which  aotlona  were  denied,   the   jury  retired  aad 
fouad  for  the  plaintiff  and  atsaessed  his  dawfiges  at   S3B08.67,  upoa 
whloh   finding  judgaent  ^^a  entered,  j^nd  it  Is   fro«  this  judgMat 
thnt  the  dofeadaat  appe^sla  to  this  court* 
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In  the  Inst^&t  o»ei«  the  plnlntiff  took  ">  dlreot  noptal  %• 

th«  fJwprew*  Court «   '?ftdi  upon  oonsl^lerritlon  of  whether  there  wag  n 

cfaestion  involved  th't  would  ;jui8tlfjr  h  ilreot  nppeal,   the  ^upr^mB 

Court   In  Itfs  opinion  on  this  aue»tlon  "t-nld: 

**mtot!e  thle  ooijrt  h^a   jjurladiction  on   Ureet  appeal  the 
reeord  wxmt  mfflrasntlveiy  diaoioae   tht  the  constitution*! 
fni®ation  was  not  only  presented  in  the  tri'l  oourt   for  decision 
tout  irns  pleased  upon  hy  it.* 

mwd  transferred  the  osae  to  this  court  to  oonsi^^er  the   Tueationa 

Involved  oth®r  than  n.  constitutions!  one. 

The  first  error  th'?t  tfe«  defend?mt  ortlis  to  our  attention 
la  that  the  Court  erred  in  striking  frosi  the  defendant  •  9  ple??ding 
the  defenee  of  ultr^i  virea.  and  points  to  the  evidence  th«t  the 
defendant  is  an  *^t<**n«y  ^ad  loan  corporation  and  hmd  no  right  to 
deal  in  re«l  eat^t®  on  its  own  -account  '^nd  improve  th«  land  by 
erecting  l^uildlngii  theT€on»  and  th«n  sell  the  land  thus  improved* 
Tliat  is  «to8t  ita  ©oslract  with  the  pl»lntiff  nea«a3?»rily  involved^ 
snd  further  contends  th:^t  the  tT*»ttS'^otion  wi?s  ultr?  vires  in  the 
strict  t«ns«#  Involving  a  Isofc  of  oorporste  power  as  diet ingui shed 
fr«itt  a  sHBre  excess  M&e  of  a  paw^t  j^oasesssed, 

the  answer  of  the  plnintiff  to  this  question  is  thj*t  the 

trial  court  ^fs  not  in  error  in  ruling,  as  n  sstter  of  l^^w,  thiit 

siiMje  8  oorix>r- tion  orgnni«ed  under  the  Oorp©r»tion  Act  of  1919  had 

«  right  to  hold  and  sell  renl  est«tte«  the  oontrnct  with  the  plaintiff 

in  the   inst'int  oss«  w'lss  not  t^ltra  vires  of  corporate  power,  sad 

points  to  Oh.  33,   neotion  6,   8ub«pnragr«sph   (5)  of  Murd^s  111.  Rev. 

Stats.   1919,  which   provides  th^t  p  coroor-^tion  hns  the  right: 

"(&)  To  acquire  ind  own,  possess  »nd  enjoy  so  auoh  real 
and  personal  property  "3  uny  be  necessKry  for  the  tranaaotion 
of  business  of  such  corporation,  and  to  lense,  aortg-^^'*, 

pledge,  sell,   convey  or  tr-^nafer  the   ssuss,* 

The  general  rule  applicable  to  the  defense  of  tho  ouestien 
involved  In  this  lltlg-tion  Is  th' t  »  corpor  tlon  has  power  to 
aoQulre  real  est ite   for  the   ourposes  of  Its  business,   and  if  in 
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talcing  o&nvtiy^tk09  it  axoiseds  itsi^towef*  tbo  3tf«te  nXoa*  onin  intfrf^re* 

ncctoT  'v.   Bart  for  A   .igoo^lt  vii>..  190  III*   380.      In  th-t  «««•  th« 
oourt  said: 

«■«•  thlnlc  It  lias  jievex  toeen  .n«id  In  this  3tnt«,  or  under- 
stood to  be  the  ln%;,  tJi.st  the  question  irhether  auoh  po^-er  ha.8 

iwen  sl3u«eijt.  ooaid  Ixs  rmiaed  ®n.cl  «.TrfllX»d  of  in  defenae  in  n. 
proo«eding  wholly  oollntern,!  to  the  auestion  of  the   ri^t  and 
portr  of  th<e  oorporntion  in  the   yreal^jp-a.     The  e^'TXiPr  deoislons 
<>f  thi®  oourt  «re  to  the  effect   th'^t  «  oorporr'tion  hj^vlng 
gen«iT'>l  powt-r  to  owa  rftnl  eat^^-t®   for  oorpor-'te   r>>,rnoi8ea  and  to 
ncquire  r«?i??-l  &at'^te  in  coil^otin^;  debt**  due  to   it,   mny  b« 
required  to  an«w«r  t®  th«  st.-vfce,   ''snd  to  the  .-it-te  only,   for  a» 
allftged  w®uTpf«tlon  of  po«!reT  in  thf?  rcspr-^ot  of  the  ovnerahlp  «»nd 
enjoyiieiit  of  landed  property.     (liiJJuiM.  v»   a  nti  of  llllnoli. 
1  UllA.  667;    ii'sKer  v,   iday*    of  j^-^ckuQ.   ''•?   ill.   79;    ;  eogle  v, 
frustets  of  .Qh&ol^M  111  id»  171;    Rioe  v.   ^'ock   I'^l'^n^'     -llrot^^ 
p(Sii»   ■;?!  id.   93. 3>     In  Inter  oases,   not?ibiy  K'-tio;  'tng, 

and  Loan  Igs.   v.   5i?ayln^®  qank.   181  111.    35,   -xn     Co, 

y»   Klagsga.  lis   id.   37,   the  deftnae  of  ultrr?  vir^  a  hr.*  beea 
allowed  to  be  sollateraiiy  sialnt-iined  in  c-'^aes  whore  the  ^jltrq 
viyf.|B  tact  of  the  0orpor?^tion  w^m  ^oliy  'oeyond  '^nd  ovt'^id*  the 
generfsl  scop®  of  it®  oorpor?»te  -Do«?ers,  exproaa  or  implied,   .^nd 
entirely  foreign  to  the  ob;}eots  and  rmrooaps  of  its  orp-'tion,  - 
80ffl«thing  whioh,  und^r  any  and  all  oiroumst^no^o,  w^a  beyond  tit 
power,  either  ?ta  expressed  in  the  gra.nt  or  as  posaeaaed  by 
n»O03@:^ry  iiMplio^tion.* 

Of  ©ourafi  la  the  inatant  ©s«e  the  oorporation  oould  aogui»«» 
own  «nd  possesis  r«ml  estnt®  neoesstry  for  the  tr  'n««*otion  of  its 
business  and  tsJte  r«al  entnte  in  s  »ti«faction  of  any  li.^bility  or 
indebtedness!  nnd  oould  sell  the  same,     one  of  the  lapiled  powers 
thtut  urns  euggested  by  the  plaintiff  in  this  notion  irould  be  to  build 
on  the  sn«e  for  the  purpose  of  selling,   <%nd  the  Bolsann  oontxsot 
8ho««  th^^t  the  houses  to  be  ereoted  wsre  to  be  sold,   »nd  he  contends 
tbit  holding  the  d«fend»nt  -rfs  the  owm^r  of  the  property  beos«us«  It 
s?»ys  in  the  oontrnct  that  it   is  the  owner,   it  oould  sake  s  oontmot 
for  building  houses  on  its  preaU-ses  a.nd  the  oontr^et  would  neither 
be  iileg-1  nor  subject  to  the   plea  of  ultrn  vires. 

Tips  gsasr&l  rule  th  t  the  state  of  Illinois  nlone  o<^.n  rnlse 
this  question  has  been  approved  in  the  o%se  of  «>olff  t.     ohwjii  j   Go» 
351   111*  3t;   SItstS-'Washington  Storea  Cp,  ▼,   jTal^^reen  Co..   H7?  Ill, 
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Apo,  38Sj  l^rtee   Fie  C?q«  v.  tftofcuon.  ^81  III.  4&??, 

Th«Te  are  ^authorities  whlob  approve  the  dootrlne  tlint  wbtr* 
ft  eontmot  has  b(»«a  (?«r formed  by  th«  plaintiff  ?i.nd  the  defendnat 
has  Teoelvftd  the  benefit  of  the  same  the  defendant  oannot  defend  on 
the  ground  of  ultra  tire^n,  unieea  the  «nforoe«ent  of  the  oontr^ot 
is  directly  prohihlted  by  some   positive  rule  of  law  or  rune  counter 
to  established  fsublle  policy,      i'ni dent  1^1   Ins.   Co.   ▼,    ■ijoha^'n.   ^4  III, 
234* 

The  gaae  quegttlon  ims  pasted  upon  by  this  court  In  the  c«(se 
of  Royal  i)ruK  V'o>    Inc.  t,   i..evin.  S73  111.   App,   331,   where  thit  court 
said.  Quoting  fTo»  the  ea@«  of  beneon  dumber  Co.  v.    Ihornton.   185 
Minn.  .130: 

«Oontr?xcta  should  not  be  held  ultrn  vjree  unleaa  clearly 
shown  no  to  be. 

The  preaent  tendenoy  is  to  restrict  the  defense  of  ultra 
vlrtf  in  t^etiona  bttw<?en  priv-te   ^ivrtiea  »i«  f-^r  nn   poa>^ible, 
if  n</t  to  dei^  it  nitog©thar,  except  in  the  cs^se  of  oontr^^cta 
wholly  eiteeutory.     The  gen^^rr^l  role  ia  th-^t  a\».oh  oontr^'Cts  "^re 
unenforoesble  when  wholly  executory,  but  «hen  executed  on  one 
aide  they  nye  enforce-ibie  beei:^use  the   public  policy  of  juatlee 
overbBlsnoes  the  public  r^iioy  of  keeping  the  corporation 
within  the  llaita  of  its  oh'^rter.'* 

And  what  ws»  ?!«ild   by  this  court  in  th^t  Ci^ee  applies  to  the  maestlon 

Involved  in  the  instant  case.     It  appe-^ra  froa  th*  facta  that  the 

defendant  oontraetad  «ith  the  plaintiff  to  the  effect  th<?t  the 

defendant  oonpany  owned  the  prealaes  and  entered  into  an  agTceaent 

In  which  the  plaintiff  performed  the  aenriees  required  of  hla  under 

the  teras  of  the  contract,  and  upon  that  question  it  would  seen  to 

be  unfair  thst   the  defendant  could  defeat  thia  oontr'»ot  by  augt^eatli^ 

the  deffinae  of  ultrn  vireA  becauae,  as  is  contended,  the  contract 

waa  boyond  the  power  of  the  corporation  to  make.     8oe  also  C-:*rter  ▼. 

Cairo.  Vineennes  nnd  ahio?Ro  Ry,   So..  340  111,   152, 

It  Is  furth(<r  contended  by  the  defend*int  that  the  court 

erred  in  ref^sln^f  the  defendant's  peremrtory  instruct  in  to  find 

the  defendant  not  guilty  at  the  elose  of  all  the  evidence.     It  is 
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also  oontexuitd  thnt   the   pre»«nt  suit  ir^s  instituted  more  thna 

five  yonrs  »ft«T  the  plaintiff is  oauee  of  motion  had  noorued  mad 

la  barred  by  the  five  yenr  statute  of  Limit -ti one  nppi/fcag  to 

orml  oontr^ote;   th^t  the  oontrnot  or^tmot   in  nny  event  be  construed 

s-s  other  than  partly  written  and  partly  ornl^  and  therefore,  ia 

law,  fl  mere  or«.l  oontraot,   ^nd  r>oint8  to  the   eridenee  th«t  the 

only  writing  of  *  oonfcractusl  nature  is  a  letter  from  the  pliitintiff 

to  the  defendant,   aaying:    "I  nocept  your  order  for  plans   for 

fireotion  of  three  houses**,   »^nd  to  this  lett»»r  is   'ttpneaied  "Accepted*, 

followed  by  the  defendRttt'a  9ign»Jture,     It  is  further  contended 

that  the  "order**  thtre  referred  to  ms  not  ia  writing  ond  the  tr«»Bs- 

tjotion  on  its  faoe  was  thus  no  nsore  than  «b  oral  off»r,  accepting 

in  writing,  vhioh  did  not  contain  nnj  atatcutent  of  the  aubjeot 

mtter  of  the  order  sufficient   for  the  nsoertn indent  of  the  complete 

tersra  of  the  contr;'sct  without  reference  to  the  oral  offer  or  ••  order" # 

The  eotion  ia  b^^^sed  upon  this  fora  of  egreeaent.     it  is 

addree&ed  to  the  defead&nt  and  says} 

*!  aooept  your  order  for  plans  for  erection  of  three  houses, 
one  on  enoh  of  Lots  15  and  10,  owned  by  you  ia   v^mpbell's  i.nke 
Forest  A'ldlition,   on  the   following; conditions:      sork  will   progress 
diligently  ?vndi  simultaneously  on  all  three  houses*      1   will  render 
complete  architectural   aervic^s   for  lOi  of  cost  of  buildings, 
Serwioea  ®nd  mytoente  shoil  be   'jb  defined  by  iiet'^ile  of    "ervloes 
and    Schedule  of  Charges  of  A(a«^rio:^n  Institute  of  architects 
iJoouuient  177,  copy  herewith  stt^ehed,  except  th-^t  services  for 
leadsoape  work  and  henting,   aeah^niosl  nnd  el«»ctrlc.*l  engineering 
work  will  be   furnished  by  me  without  extr-?  charge  ??.ncJ   nil   tmdes 
except   possibly  he?itlng,   plumbing,   electric  nnd  l?»ndseape  work 
will  be  let  to  one  general  contmotor   for  e^oh  house  rsnd  e»oh 
house  will  hJive   ^  contract  sepnr'^te   from  every  other  house,   nnd 
except  thnt   if  work  arogreasea  without  delny  cxused  Intent ion-slly 
by  owner  payment   for  my  services  on  ench  house  will   be  «8   follows: 
1/9  of  bnsl©  fee  when  bids  nr^^  t»ken,  1/9  «hen  house  is  under  roof, 
1/9  when  house   la  oompletftfl  -^na   bsl^^nee   irhen  house   is   sold  •?tnd/dr» 
dellwered  to  others.      It   is  understood  th-'t   9^19  orlee  of  es»eh 
houae  will  not  exoeed  v-»iue  of  lot,    plua  cost  of  house,   olus 
defend-'int's   pro  rnt^^  share  of  i»rchiteot«s  fees  ani  o;^rrylng  charges, 
such  as  oommlsslons  oa  le%n,   t^xes  aad  speol-^l  Assesaasats  until 
sold,  aad  all  o<^rryla«  charges  of  Interest  on  fuads  wlille  building 
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plu«  B«lXlng  oo»t  not  to  ©xct«d  b$  of  cost  of  house  «Koiu8lve 

of  lot,   T'lua  sales*  (8orj«i«gion  to  Gawptoell   r<«»alty  Oooioany  of 
Sjifc  of  Si«l«  ptiQ«  of  house  s.n<i  lot   ^.n<i  0^wp\>eXl   ?i»n.Xtj  Ooatiany 
ahtkll  be  oxoiusiv©  isgents  for  «ei. ilng  'snid  property,   and  if 
aagr  houso  i®  not  soi*^  •and/or*   tr^osfeTrea  oSa  or  before  23 
months  aft€r  completion  of  houses,   reeioiiie  of  fee  not  paid 
shfiiii.  thereupon  beeoaws  due  regfirdies»  of  .iiqr  3?->le  or  trsmfer, 
s.a4  if  ^w  i^ovis®  rstsaina  xmtoid  for  one  year  after  completion 
Oaapbeil    ':enlty  0of8p«ny  gives  axeliiteot  option  to  aeli   name 
at  prloe  »bov«  -jtlinjlattd,  through  any  renX  estate  broker, 
for  whlob  Gaapbeli  Realty  Cosfflpsny  will  pnf  ^-l/S^  oomalsslon 
on  ssle  price.     Freilmlaary  ®k:eteh<:?'a,  working  dr^inrlnga  ftnd 
apee I flofit ions  will  be  sssde  subjeot  to  direction  !».nd  np-orornl 
of  owner.     In  ca.se  owner  causes  delay,   postponejuent  or 
abftndonseat  of  worlc  aroiilteot»s  fees  sh»all  beeoae  due  in 
aooordanoe  with  -snl  in  proportion  to  tc^rme  of  Artlele  8  and  • 
of  ^'^Id  Qoeuasent  177,  Signed,  Harry  K,  rtolaaftn.     Approved, 
Cs.apb«ll  Eenlty  Oe«t  $•  P«  Oaaipbell,  J-ree*** 

lki>^»ent  XT7,  att^oi^d,  Ai^rlo^n  Institute  of  ^rehlteote.     Detail^ 

of  Serrioea*     Sohedule  of  Ohi^rges,  sohedule  of  Proper  MlnlnuA 

charge s,  provides  in  part  %a  follovs; 

**In  o%se  the  Qwcmr  for  a^  resson  emu»es  delay,  xx>stp  ne- 
wBnt  or  ab^Lndonsient  of  the  work  mt  any  stage,  then  the  Arehlteot^e 
fee  shall  beooEse  due  and  p»y?ible  in  aocordanee  t?ith  and  in 
proportion  to  the  terae  o3f  i^ftlole  8  mr^  9  of  the  Ooouaent  177, •• 

*Artlele  8  -  Should  the  exeeutioa  of  any  w^t'k  desigmd  or 
epeelfled  toy  the  Arohiteot  ©r  ?iny  part  of  suoh  work  be  abaiuioned 
or  euepeaidd,  the  Architect  is  to  be  pmld  in  ??a<3ord^nce  with  or 
In  proportion  to  the  teTaas  of  Artiele  9  of  this  schedule  for 
the  aervloe  rendered,  up  to  the  tl»e  of  suoh  sbandon-aent  or 
suspension." 

**^jniole  9  -  fihether  the  ?fork  be  exeo>  ted  or  whether  ite 
execution  be  9Utt|:«aded  or  sea  ironed  in  part  or  (fhole,  pay  aente 
to  the  Architect  on  hie  fee  are  subject  to  the  provisiong  of 
-rtlolea  7  and  8,   ande  9s  folloire; 

Dpon  ooaipletlon  of  the   prellninary  studies,   n  sua  equal  to 
twanty  per  cent  of  the  bnsle  rfste  oo«puted  upon  e  reesenable 
estlasted  coet. 

Upon  cotopletlon  of  8peclflct»tlon«  and  general  urorklag 
drawings   (exclusive  of  ietf^ils)   *^  sua  sufficient  to  increase 
peyaents  on  the   fee  to  sixty  per  cent  of  the  r«ite  or  retes  of 
ooiiualsslons  '-(greed  upon,   as  infiuenoed  by  Article  6,   ooapyted 
speelflor.tlons  nnd  dr«»lni.>:s,  or  if  bids  h*ve  besn  reeelTsd, 
then  oofflputed  upon  the  lowest  bona  fide  bid  or  bids*" 

It  is  subaitted  by  the  plaintiff  tb^t  there  w»s  erllenee  to 

9»  to  the  Jury  to  the  effect  that  the  contr!«ot  la  the  Instint  o«!se 

aas  unoondltlonRlly  delivered  sad  that  there  were  no  o©Uster«l 

acreeaents  to  the  effoot  that  the  ooapeasatlon  of  the  plaintiff 

depended  upon  whether  or  not  the  defendaat  seeurad  a  laaa,  sad 
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fjfoa  an  exjimliiRtion  of  this  oontr'«.ot  It  do«a  not  nppenr  th«»t 
there  wa«  an  agreencmt  aa  oont«rul«d  for  by  the  iitfftnd^nt  th«t  the 
eoaptt&ttatlon  pf  th«  plaintiff  dependad  upon  whether  or  not  th« 
dtfondi^nt  eecured  a  loan,     upon  th*  signing  of  the  oontrmet  la 
<|u6stlon  by  the  parties,  the  plaintiff  proceeded  to  prepare  the 
plans  and  «p«olficntiona,  whioh  were  subaltted  mfter  ooaoietion 
to  the  defendsiHt,   and  were  accepted  in  writing  by  the  defendaat, 
the  letter  addressed  to  the  plaintiff  froa  the  defendant  dieted 
Septenber  8,  1928,   wag  snlialtted  in  ©vldenoe  and  written  on  the 
defendant'®  letterhes^jd  ?3nd  signed  by  the  def fondant  approving  the 
pli%ns  as  to  the  three  hou««s  and  authorizing  the  plaintiff  to  go 
ahead  with  thea,      ^hen  we  conaider  all  of  the  eTldenee  in  this  c^se, 
tba  plaintiff  has  ooapl«'ted  his  work,  in  »o  far  ae  it  mtu  required, 
and  for  this  vfotk  he  is  entitled  to  reoeive  ooapensstion* 

A  further  question  has  been  called  to  our  attention  by  the 
defendant,  and  th?it  is  that  the  contract  w?»s  not  in  writing  but 
was  only  partly  in  writing  and  partly  or^l  -  th«t  is,  by  agreeaent, 
and  thnt  the  five  year  Statute  of  Lialt?»tione  burred  the  plaintiff^ 
right  of  action.     However,  the  contract  in  this  iitigntion  as  we 
have  ^luoted  it,   is  oomplete  in  ^11  respeots  ««nd  is  signed  by  ths 
parties  to  be  ohsrged,   ?nd  bsiag  In  writing  it   is  subjeet  only  to 
th.«5t  provision  of  the  Statute  of  tlmlt^tlons  which  provides  thit  sfter 
ten  years  a  onuse  of  action  will  be  barred  by  this  statute. 

aubssQuent  to  the   trial  of  this  litigation  the  defendant 
aioved  fox  a  new  tria  snd  as  one  of  the  grounds,   subaittsd  an 
sffld^^vlt  which  w«8  signed  b/  the  defendant  in  support  of  «  aotloa 
to  the  effect  th?tt   it  desired  to  present  newly  discovered  evidence. 
0pon  an  ejtsainatlon  of  the  ^bstr^ots  we  sre  unable  to  find  th^t  the 
newly  discovered  evidence  h«s  been  «bstr«oted.   nnl  for  that  reasoa 
»•  are  not  In  a  position  to  pass  up«n  this  <?ue3tlon. 
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thm  only  otlaer  cnieatioa  tl>  t  aeewm  neoea^rry  to  oonaider 
is  th«  oueation  of  !«heth«r  the  judgment  1«  «xo««slTt.     Th«  defendant 
points  to  thnt  ivritttn  portion  of  the  oontxnot   th??t  all  the  plain- 
tiff was  to  receive  for  the  serviofte  thus   performed  w  s  1/9 
of  thtt  baoio  fee«   whloh  would  ^inoitnt  to   :;&49»76«     It  does  not 
sippear  that  the  defendant  ie  urging  »ny  oOjeotion  to  the  eourt'a 
instruotion  to  %h&   jury  on  the  question  of  d?^ffl'>ge9,   and  having  been 
inatrttOted  upon  thst  i^iiftiestion  ftrui  the  fncte  being  l>efore  the   jury, 
the  oourt  properly  over ruled  the  motion  for  «  new  trial,  and  ve 
heliOTO  under  the   fssets  se  they  appear  in  this  reoord  that  the 
oourt  v^n  fully   justified.     For  th«  re^aone  stated,  the  judgi«ent 
i«  affirmed, 

mum  i«  mhhivi-'.s^  f.j»  abb  BmoLE^  j,  Qomun. 
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m»  MBUQ^  mmt  mtimnm  im  owimon  of  thk  ooui^. 

fMs  is  an  appeal  bjr  the   plnlniiffs  from  a  judgnent  for  th« 
deftadaatft  «nter«d  lay  tbe  court  in  an  action  by  th«  pinintlff  Hag«I 
l®«at«,  t©  X'«««rrer  at  1;^B®flel??ry,  and  Btaadard  Diaeount  Co.,   Inc., 
«  •oirper^'lloii,  «».«  ns^lgn^e,  und«r  ^  llf«  inaurano*  policy  is«utd 
by  ike  defendants.     The  life  instsr^moe  poXiey  ^^s  isnucd  and 
delivered  by  tHe  defendsat  Ouarsatee  trust  tfuttt^X  on  July  ^0,  1936, 
In  the  min  of  11,000,  ^#r«in,  siocording  to  the  proTisions  of  the 
polloy,  idl«n  aee««  'nnw  the  i%s»\ired  and  his  vifs,  H^^ssl  H««9e,  vns 
ths  beaefiQinyy,     on  or  ^bout  o©tob«r  7,  1936,  th«  d«f«al»nt, 
Ottftrantse  trust  Xlfe  Itumrntka^  Cemp^^y,   ia^^ued  its  r«in«urtt»o« 
eoatri^ot  ooverlng  th»  «bll^.*ttlon8  dus  under  the  polioy  issued  ty 
the  ausr^ntse  Truat  s^utuali,     The  ftseuored  died  on  July  ?4,  13S7,  at 
whioh  tla«   the  poiloy  mna  in  full  foroe  und  effeet*     On  July  37, 
1337,  Hasel  ^eeee,  the  %>«nefioi;<?ry,  cxeouted  and  deliTcred  to  the 
plaintiff,  Standard  Oisooimt  Company,   Xno.,  an  usslgnaent  in  the 
su«  of  :>966*60  froa  the  prooeeds  due  her  in  the  abere  Mentioned 
polielea,  whieh  asslgniwint  vit^s  aerTcd  upon  the  defendante  on  or  ab«ut 
the  snse  d-^te.     Plaintiffs  oontend  th  t  Allen  -^eese,  the  assured, 
kept,   performed  and  oo«plied  with  all  of  the  teres  and  oenditions 
of  the  polioy  during  his  lifetlae.     It  is   stipalated  th»t  the 
defend«)nt  reoeived  notice  of  de^ith  pursuant  to  the  laelioy  prorisions 
!^nd  thst  all  payownts  of  presiuas  were  reoeived  by  the  defend^^at 
oompasy* 
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f)tf»  dufftHlanta  T«fu«ed  to  •ntertnin  pXf^intlff**   clnla  f»r 
th«  pyo«t«d«  of  the  polioy  snd  <l«f«nd»d  on  th^  theorjr  th'^t  th«  poli9f 
«a«  void  due  to  the  faet  ttiat  t&«  assured  signed  »n  ^ppllontion 
wiiiob  wae  fraudulent;   tb^^t  be  had  v^rioue  nllaenta  at  the  ti«e  the 
pollof  wa«  is^uedy  and  h%d  they  been  avftre  of  the  e«us«  they  would 
not  have  Isflfued  the  poiiey.     ifTon  the  death  oertlflo^te  the  lesured 
died  from  ohronie  ai^ooarditls  ooatplleat(«d  by  fraotured  pelYls.     Suit 
ime  Inetituted  by  the  plsiatiffa  to  reooirer  the  eum  of  t300  «nd 
the  further  191^  of  $130  pvireui^iht  to  the  teras  of  the  poiioy  proriding 
fer  inoreaeed  finanoial  b«ii«fit«,  a  totsl  of  1430. 

Froa  the  evideac®  in  this  esse®  It  Appesre  thnt  on  July  18, 
IdSty  the  aaaur^d,   Alien  Se«s«,  waa  Injured  in  n.n  automobile  noeident 
9.WA  wm»  oonflned  In  the  Oool;  Ooumty  Moapit^l*  where  he  died. 

th#  SN^lioy  sued  upon  in  known  ^m  &  non-«adio«!sl  policy.     In 
other  words,  the  In^urtd  was  not  examined  by  a  pl^elcian  -at  the 
%\m   the  ^^11^  wste  ls0ued^  and  the  policy  oont^ined  a  proTieion 
that  the  inaurance  would  not  take  effeot  unless  on  the  date  of  the 
polioy  the  insured  waa  slif-e  aa^  in  good  health. 

¥he  defeMitrntiai  oontes^  thr^t  the  policy  of  InsurnLnoe  tks 
originnlXy  issued  vLp^n  applie^tion  of  the  assured  sad  in  whieh  sppll* 
cation  in  answer  to  (Questions  therein  eontisined  the  aesured,  Allen 
Reese,  represented  thr.t  he  h^id  neTer  been  uader  obserr^tion,  or  had 
been  Oared  for  or  treatsNl  in  aEqr  hospital,  sAnit«>rium,  ftsylua,  or 
institution;  that  he  represented  th?ft  he  bed  not  been  treated  by  or 
consulted  with  physioians  lairing  the  sewea  ye^rs  orior  to  the  'ipoli- 
ostion,  and  thst  he  represented  th»t  he  v^^s  in  good  health  on  July 
S8,  1936. 

The  answer  of  the  ol?*intiffs  to  this  eootention  is  th^^t  there 
is  no  STidenoe  or  record  in  this  esee  thnt  the  essured  signed  sny 
anplio»,tion  wh)«tsoeT«r,  or  that  te  ssds  representations  ns  to  the 
•endition  of  his  health  in  eueh  spnlie^'tion,  itnd  while  it  is  true 
that  in  tias  original  insursnoe   oolioy  there  is  %  st^teaent  th«^t  the 
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msisured  w!k9  In  good  henlth*  v<«  hmra  been  un'^bla  to   find   fro«  th« 
reoordf  or  from  anything  to  wfoioh  our  attention  h&a  b^cn  onlled, 
tlx^t  nn  appXlo^^tlon  wna  «ign«d.  by  tb«  ^aaured  in  whioh  h«  «ad«  tht 
rQpr«3«nt$^tiona  thnt  ar»  cb«<rg«d  by  the  def^ndnnta  in  their  brlaf* 

Th«  defendant 8  further  charge  th»t  froa  a  hlatory  ol^imed 
to  h»Te  beeta  tHk«»n  by  the  dootore  in  the  Oook  Oovmty  Hoapit^tl^  he 
h'^d  been  suiferlng  froa  ti  oert»in  oondltion  for  the  pnat  aoTen  yenrs* 
"Kliea  we  ooae  to  exaaiine  the  record*  we  find  th'^t  thia  hlatory  of 
the  patient  ^rae  not  admitted  in  eTldenoc  and  therefore   it  will  not 
be  conaidered  by  thia  oourl*      ^e  have  the  evidence  of  the  benefioicry* 
1^0  testified  that  at  the  tiae  of  r«ceiTtog  the  polloy  her  huabund* 
tiie  deceased,  v»«  in  good  henlth* 

The  plaintiff  furth*»r  oontenda  thit  a    liypothetiooil  ouestion 

WB.M  tisked  of  3r»  Edaund  Foley  ^hioh  as^iuaed  a  state  of  f^ota  irbieh 

ippTe  not  predleated  nor  substantiated  by  .ingr  evidence   in  the  record. 

The  hypothetiOHl  question     is  in  part  %9  follows: 

**As9uaiiHS  n  colored  aian,  a^  forty-two  $9^X9  of    'ge,  who  gives 
a  history  of  having  suffered  from  a  |M»ptic  uloer   for  n   period  of 
seven  ye^^rs  witji  int^^rotittent   hemorrhages  ^and  black  t?srry  stools 
and  he  further  gives  »  history  of  having  been  prescribed  a  form 
of  powder  with  a  diet  0»nsisting  of  milk  ftnd  ore%a;   assuaing 
further  n  person  with  a   right  beaiolegifi,   irhioh  occurred  in  1928« 
which  «3s  progressively  beooaing  bett^^r  until  1937,  who  has  had 
a  high  blood  pressure  history  for   '   period  of  tiae  prior  to  the 
healplegia,  th«t   is  suffering  with  par?* lysis  ^nd  srihe  g^.ve  a 
history  of  having  a  sore  on  his  penis  twenty  ye»«rs  Rgo,  thnt  is 
twenty  years  prior  to  July  r^,  1936,   «nd  he  (jp^ve  a  history  of 
a  hi^  blood  pressure,   I  na  of  the  opinion,  on  the  30th  day  of 
July,   1936  he  ^t<»  not   in  good  health** 

{•roa  nn  exaainetion  of  this  st>>^teaent  it  ^ppenre  th^^t  the 

inclusion  of  this  nasuaption  of  f4.ots  v^s  froa  tbe  hospital  reoord, 

Fhich  ri"9  not  niaitted  in  evidence,  and  not  being  eubst«intlated  by 

f  cts  suoh  as  would  justify  the  «.sklng  of  such  hypothetiosl  question, 

the  court  in  overruling  plaintiffs'   objection  to  the  hypothetic«tl 

question  wns  plainly  erroneous* 


X9^9%t(0  ban  MH^iro  sU  t9f$iuti^m  t^  »Mm 
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Otber  qudBtlons  have  be«n  oallad  to  our  nttention«  but   in 
▼law  of  the   fact   thf  t  th«r©  -rill  hnr9  to  be  a  r^trlnl  of  tbt  i8«u«s 
it  vlll  not  be  aeoee»nry  to  p«uis  upon  them  *kt  thia  time. 

Fox  the  re<?9ona  at  ted,  the  judgaent  entered  for  the 
defendABtB  by  the  oourt  la  rcrersed  amA  the  OAuae  i«  remitnded* 
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